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This pape r argues fo r  a cap on th e  share o f  th e  to ta l revenues o f  th e  UK 's m ed ia  
in du s tr ie s  th a t  can be he ld  by any one com pany . The pu rpose  o f  th is  change is to  
ensure th a t  p lu ra lity  -  th e  d iv e rs ity  and range o f  supp lie rs  o f  m ed ia  to  UK c itizen s  ■ 
is m a in ta in ed  a t a h igh  leve l.

W e a rgue th a t  fo cu s ing  on th e  p lu ra lity  o f  p ro v id e rs  o f  news and cu rre n t a ffa irs  is 
n o t s u ff ic ie n t to  ensure tru e  d iv e rs ity . A n y  s u ff ic ie n tly  la rge  com pany , w h e th e r o r  
n o t it p a rtic ip a te s  in th e  p ro v is io n  o f  news, can s trang le  th e  v ib ra n cy  and  
dynam ism  o f th e  UK 's c rea tive  indu s tr ie s  w h ich  are so im p o r ta n t to  fu tu re  
e m p lo ym e n t and expo rts . A  cap on th e  pe rcen tage  share o f  th e  m ed ia  m a rk e t w ill 
p ro te c t a ga in s t any one com pan y  hav ing  to o  m uch  co n tro l.

Media ownership: the background

The UK and m any  o th e r coun tr ie s  have laws th a t  co n tro l m ed ia  ow ne rsh ip . The  
purpose o f  th is  le g is la tio n  is p r in c ip a lly  to  m a in ta in  a m in im u m  a m ou n t o f  
p lu ra lity .^  The w o rd  'p lu ra lity ' has neve r been a d e qua te ly  d e fin ed  in UK le g is la tio n  
bu t research ca rried  o u t fo r  us has p roposed  th a t  it m eans 'a la rge  num be r o r 
q u a n t ity  o r p ro fu s ion '.^  In p u tt in g  ru les in p lace to  m a in ta in  d iv e rs ity  o f  ow ne rsh ip  
o f m ed ia , na tio na l p a r liam en ts  have w an te d  to  ensure th a t  mass m ed ia  are 
c o n tro lle d  by a la rge num be r o f  d if fe re n t peop le  and businesses. Leg is la to rs  have  
w an te d  to  m a in ta in  p lu ra lity  o f  m ed ia  because it  'p ro te c ts  th e  c itize n  and  
dem o c ra tic  in s t itu t io n s  fro m  lim ita t io n s  on th e  fre e d om  o f exp ress ion  and because  
it  he lps m a in ta in  cu ltu ra l v ita lity .^

The B ill th a t  becam e th e  2003 C om m un ica tio n s  A c t p roposed  to  loosen m ed ia  
ow ne rsh ip  re g u la tio n s  and som e leg is la to rs  w e re  conce rned  th a t  th e  change  
w ou ld  e ve n tu a lly  cause a d e te r io ra t io n  in th e  deg ree  o f  p lu ra lity  in UK m ed ia . The  
p a r lia m en ta ry  Jo in t C o m m itte e , cha ired  by Lo rd  P u ttn am , th a t  sc ru tin ized  th e  
d ra ft le g is la tio n  th e re fo re  p roposed  a n um be r o f  m easures to  he lp  bu ttre ss  
ex is tin g  leve ls o f  d iv e rs ity  o f  m ed ia  ow ne rsh ip .

The C o m m itte e  was successfu l in in se rt in g  a clause in to  th e  A c t th a t  gave th e  
respons ib le  S ec re ta ry  o f  S ta te  (o r ig in a lly  o f  Business, now  o f  C u ltu re ) th e  r ig h t to  
o rde r an in q u iry  in to  w h e th e r in d iv id ua l ta ke o ve rs  m ig h t re su lt in an unaccep tab le  
d im in u t io n  o f  p lu ra lity . The S ec re ta ry  o f  S ta te  is e n t it le d  to  re fe r any p roposed  
m erge r to  O fcom  fo r  an in ve s tig a tio n , fo llo w e d  i f  necessary by a fu ll scale in q u iry  
by th e  C o m p e tit io n  C om m iss ion . A t th e  end o f  th is  process, he o r she is e n t it le d  to  
b lo ck  th e  co m b in a tio n  on th e  g rounds  th a t  th e  rem a in in g  p lu ra lity  w ill be 
in s u ffic ie n t.

S ecre ta ries o f  S ta te  have used th e  r ig h t to  o rd e r an in q u iry  on tw o  occasions. F irs t, 
th e  g o ve rnm en t asked O fcom  to  in ve s tig a te  th e  poss ib le  th re a t to  p lu ra lity  a ris ing  
fro m  th e  purchase o f  ITV shares by BSkyB in la te  2006 . In 2010 , V ince  Cable , th e

See, fo r example, Ofcom's Media Ownership Rules review, November 2009 
 ̂Concluding paragraph o f note by Professor Charlotte Brewer, University o f Oxford, subm itted by 

Enders Analysis to  the Ofcom review o f the  proposed takeover o f BSkyB by News Corporation, 
December 2010
 ̂Consultation on Media Ownership Rules, DCMS, November 2001
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S ecre ta ry  o f  S ta te  fo r  Business, o rde red  an in q u iry  in to  w h e th e r News  
C o rp o ra tio n 's  p roposed  b id  fo r  BSkyB w o u ld  reduce p lu ra lity  to  an in su ffic ie n t  
level.

Th e current exclusive  focu s on new s provision

In recen t years , B ritish  in s t itu t io n s  have te n d e d  to  assum e th a t  p lu ra lity  ve ry  
la rge ly  re fe rs  to  th e  d iv e rs ity  and cho ice o f  news m ed ia , n o t th e  e n tire  mass  
com m u n ica tio n s  in du s try . P a rliam en ta ria n s , O fcom  and th e  C om p e tit io n  
C om m iss ion  have focused th e ir  a t te n t io n  on w h e th e r th e  p ro v is io n  o f  fa c tu a l 
re p o rtin g , c o m m e n t and o p in io n  th ro u g h  th e  press, rad io  and TV  are becom ing  
con ce n tra te d  in to o  few  hands. For exam p le , th e  C o m p e tit io n  C om m iss ion 's  long  
p lu ra lity  re v iew  o f  th e  2006 purchase o f  ITV shares by BSkyB exam ined  lit t le  
excep t news p rov is io n . O fcom 's  2010 in ve s tig a tio n  o f  th e  p roposed  News  
C o rpo ra tio n  b id  fo r  BSkyB focused  c lose ly  on news because it  'is  th e  m os t 
im p o r ta n t c o n te n t ty p e '.^

Th e need to  w iden the m eaning o f plurality

The d iv e rs ity  o f  news p ro v id e rs  is an im p o r ta n t p a rt o f  p lu ra lity . B u t i t  is o n ly  a 
pa rt. M ed ia  ow ne rsh ip  le g is la tio n  was o r ig in a lly  in te n d ed  to  m ake sure th a t  ou r 
com m u n ica tio n s  indu s tr ie s  re ta in ed  v ita l i ty  and cho ice  by ensu ring  th a t  no one  
com pany  cou ld  eve r ga in to o  la rge  a share o f  so c ie ty 's  e xp e nd itu re  on mass m ed ia .

Just 10 years ago , a DCMS con su lta tio n  pape r said th a t  'p lu ra lity  m a in ta in s  ou r  
cu ltu ra l v ita l ity .  D if fe re n t m ed ia  com pan ies  p roduce  d if fe re n t s ty les o f  
p ro g ram m in g  and pub lish in g , w h ich  each have a d if fe re n t lo o k  and fee l to  th e m . A  
p lu ra lity  o f  app roaches adds to  th e  b re a d th  and richness o f  ou r cu ltu ra l 
expe rience '.^

A lth o u g h  th e  focus fo r  th e  las t fe w  years has been e n tire ly  on th e  sources o f  news, 
th o se  w o rk in g  on th e  last C om m un ica tio n s  B ill d u r in g  2002 saw  c lea rly  th a t  
p lu ra lity  was a m uch w id e r concep t. The Jo in t C o m m itte e  on th e  d ra ft B ill said th a t  
'A ll dec is ions on m ed ia  ow ne rsh ip  co n tro ls  ... [re f le c t] ... a ba lance be tw een  
p lu ra lity  and cu ltu ra l cons id e ra tio n s , on th e  one hand and e conom ic  e ffic ie n cy , on  
th e  o th e r . '

The UK 's d is tin c tiv e , fa s t-c h a n g in g  cu ltu re  and th e  im p o r ta n t indu s tr ie s  th a t  
su pp o rt i t  depend  on c rea tive  peop le  be ing  ab le to  f in d  a ro u te  to  th e ir  pub lic . A  
w ide  spread o f  ow ne rsh ip  m eans th a t  one se t o f  d o m in a n t ideas, o r th e  in te re s ts  
o f a sm a ll g roup  o f  m ed ia  p ro p r ie to rs , cann o t d ire c t o r co n tro l th e  e v o lu t io n  o f  
na tio na l cu ltu re  o r o f  pub lic  o p in io n . B r ita in  has pe rhaps th e  m os t in n o va tiv e  and  
p a th -b re a k in g  cu ltu ra l in du s tr ie s  in th e  w o r ld , p a r t ly  due to  th e  p lu ra lity  o f  ou r  
mass m ed ia .

The m ed ia  in du s tr ie s  ac t as th e  ga te keepe rs  b e tw een  th e  c re a tive  p ro fe ss ions  and  
c itizens . W e sugges t th a t  th e  core pu rpose  o f  p lu ra lity  o b lig a tio n s  is to  ensure th a t  
no g a te keepe r can eve r e xe rt to o  m uch pow e r. S ince such pow e r is g en e ra lly  
exe rted  th ro u g h  fin an c ia l d om in an ce , i t  m ay  m ake sense to  re s tr ic t th e  p e rce n tage  
o f th e  f lo w  o f  m one y  c o n tro lle d  by a s ing le  com pany .

A  com pany  o r in d iv id ua l w ith  ve ry  la rge  fin an c ia l f ire p o w e r cou ld  easily co n tro l 
o u tp u t in a ce rta in  m ed ia  - th r o u g h  pay ing  m o re  fo r  p op u la r Jou rna lis ts , scoops.

^ Ofcom Report on public interest test on the proposed acquisition o f British Sky Broadcasting Group pic by 
News Corporation, December 2010
 ̂Consultation on media ownership rules, DCMS, November 2001
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successfu l TV  show s o r th e  r ig h ts  to  te le v ise  p op u la r spo rts  such as Fo rm u la  i  
m o to r  rac ing . O ne consequence w o u ld  be th a t  th is  com pan y  w ou ld  p ro b ab ly  ga in  
v iew e rs  and revenues, c re a tin g  a g re a te r co n c e n tra tio n  o f  m ed ia  p o w e r th a t  w ou ld  
fo rce  less successfu l p laye rs o u t o f  th e  m a rke t.

The un re s tra in ed  o p e ra tio n  o f  th e  fre e  m a rk e t - w h ich  a lw ays te nd s  to  d rive  o u t all 
bu t th e  m os t fin a n c ia lly  successfu l com pan ies  - and th e  m a in tenance  o f  p lu ra lity  
and cu ltu ra l v ita l i ty  w ill som e tim es  be in c o n f lic t. The UK needs ow ne rsh ip  
le g is la tio n  th a t  ensures th a t  no one com pany  can d om in a te  th e  m ed ia  indus tries . 
C o m p e tit io n  law  is n o t enough  to  m a in ta in  v ib ra n t and c u ltu ra lly  d iverse mass  
m ed ia .

Patterns of media ownership regulation around the world

M os t deve loped  coun tr ie s  im pose  co n tro ls  on th e  ow ne rsh ip  o f  th e  m ed ia . The  
re gu la tio n s  fa ll in to  th re e  g roups : re s tr ic t io n s  on  fo re ig n  ow ne rsh ip , lim ita t io n s  on  
th e  share o f  one m ed ium  and co n tro ls  o v e r th e  pe rcen tage  o f  m u lt ip le  m ed ia  held  
by one com pany .

R estriction s on foreign  ow nership

M any la rge coun tr ie s  do  n o t a llow  fo re ig n  p ro p r ie to rs  to  co n tro l en te rp rise s  in th e  
TV, rad io  o r press indus tr ie s . S m a lle r coun tr ie s , usua lly  eage r to  a ttra c t in ve s tm en t 
and unsure o f  th e  com m e rc ia l v ia b ili ty  o f  th e ir  na tio na l m ed ia  com pan ies , te n d  to  
a llow  fo re ig n  ho ld ings . In th e  deba tes  on th e  2003 C om m un ica tio n s  A c t, w h ich  
sw ep t aw ay fo re ig n  ow ne rsh ip  re s tr ic t io n s  on TV , p a r liam en ta r ia n s  w e re  
conce rned  th a t  US com pan ies  w ou ld  see ow ne rsh ip  o f  TV  com pan ies  as a ro u te  to  
m a rke t fo r  A m e rica n  p ro g ram m es . The hea lth  o f  th e  na tio na l TV  p ro d u c tio n  
in d u s try  m ig h t be a ffe c te d , th e y  th o u g h t,  by th e  in flu e nce  o f  a m ed ia  ga te keepe r  
able to  in flu e nce  th e  source o f  p ro g ram m in g .

Th is a rg u m en t was re je c ted  by  P a rliam en t and th e  UK has no fo re ig n  ow ne rsh ip  
re s tr ic t io n s  un like , fo r  exam p le , France, th e  US and Canada. Canada 's ru les ex is t to  
'sa fegua rd , en rich  and s tre n g th e n  th e  cu ltu ra l, p o lit ic a l socia l and e conom ic  fa b r ic ' 
o f th e  co u n try . ® A us tra lia  has re laxed re s tr ic t io n s  b u t re ta in ed  th e  r ig h t to  ve to  
tra n s a c tio n s  ca rried  o u t by n o n -na tio na ls . M any  o th e r coun tr ie s  have a lso m oved  
to  reduce lim its  on fo re ig n  ow ne rsh ip .

Lim itatio n s on the share held o f one m edium

C o m p e tit io n  law , w h ich  seeks to  ensure th a t  one com pan y  does n o t exe rt 
econom ic  co n tro l in an in d u s try , is in c rea s ing ly  used a round  th e  w o r ld  as th e  
m eans to  ensure p lu ra lity  ins ide in d iv id ua l m ed ia  such as TV  o r newspapers . 
H ow eve r m any  coun tr ie s  a lso re ta in  caps on th e  m ax im um  share th a t  any  one  
e n t ity  can ow n  o f  a b roadcas t m ed ium , e ith e r across th e  c o u n try  as a w ho le  o r in 
any local area. The a ssum p tio n  in m any coun tr ie s  is th a t  c o m p e tit io n  law  and  
p rac tice  -  w h ich  o fte n  accep ts th a t  a m a rke t w ith  o n ly  th re e  pa rtic ip a n ts  is 
s u ff ic ie n tly  c o m p e tit iv e  to  ensu re th a t  no com pany  dom in a te s  -  does n o t ensure  
p rope r p lu ra lity  in th e  sense w e  have id e n tif ie d  o f  a m u lt ip l ic ity  o r p ro fu s io n  o f  
p rov ide rs .

The US re s tr ic ts  th e  n um be r o f  TV  and rad io  s ta tio n s  an e n t ity  can co n tro l in one  
geog raph ic  m a rke t. Spa in fo rb id s  local o r na tio na l d om in ance  o f  rad io  w h ile  
France ins is ts  th a t  no one com pany  can co n tro l m o re  th a n  h a lf o f  th e  v o tin g  r ig h ts

’ Broadcasting Act, Canada, 1991
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of a company that holds a satellite broadcasting licence. TV  licence holders in 
Germany cannot hold more than 30% of viewing, or less if the broadcaster has 
large-scale interests in other media.

Cross media controls
Many countries try to ensure that a single company does not hold too powerful a 
position across the media industries. Com petition law, which tends to see TV, 
radio, press and internet as in separate econom ic markets, and therefore not 
affecting each other in any way, struggles to deal w ith the issues created when 
single companies own large stakes in several d ifferent media. The assault on 
plurality that may arise when one firm  builds a large share in two or more content 
distribution industries needs to  be addressed though clear rules on cross media 
ownership. As media converge, the need to control tota l ownership, not just the 
market shares in one medium or another, becomes more and more obvious.^

Some Jurisdictions have therefore put in place rules that seek to protect diversity. 
Australia, where News Corporation controls a very large fraction o f all newspaper 
sales, insists on metropolitan areas having five different media 'voices'. In 
Germany, a plurality regulator exam ines proposed mergers to  check that 
companies w ith large market shares in one industry cannot also become powerful 
in another market. France restricts national broadcasting licences to  those 
companies that control less than 20% of the national daily press.

Enders proposal

Our suggestion, based on the experience in other Jurisdictions, is that the most 
effective way o f ensuring plurality is to introduce a cap on the share o f the 
revenues o f the tota l media market controlled by any company. The defin ition of 
the market m ight include advertising and subscription revenues, ticket sales, 
newsstand payments and physical media such as DVDs. A  measure such as this 
could be implem ented quickly and simply in the UK.

The advantages o f imposing a cap on the share o f total media industry revenues 
are as follows:

• A  cap of, say, 15% would ensure that no one company could completely 
dom inate the UK media industry. A t least seven companies will always be 
participants

• A  company that is highly successful in one market will be restricted from buying 
a dom inant stake in another. This both maintains plurality and ensures that the 
acquirer will not be able to  use the profits o f one industry to act as a predator in 
another, driving out weaker com petitors

• No one com pany would dom inate UK culture
• As media converge, a 15% cap on the share o f the revenues o f the total industry 

would be a better -  and much clearer -  regulatory intervention than other forms 
of control

• Unlike rules covering, say, shares o f audience or shares o f news consumption, 
the use o f a percentage cap on revenue is a good way o f controlling the total 
influence o f a single company over customers, suppliers, regulators, 
governments and other institutions

 ̂DCMS Secretary of State Jeremy Hunt made this point in his speech to the Royal Television Society on 
14 September2011.
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A  crucial initial task is to  define what we mean by the media market. If our 
proposal is to put a rule in place that says that no one com pany or proprietor can 
control more than 15% o f the revenues o f the media market, we need to lay out a 
clear defin ition o f what is included in th is market. It is obvious that newspapers are 
media -  they convey inform ation and entertainm ent from a writer to a reader. But 
is Facebook? A  phone directory? A  video game?

We suggest the fo llow ing definition.

An organisation (or individual) is in the UK media market if  it produces or selects 
audio, visual or text-based content that is conveyed in physical, analogue or digital 
format to an audience of multiple consumers not present at the moment of initial 
creation of that material and who are not consuming the content principally for 
professional or business reasons. To be included in the market a company (or 
individual) must produce or select content that: (1 ) a reasonable person would 
consider to be targeted at the UK public; and (2) does not consist solely of 
advertising

This defin ition excludes:

• Revenues from  the live performances o f music, exhibitions o f art or ticket sales 
to football matches because there is no conveyance of the content to  a remote 
audience. (But the revenue from selling cinema tickets to, say, a live 
performance from Covent Garden is media industry revenue.)

• Comm issions or agency fees (such as advertising agency income or wholesaler 
margins in the newspapertrade) that arise from the performance of a service to 
media companies. As we define it, media industry revenue only includes the 
money actually accruing to  the media company.

• Revenue that is derived from providing a com m unications pipeline o f some 
form, such as a te lecom m unications provider offering broadband provision.

The defin ition includes:

• The revenue of companies that only have a lim ited role in producing new 
content. Most importantly, we see the revenues o f Facebook and Google as 
being inside the media industry because these companies convey material to 
remote audiences. They select content o f relevance to  particular individuals and 
this is what makes their advertising slots valuable to advertisers.

• Both advertising, subscription and 'pay-per-view ' revenues.
• Content that is owned by a non-UK company and provided from a non-UK 

physical location but which is intended for a UK audience.

5 I 8 Media ownership rules 30 April 2012

MOD400001727



For Distribution to CPs

How m igh t a cap operate in the UK?

We believe that our defin ition means that the list o f media inside the total market 
includes

National newspapers 
Regional newspapers 
Consumer magazines 
V ideo games 
Television advertising 
Television subscription fees 
Books both in physical and digital form 
Recorded music both in physical and digital form 
Cinema
Video/DVD rental and purchase 
Internet subscriptions 
Internet advertising 
Radio advertising

The attached Figure i  shows that the total current revenue for th is market was 
about £31.8 billion in 2010.

The attached Figure 2 lists our estimates o f market share for the main participants 
in the market. The BBC is th e  largest provider w ith about a share o f about 12%. 
News Corporation is the second biggest player at about 11% of the current total. 
(We have included a 39% share o f BSkyB's revenue in th is calculation because 
News Corporation has th is size o f stake in the company.) The rest o f BSkyB is next, 
w ith 9%, and then ITV with 5%. Google also has about 5%.

If News Corporation were assigned the whole o f BSkyB in th is calculation, on the 
basis that it has substantial say in the running of the company, it would have a 
market share o f about 20% in 201.Thus a combination o f BSkyB and News 
Corporation would breach the proposed cap as, for example, would a merger of 
Virgin and BSkyB or News Corporation and ITV.

Our estimates o f the figures for 2015 are provided in Figures 3 and 4.

Adm in istering the regulation would not be complex. Each year O fcom  would 
produce an estimate o f the tota l size o f the market. It carries out very sim ilar tasks 
already. It would calculate the shares o f the major participants and publish the 
information. If a company breached the cap it would be obliged to sell a sufficient 
portion o f its activ ities to  bring it inside the lim it w ith in six months.

A ll transactions in the media industry would be assessed by Ofcom  and the OFT to 
determ ine whether they would result in a breach of the cap. If so, they would be 
blocked. There will be no need to  carry out 'public interest' investigations although 
mergers and takeovers will still be subject to the normal com petition policy tests.

Market share caps, such as the one we propose here, are arbitrary. B u tthey  do 
provide two substantial advantages.

• They are easy to adm inister
They provide clarity and ce rta in ty to  industry participants. Every company will 

know w ith accuracy where it stands from year to year. Acquisitions will not 
therefore be subject to any regulatory uncertainty
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Figure i: The size of the UK media market . 8 in 2010

Total News Corporation
Revenue (£bn) Revenue (£bn) Market share*

National newspapers 2.7 1.2 43%
Regional newspapers 1.9
Consumer m agazines 1.6
Television 11.9 2.2 23% (39%)
Books 1.8 0.1 7%
Music 1.2
Cinema 1.1 0.2 13%
Video/DVD 2.6 0.3 12%
Internet (print content) 0.2 0.1 4%
Internet (advertising) 3.7
Radio 1.2
Video Games 2.1
TOTAL 31.8 4 1 1 1% (20%)

*Figure in brackets assumes 100% News Corporation ownership of BSkyB

Figure 2 : Main participants in 2010

Total revenues (£bn) Market share**
BSkyB® 4.6 14% (9%)
News International 1.2 4%
Other News Corporation 0.6 2%

News Corporation incl. 39% BSkyB 3-5 11%
News Corporation incl. 100% BSkyB 6.3 20%

BBC 37 12%
ITV 17 5%
Google 1.6 5%
DMGT 0.9 3%

C4 0.9 3%
Virgin Media 0.8 3%
Vivendi 07 2%
Trinity M irror 0.6 2%

**Figure in brackets excludes News Corporation's stake

This excludes the providers of transmission services, and the revenue arising from these services in 
companies such as Virgin Media. So, forthe avoidance of doubt, revenues arising simply from 
telecommunications services, such as broadband provision, are excluded from this table.
 ̂The proposed cap would assign the revenues of companies to their ultimate owners. So News 
Corporation's share of 39% of BSkyB would mean that 39% of its revenue would be counted in the 
calculation of News Corporation's share of the total media market.
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Figure 3; The size of the UK media market in 2015

Revenue(£bn) News Corporation share*
National newspapers 2.1 34%
Regional newspapers 1-4
Consumer magazines 1.1
Television 13.2 16% (42%)
Books 1-4 7%
Music 1.0
Cinema 1-3 13%
Video/DVD 2.1 12%
Internet (print content) 0.7 4%
Internet (advertising) 6-7
Radio 1.1
Video games 2-7
TOTAL 31.8 10% (20%)

*Figure in brackets assumes 100% News Corporation ownership of BSkyB

Figure 4 : Main participants in 2015

Total revenue (£bn) Market share**
BSkyB 5-5 16% (10%)
News International 1.2 2%
Other News Corporation 0.6 2%

News Corporation incl. 39% BSkyB 3-5 10%
News Corporation incl. 100% BSkyB 6.3 20%

BBC 3-7 10%
ITV 1-7 6%
Google 1.6 9%
DMGT 0.9 3%

C4 0.9 3%
Virgin Media 0.8 3%
Vivendi 0-7 2%
Trinity M irror 0.6 1%

**Figure in brackets excludes News Corporation's share
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