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Dear Ms Colling Rice

itroduciion

Thank you for providing us with the opportunity 1o set out how we believe our submission on
the fuiure of press regulstion meets the drafl oriterna detalied in your letter of 34 April 3812

Having reviewsd cur Submission 1o you of 2 Aprl 2012 (the “Submizsion™, we consider that
i mests the oriteria and provides detall on many of the key slements vou have proposed. We
are therefore not providing an sdditionsl delaiied submission gt this stags.

Yo alsn invited us to commaent on the draft oriteda themseives, We have reviewed these
and wa belave that there are some arses where the oiteria for effsclive regulztion we set
ot iy our Bubmission are not fully reflected. We therefore set oul below the key areas where
wa belisve further emphasis could be reguired i yvour drafl criteria,

Membership

Your draft oriteria do not address the issus of membership of the new reguiatory syslem. As
we sed o in our Submission, promoting full relevant membership of 8 regulatory system for
the press would be fundamental to establishing puble frust, credibility ansd consistency.

Whilst a Hrensing or suthorisation moded, as used in gudic-visual reguiation across Burepe,
iz likaly to ralee potential concerns in relation o preserving the independence and rights of
fres axpression of the press, for a new press regulation system o be affectiva significant
afforts will need 1o be made to ensurg that sll relevant sarlies participale in the reguiatory
syatam.

We belisvs i will be necessary, in the absence of 2 livensing or authorisation approach, o
budld ag strong a set of incentives as possible 1o ensure participation. We set oul in our
Subrnission a range of non-statutory Incentives and we suggested that an enabiing staluls

MOD400000522



For Distribution to CPs

might be needed to oreate a stronger package of incentives 1o ensure long-term and
cormmitied industry participation In reguistion.

Committed participation by the whole of industry woult be fundamental to a successful new
requiatory regime and you may therefore want to reflect It in your criteria.

Acvcourtability

in our Subnission we siressed the imporance of accountabilly and suggested that 2 wide-
ranging initial review of sffectiveness could be required, probably within 2 years of
establishment to ensure that the effectiveness of the new reguiaiory regime could be
verified. We nole that this area s nol covered by your draft oriteria.

Giver the siroumatances of your current review and the findings of previcus reviews, such a8
the Calcut! Inquiry, we believe i would be extremshy imporiant 10 have an early assessment
of the efficacy of the new reguiatory regime.

Such a review will need 1o be cared out by somebody who is sufficiently independent and
who is supporied by an hdependent ssorstarial. 1 would need 1o oover both the structuring
and the operation of the new regulator, assessing success against the sstablished public
purposes of reguiation. We believe that a strong acoountability regime would e astremsly
important in establishing the credibiiity of & new regulator because periodic soruting wil
shsige continuing high standards of reguiation. This would sustain public trust over tims,

Funding

Your dralt oritera say the sofition must e sufficiently refiably financed o sflow for
reasonable operational independence and approprigle scope, but without placing 2
disproporiionate burden on either indusiry, complainants or the taxpayer

Ensuring reasonable operational indspendence and appropriate scope could be best
achieved through the application of fixed term funding settlements. it would be sensible (o
align the period of funding settlernants with the pericdic reviews of effectiveness.

A further prodection in relation to funding could be through the securing of indspendent
governance arrangements, This was ong of the considerations that led us in our Submission
o suggest that a minkmum enabling status could be needed o ensure independent
GOVRINANCE 3TEngaments.

in relation to complainants, we consiter that i is important thal individual financisl
ciroumsiances are not a pre-reguisite fo ssouring redress, essentially requiring the system of
reguiation to be free at the point of uze. This would mean securing a funding model which
snsures that complainis are investigated &l no oot 1o the compiainant. This s how the
broadoasting model of regulation operates.

2afd
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Sanctions

The draft criteria say ‘the svsiem must provide cradible remediag, bolh in respect of
agoriaved individuals and in respect of issues affecting wider groups i secely”

in our experence of broadeast reguiation, sanctions are extremely imporiant 1 & successiul
regulatory regime and are subtly different o remedies. First, the sanclion acls as a
punishment. Second, tants as a deterrent and provides incentives against industry wide bad
bahaviour, ensuring that all regulated parties understand what the ragulator considers 1o be
unacceptable behaviour,

Cfoorm has a rangs of sanctions that it can mpose, ranging frorm a simple report of a Code
breach o a financial penalty and, in ths most egregious cases, licencs revocation s
uniikely that a new press reguiaior would have as strong @ range of sanclions. However, we
beleve i would be advisable o edend the drafl oriteria from simply referring to remedies, ©
inciude the need for effective sanctions.

i particidar, based on our experiance of broadoast reguiation, we would highiight the
importance of a systematic approach to publishing decisions, which establishes pracedarnt
and ensures a wider understanding across indusiry of acceptable standards. This could be
coupled with cross platform equal prominence corrections and an annuat repor on industry
compliiance. Such measures would help o create 8 cultire of compliancea.

We have previously set out to the Inquiry’ the importance of financial sanctions in
gstabdishing standards in broadeasiing.

Public inferest

¥

Your draft criteria refer to the need 1o “promole a clear undersianding of the pubiic interast’
wiich would be accepled as reasonable by press, mdusiny and public afiks”.

Thiz is an ares that we did not cover in our Subrnigsion, but where Qloom has considarable
epiperience in relation to broadeasting regulation. The Ofcom Broadoasting Gode permits
warranted infringements of privacy, explaining that where broadeasters wish to justify an
infringsrment of privacy as warranted, they shoudd be abis fo demonstrate why in the
particular circumstances of the case i s warranted. if the broadoaster sesks o rely ont the
pubiic interast, they must be able to demonsirate that the pubilic interest outweighs the right
o privacy.

wound

“he Ofoom Broadeassting Code gives examples of what the public interest would include,
uch as revesiing or detecting crims, protecting public health or safely, exposing misieading
clalms mads by individuals or organisations or disclosing ncompeatence. i i not an

]

U Bease see our Winess Sinternenis daled 32 Sentember 2011, 31 January 2012 and 2 April 2042, and oilr Sral avidence 1
tha conwnilies an 1 Fabraary 2012,
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exhaustive lish, as considering whether any infringement s warrantad depends on an intense
fncase on the corpeting righis and facts in every case. Therefors, whilst we would supporn

the intenton of the dra®t oriteris, based on o sxperience we would suggest thal the
reguiator will need both flaxdbilty and time to define the public interest through precedant,

deciding each cass on s partiouar fants.

{igital Media

The tdrafl oriteria staty that the new system of press reguilation “must be durable and
sufficieritly flexible jo work for fulure markels and technnlogy, and be Cﬁpaﬁfﬁ of unfversal

apuication”.

As we stated in our Submission, we agree that this is an sxiremely imporiant agrea for
considsration

The new sysiem of press regulstion will need 1o work effectively within the context of an
increasingly blurred ling betwaen “press’ and "audiovisual” msterial, as sompanies
increasingly focus on digital cross media content to meest the expeciations of thelr cuslomars,

There is miready a significant level of commonality betwesn exigling reguistory Todes: the
surrent BCO Code and the Ofoom Broadessting Code share many of the sams objectives,
srinciples and requirsments. As digital convergence condinuss, it could be necessary for
reguiators to work further together 1 ensurs that there are common and consistent minimum
standards that stretoh soross all digital media

We hone that these oheervations assist you in naliging vour oriteris for a reguistory solution
for the press. We look forward 1o hesring whather you wish o invile us 1o present our views
orally 1o the Inguiry.

Yours singarely

Dr Soletis Bowe Ed Richards
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