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1. REPUBLIC OF IRELAND  

Defamation

52.1 Defamation law  in Ireland^ continued until very recently to be based on 
the traditional torts of libel and slander familiar to English lawyers, carried 
over into Irish law in 1922^ and modified by the Defamation Act 1961 (similar 
in content to the Defamation Act 1952 in England and Wales), developments 
in the common law, and (to a limited extent) the impact of the Irish Consti­
tution and the European Convention on Human Rights. The 1961 Act did 
little more than add detail on a selected number o f topics and, while repealing 
(in Ireland) certain nineteenth century UK statutes, left much o f the common 
law untouched. In many -  but not all -  regards, the law  in Ireland remained 
similar to that of England and Wales, with post-1922 developments often 
paralleled through judicial development in the Irish courts despite the separate 
legal systems. However, the Defamation Act 2009 (‘the 2009 A ct’ ),̂  the 
culmination of a series o f studies and rep o rts,rep resen ted  a significant 
revision to the scheme o f defamation law  in Ireland and is therefore the subject 
of particular attention in this section. The Act came into force on 1 January 
2 0 10 ."

 ̂ Ir ish  d e fa m a t io n  la w  h a s  b e e n  th e  su b je c t  o f  a  n u m b e r  o f  im p o r ta n t  p u b lic a t io n s , in c lu d in g  
N  C o x ,  Defamation Law ( 2 0 0 7 )  F ir st L a w , a n d  is  c o v e r e d  in  d e ta il  in  m o n o g r a p h s  o n  m e d ia  
la w , e g  M  M c G o n a g le ,  Media Law ( 2 0 0 3 )  S w e e t  &  M a x w e l l .  A  D a v id s o n , Defamed! ( 2 0 0 8 )  
G ill &  M a c m illa n  r e v ie w s  in fa m o u s  tr ia ls  in  a n  in fo r m a l fa sh io n . T h e  c e a r ta .ie  b lo g  
m a in ta in e d  b y  D r  E o in  O ’D e ll  o f  T r in ity  C o lle g e  D u b lin  is  a  u se fu l r e so u r c e  fo r  r e p o r ts  o n  
r ec en t ca ses: h ttp : //w w w .c e a r ta .ie /c a te g o r y /d e fa m a t io n .

 ̂ A t  in d e p e n d e n c e , th e  la w  o f  th e  U n ite d  K in g d o m  in  fo r c e  in  th e  te rr ito r y  th a t  b e c a m e  th e  Irish  
Free S ta te  w a s  ca rr ied  o v e r  in to  th e  n e w  ju r isd ic t io n  (su b je c t  t o  th e  1 9 2 2  C o n s t itu t io n  a n d  th e n  
its  1 9 3 7  su c c e sso r ).

" N o  3 1  o f  2 0 0 9 .  F o r  d isc u s s io n , see  M  M c G o n a g le ,  ‘R e fo r m in g  M e d ia  L a w  In  Ire la n d  -  P a rt 1 ’ 
(2 0 0 6 )  11  C o m m s L  1 9 5 ;  E  N a g le ,  ‘K ee p in g  its  o w n  c o u n se l:  th e  Ir ish  P ress C o u n c il ,  se lf-r e g u la t  
io n  a n d  m e d ia  fr e e d o m ’ (2 0 0 9 )  2 0  E n t L  R e v  9 3 ;  TJ O ’D o w d ,  ‘Ir e la n d ’s N e w  D e fa m a t io n  A c t ’ 
(2 0 0 9 )  1 J o f  M e d ia  L  1 7 3 .
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L a w  R e fo r m  C o m m is s io n , ‘R e p o r t  o n  th e  C iv il  L a w  o f  D e fa m a t io n ’ L R C  3 8 - 1 9 9 1 ;  D ep artm en t  
o f  J u s t ic e , ‘R e p o r t  o f  th e  L e g a l A d v is o r y  G r o u p  o n  D e fa m a t io n ’ ( 2 0 0 3 )  h ttp ://w w w .ju stice .ie /e n  
/J E L R /r p tle g a la d g p d e fa m a tio n .p d f/F ile s /r p t le g a la d g p d e fa m a tio n .p d f;  see  a lso  E  O ’D e ll,  ‘D efa  
m a tio n  R e fo r m  in  E n g la n d  a n d  Ire la n d  A fte r  McLibel’ ( 2 0 0 5 )  1 2 1  L Q R  3 9 5 ;  W  B in c h y , ‘Som e  
U n a n s w e r e d  Q u e s t io n  in  Ir ish  D e fa m a t io n  L a w ’ in  Human Rights, the Citizen and the State- 
South African and Irish Approaches ( 2 0 0 1 )  S w e e t  &  M a x w e ll .

 ̂ D e fa m a t io n  A c t  2 0 0 9  (C o m m e n c e m e n t)  O rd er  2 0 0 9  (SI 2 0 0 9 /5 1 7 ) .

Definition

52.2 Defamation is a matter o f civil law  in Ireland. Libel and slander remained 
separate torts until 2009, with the overwhelming majority o f proceedings 
being in respect o f the former.^ The 2009 Act merged the tw o torts by 
describing them collectively as the ‘tort o f defamation’ . The common law 
definition was that defamation consisted o f ‘the wrongful publication of a false 
statement about a person, which tends to lower that person in the eyes of right 
thinking members o f society or tends to hold that person up to hatred, ridicule 
or contempt, or causes that person to be shunned or avoided by right thinking 
members o f society.’  ̂ Section 2 o f the 2009 A ct provided a briefer definition, 
with a defamatory statement being defined solely as ‘a statement that tends to 
injure a person’s reputation in the eyes o f reasonable members o f society’. 
However, it is anticipated that this is unlikely to make significant changes to 
the law as previously applied. N ote should be taken o f significant cases relating 
to the concept o f a defamatory statement with reference to specific political 
and social aspects o f Irish life.^

 ̂ S e c tio n  1 5  o f  th e  1 9 6 1  A c t  d e fin e d  b r o a d c a s t in g  as p u b lic a t io n  in  p e r m a n e n t  fo rm  and  
th e r e fo r e  p u t  b e y o n d  d o u b t  th a t  su ch  s ta te m e n ts  w e r e  c o v e r e d  b y  lib e l ra th er  th a n  slander.

 ̂ B M c M a h o n  a n d  W  B in c h y , Irish Law o f Torts (3 r d  e d n , 2 0 0 0 )  B u tte r w o r th s , p  8 8 2 .
 ̂ F o r  e x a m p le ,  th e  S u p r em e  C o u r t  d iv id in g  in  1 9 7 3  o n  w h e th e r  a n  a lle g a t io n  th a t  a sen io r  civil 

se r v a n t w a s  a ‘f e lo n  se tte r ’ in  th e  c o n te x t  o f  c o -o p e r a t io n  w ith  th e  g o v e r n m e n t  o f  th e  UK: 
Berry v Irish Times [ 1 9 7 3 ]  IR  3 6 8 ,  a n d  th e  H ig h  C o u r t  fin d in g  as la te  as 1 9 9 8  (a lb e it in  an 
a p p lic a t io n  fo r  a n  in te r lo c u to r y  in ju n c t io n )  th a t  a n  a lle g a t io n  o f  h o m o s e x u a li ty  rem ained  
d e fa m a to ry : Reynolds v Malocco [ 1 9 9 9 ]  1 IL R M  2 8 9 .

Procedure

52.3 Proceedings should now  be commenced within one year o f publication, 
as opposed to the previous position where a six-year limitation period applied 
to libel and a three-year period to slander.^ The new one-year period can be 
extended to two years in exceptional cases. Actions are normally heard before 
a judge and jury in the High Court. A  previous rule that payment into court 
was only possible with an admission of liability was abolished by the 
2009 Act.^ Civil legal aid is not available.^ Actions for defamation can be 
commenced in the geographically appropriate District Court (where the claim 
does not exceed a cap of just over EUR 6,000) or Circuit Court (where the 
claim does not exceed a cap o f EUR 50,000), but are usually brought in the 
High Court (where there are no limits as to geography or claim). If an award 
in the High Court is less than the Circuit Court threshold, this will have an 
impact on the award of costs. Corporate entities and other non-human legal 
persons can pursue claims'* and, while there always appeared to be no need to 
demonstrate financial loss, the 2009 Act put this beyond doubt. Claims did not
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previously survive the death of the plaintiff, but the 2009 A ct removed this 
restriction. Verdicts can be appealed to the Supreme Court, the court of final 
appeal within Ireland.

 ̂ S ta tu te  o f  L im ita t io n s  A c t  1 9 5 7 ,  s  1 1 .

 ̂ R u le s  o f  th e  S u p er io r  C o u r ts , O rd er  2 2 .

 ̂ C iv il  L eg a l A id  A c t  1 9 9 5 ,  s  2 8 (9 ) .
'' S ee  g e n e r a lly  A  O ’N e i l l ,  The Constitutional Rights O f Companies ( 2 0 0 7 )  S w e e t  &  M a x w e l l ,  

c h  1 0 .

Defences

52.4 The range of common law defences familiar to practitioners in England 
and Wales is available in Ireland, including fair comment, justification (with 
the burden o f proof continuing to rest with the defendant), consent and 
innocent publication. The 2009 A ct clarified the common law  definition o f fair 
comment and renamed the defence honest opinion; justification is also now 
known as the defence of truth. A  very limited defence of unintentional 
defamation was available under the 1961 Act (s 21); this was significantly 
expanded by offer of amends provisions in the 2009 Act.

Absolute privilege is guaranteed by the Constitution in relation to statements 
made in Parliament.* Statutory qualified privilege is set out in Sch 1 to the 
2009 Act (divided into statements subject and not subject to explanation or 
contradiction) and common law  qualified privilege (based on duty/interest 
principles) is also available (though s 18 of the 2009 Act put this on a statutory 
footing). However, it is, at the time of writing, unclear whether principles akin 
to those established in Reynolds v Times Newspapers^ form part of the law of 
Ireland. It was strongly suggested in Hunter v Duckworth &  Co^ that 
Reynolds could be relied upon in order to give full protection to constitutional 
and Convention rights (with the related approaches adopted in Australia"* and 
New Zealand^ also being reviewed). The clearest (and most recent) w ord on 
the subject is that of Charleton J in the High Court in a ruling during Leech v 
Independent Newspapers^ accepting in principle that such a defence was 
available and could go to the jury, where sufficient evidence had been brought 
before the court. The 2009 Act created a statutory responsible journalism-style 
defence, known as the ‘defence of fair and reasonable publication’ which 
resembles, but is not identical to, the decision of the House o f Lords in 
Reynolds. However, s 26 would appear to be narrower than Reynolds as 
currently applied in England (particularly after Jameel v Wall Street Journalf 
and therefore its adequacy for the purposes o f the European Convention on 
Human Rights may be subject to challenge.

A r tic le  1 5 .1 2 .

[ 2 0 0 1 ]  2  A C  1 2 7 .
[ 2 0 0 3 ]  lE H C  8 1 .
Lange v Australian Broadcasting Corporation ( 1 9 9 7 )  1 8 2  C L R  1 0 4 .  

Lange v Atkinson [ 1 9 9 8 ]  3  N Z L R  4 2 4 .

[ 2 0 0 7 ]  lE H C  2 2 3 .
[ 2 0 0 6 ]  U K H L  4 4 .
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Remedies

52.5 There is no statutory cap on damages. The leading case on the subject is 
de Rossa v Independent Newspapers (upholding damages of £300,000, then 
the highest ever awardedjd guidelines are not given to juries on the appropriate 
level of damages in defamation cases and the Rantzen v Mirror Group 
Newspapers^ approach is not followed.^ However, the quantum of damages 
can be appealed to the Supreme Court and the issue of the proportionality of 
damages awarded by the Irish courts has reached the European Court of 
Human Rights."* Prior to the 2009 Act the Supreme Court could, in jury cases, 
do no more than return the case to the High Court for a new trial by jury, with 
the fresh jury not being made aware of the original finding or of the 
Supreme Court’s criticism."' Under the 2009 Act the substitution of an 
alternative amount by the Supreme Court is, however, permissible.

Injunctions are available in appropriate cases but are granted sparingly.® The 
2009 Act also introduced a number of new remedies, such as a declaratory 
order (s 28).

 ̂ A t  th e  t im e  o f  w r it in g , th e  h ig h e s t  a w a r d  o f  d a m a g e s  w a s  E U R  9 0 0 ,0 0 0 ;  ‘R e c o r d  E U R  9 0 0 ,0 0 0  
a w a r d  in  d r u g s lib e l c a s e ’ (Irish Times, 2 F eb ru a ry  2 0 0 8 ) .

2 [ 1 9 9 4 ]  Q B  6 7 0 .
 ̂ De Rossa v Independent Newspapers [ 1 9 9 9 ]  4  IR  4 3 2 .

Independent Newspapers v Ireland ( 2 0 0 6 )  4 2  E H R R  1 0 2 4 .  T h is  a p p lic a t io n  r e la te d  to  the  de 
Rossa c a se ; n o  v io la t io n  o f  th e  C o n v e n t io n  w a s  fo u n d , w ith  th e  a b ility  to  a p p e a l th e  lev e l o f  
d a m a g e s  to  th e  S u p r em e  C o u r t  b e in g  r e c o g n ise d  b y  th e  c o u r t  as a n  im p o r ta n t  e le m e n t  o f  the 
p r o te c t io n  o f  fr e e d o m  o f  e x p r e s s io n . .

 ̂ Crofter v Genport [ 2 0 0 5 ]  lE S C  2 0 .  S ee  a lso  O ’Brien v M G N  [ 2 0 0 1 ]  1 IR  1 w h er e , the 
S u p rem e  C o u r t , h a v in g  fo u n d  d a m a g e s  o f  £ 2 5 0 ,0 0 0  to  b e  t o o  h ig h , th e  s e c o n d  ju ry  a w ard ed  
m o r e  th a n  d o u b le  th a t  a m o u n t  ( ‘O ’B rien  h a p p y  to  h a v e  b e e n  “v in d ic a te d ” ’, Irish Times, 
11  N o v e m b e r  2 0 0 6 ) .

® Reynolds v Malocco; Cogley v RTE  [ 2 0 0 5 ]  2  IL R M  5 2 9 .

'I
1

Press Council

52.6 A  non-statutory Press Council and Press Ombudsman* have existed since 
2007, and a voluntary Code o f Practice has been published. Under consider­
ation for quite some time, and established by a Press Industry Steering Com­
mittee, the Council applied for recognition pursuant to s 44 and Sch 2 of the 
2009 Act. Such recognition was granted in April 2010 by w ay o f statutory 
instrument^ and publishers can therefore refer to their participation in 
the Council and compliance with the Code and Council/Ombudsman deci­
sions as a part of the s 26 defence (see para 52.4 above). The Council monitors 
a Code of Practice to which publications subscribe.^

 ̂ S ee  h t tp : //w w w .p r e s s c o u n c il. ie .
2 SI 2 0 1 0 /1 6 3 .
 ̂ A t  th e  t im e  o f  w r it in g  o v e r  2 0 0  o r g a n isa t io n s  p a r tic ip a te  in  th e  C ou ncil:  

h ttp ;//w w w .p r e s s o m b u d sm a n .ie /m e m b e r -p u b lic a t io n s /n a t io n a l-n e w sp a p e r s . 1 6 8 .h tm l.

Fundamental rights

52.7 Freedom of expression is protected by Article 40.6.l(i) of the Irish Con­
stitution. This is, however, a comparatively weak guarantee* and has been of 
limited effect both generally^ and in the context of defamation.^ Indeed, any
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consideration of the constitutional aspects of defamation law  must also 
address Article 40.3.2, which expressly requires the state to protect from 
unjust attack and vindicate (in the case o f injustice done) the good name o f 
every citizen"* and it has been argued by academic commentators that Irish libel 
law is inconsistent with desirable standards o f freedom of expression.^ A  step 
towards remedying this perceived deficit was attempted in Hunter v D u ck­
worth f  where O  Caoimh J declared that ‘in certain cases, in the context of the 
democratic nature of the State, primacy may have to be given to freedom of 
expression’ . However, the Supreme Court did not provide further clarity in a 
subsequent appeal and the case itself was settled in 2010. Irish courts are 
required to apply the Constitution (and can declare any statute or rule o f law  
repugnant to the Constitution), and must interpret the common law  in 
accordance with the European Convention on Human Rights insofar as is 
possible and subject to the Constitution.^

 ̂ T h e  s ta te  g u a r a n te e s  lib er ty  fo r  th e  e x e r c ise  o f  th e  fo l lo w in g  r ig h ts , su b je c t  t o  p u b lic  o r d e r  a n d  
m o ra lity : T h e  r ig h t o f  th e  c it iz e n s  t o  e x p r e s s  fr e e ly  th e ir  c o n v ic t io n s  a n d  o p in io n s .  T h e  
e d u c a tio n  o f  p u b lic  o p in io n  b e in g , h o w e v e r ,  a  m a tte r  o f  su c h  g r a v e  im p o r t  to  th e  c o m m o n  
g o o d , th e  s ta te  sh a ll e n d e a v o u r  to  e n su re  th a t  o r g a n s  o f  p u b lic  o p in io n ,  su c h  a s  th e  r a d io , th e  
p ress, th e  c in e m a , w h ile  p re se rv in g  th e ir  r ig h tfu l l ib e r ty  o f  e x p r e s s io n ,  in c lu d in g  c r it ic ism  o f  
G o v e r n m e n t p o l ic y ,  sh a ll n o t  be u sed  to  u n d e r m in e  p u b lic  o r d e r  o r  m o r a lity  o r  th e  a u th o r ity  
o f  th e  s ta te . T h e  p u b lic a t io n  or  u tte ra n ce  o f  b la sp h e m o u s , s e d it io u s ,  o r  in d e c e n t  m a tte r  is  an  
o ffe n c e  w h ic h  sh a ll b e  p u n ish a b le  in  a c c o r d a n c e  w ith  la w .

 ̂ See g e n e r a lly  E  O ’D e ll  (e d ), Freedom o f Expression ( fo r th c o m in g )  A sh g a te .
 ̂ G  H o g a n  a n d  G  W h y te , Kelly: The Irish Constitution ( 2 0 0 4 )  B u tte r w o r th s , p p  1 7 4 8 - 1 7 5 0 .

"* T h e  r e la t io n sh ip  b e tw e e n  th e  t w o  A r tic le s  a n d  th e  la w  o f  lib e l w a s  c o n s id e r e d  b y  th e  
S u p rem e C o u r t  in  Hynes-O’Sullivan v O ’Driscoll [ 1 9 8 8 ]  IR  4 3 6 .

 ̂ F or  e x a m p le , E  O ’D e ll ,  ‘D o e s  D e fa m a t io n  V a lu e  F ree E x p r e s s io n ’ ( 1 9 9 0 )  1 2  D U L J  5 0 .
® [2 0 0 3 ]  lE H C  8 1 .
 ̂ E u r o p e a n  C o n v e n t io n  o n  H u m a n  R ig h ts  A c t  2 0 0 3 ,  s  2 .

New media

52.8 Irish libel law was slow to respond to the challenges posed by new 
technology, for example, no equivalent o f the exemption under s 1(3) o f the 
English Defamation Act 1996 was enacted. However, EU law on electronic 
commerce* has been transposed into Irish laiv^ and is o f relevance to cases of 
online defamation.^ Section 27 of the 2009 A ct reinforced and clarified this 
development, albeit in general terms and without specific reference to com­
munication systems.

Historically, Irish law  did not recognise a ‘single publication’ rule. However, 
s 11  of the 2009 Act provided that, in general, only one action may be brought 
in respect of multiple publications; although the court may allow further 
actions to be brought if this is required in the ‘interests of justice’ .

* A r tic le s  1 2 - 1 4  o f  D ir ec tiv e  2 0 0 0 /3 1 .
 ̂ SI 2 0 0 3 /6 8 .
 ̂ Mulvaney v The Sporting Exchange t!a Betfair [ 2 0 0 9 ]  lE H C  1 3 3  c o n fir m e d  th e  a p p lic a t io n  o f  

th e se  p r o v is io n s  -  p a r ticu la r ly  A r tic le  1 4  o f  th e  D ir e c t iv e  -  to  a  ‘c h a tr o o m ’ s itu a t io n .

Criminal libel

52.9 Although prosecutions were extremely rare, criminal libel remained an 
offence in Ireland until the passage o f the 2009 Act. The Defamation Bill as
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introduced w ould have replaced the common law offences of criminal libel, 
seditious libel and obscene libel with a new statutory offence of the publication 
of a gravely harmful statement. However, the new offence was removed from 
the Bill in the upper house (Seanad) and the previous offences were therefore 
abolished without replacement

Privacy

52.10 The law o f privacy is not well developed in Ireland.^ However, there is 
a procedure open to those w ho would allege a breach o f privacy, namely an 
action based on the violation o f constitutional rights. Article 40 of the 
Irish Constitution has been held to incorporate a right to privacy^ and Irish law 
recognises both that (a) where no existing cause o f action is sufficient to 
vindicate the rights of the individual, it is possible to bring an action for breach 
of constitutional rights and to recover damages, and (b) certain breaches of 
constitutional rights are actionable against non-state actors.^ A  cause of action 
thus exists, in effect, in privacy in relation to violations both by the state and 
by non-state actors.

The Supreme Court has held that actions for breach of constitutional rights 
should generally be treated as if they were brought in tort, and therefore the 
general principles o f Irish tort law w ould appear to be applicable to limitation 
periods, calculation o f damages and so forth in the context of a claim in 
p r i v a c y . .

Although the first successful action o f this kind in relation to breach o f privacy 
was brought as long ago as 1987,^ it remains a comparatively rare cause of 
action and very limited jurisprudence has developed. It would appear that two 
forms o f infringement -  intrusion (ie obtaining information) and disclosure (ie 
disseminating information)^ -  are actionable. Damages have been awarded 
against both the state^ and private actors* in relation to intrusion. In Herrity 
V Associated Newspapers^ where a newspaper published extracts from illegally 
recorded telephone conversations, Dunne J expressly confirmed that there was 
a right of action for breach of privacy, based on the Constitution rather than 
the European Convention on Human Rights, which was enforceable against 
non-state actors in relation both to obtaining and disseminating private 
information.^® However, further consideration o f the subject by the Su­
preme Court is probably required before this approach can be assessed more 
thoroughly; for example, it is at present unclear whether liability is based on 
negligence."

As far as the statutory position is concerned, a Privacy Bill was introduced in 
2006 which w ould have created a new tort of privacy.^^ However, this was the 
subject o f severe criticism, particularly from the media, and has not, at the time 
of writing, even been debated in Parliament. N o announcement has been made 
as to its future.

 ̂ S ee  g e n e r a lly  E  C a r o la n  a n d  H  D e la n y , The right to privacy; a doctrinal and comparative 
analysis ( 2 0 0 8 )  T h o m s o n  R o u n d  H a ll;  D  K e lleh er , Privacy and Data Protection Law in 
Ireland ( 2 0 0 6 )  T o tte l;  C  M ille n , The Right to Privacy and its Natural Law Foundations in 
the Constitutions o f the United States and Ireland (1 9 9 9 )  B la ck h a ll.

 ̂ McGee v Attorney General [ 1 9 7 4 ]  IR  2 8 4  (w h er e  a b a n  o n  th e  im p o r ta t io n  o f  con tracep tion  
b r o u g h t  b y  a m a r r ied  c o u p le  w a s  c h a lle n g e d );  se e  g e n e ra lly  G  H o g a n  a n d  G  W h y te , Kelly: The 
Irish Constitution ( 2 0 0 4 )  B u tte r w o r th s , p p  1 3 4 6 - 1 3 5 5 .
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See inter alia Byrne  v  Ire land  [1972] IR 241, 279, M eske ll v C I E  [1973] IR 121 ,132; C o n w a y  
V I N T O  [1991] 2 IR 305, W v Ire land  (N o  2) [1997] 2 IR 141; see generally C O ’Cinneide, 
‘Irish Constitutional Law and Direct Horizontal Effect -  A Successful Experiment?’ in D 
Oliver and J Fedtke (eds). H u m a n  R ights A n d  The Private Sphere  (2007) Routledge; G Hogan 
and G Whyte, Kelly: The Ir ish  Constitution  (2004) Butterworths, pp 1297, 1302. 
M c D o n n e ll  v Ire land  [1988] 1 IR 134; discussed and criticized in G Hogan and G Whyte, 
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2. ROMANIA

General

52.11 Private life, dignity, honour and reputation are fundamental rights 
guaranteed by the Romanian constitution.

Defamation in Romania is primarily a matter for the criminal law  and the 
Criminal Code provides for tw o principal offences, namely (i) insult; and (ii) 
slander. Insult arises under Article 205 of the Criminal Code and is defined as 
‘Damage to the honour and reputation of a person caused by words, gestures 
or otherwise, or by exposure to m ockery’ . The offence is committed when ‘a 
flaw, sickness or disability is attributed to a person which, even if true, should 
not be expressed’. Slander is defined by Article 206 o f the Criminal Code as 
‘The public statement or imputation, by any means, of a specific fact regarding 
a person, which, if true, would expose that person to criminal, administrative 
or disciplinary sanction or to public contempt’. In the case o f slander, an 
objective test is applied to determine whether the statement or imputation 
exposes its subject to the requisite sanction or contempt. By contrast, a 
subjective test applies in the case o f insult.^

The Constitutional Court of Romania has stated that ‘The legal object of the 
offences of insult and slander, as provided for at Art. 205 and, respectively. 
Art. 206 Criminal Code, is the individual’s dignity, reputation and honour 

. . .  If such deeds were not discouraged through the means o f criminal law, 
they would trigger a de facto reaction of the offended parties and lead to 
permanent conflicts that could render social life impossible altogether.’ 
The Constitutional Court has thereby deemed that, by punishing insult and 
slander, the Criminal Code satisfies the constitutional requirement that 
‘man’s dignity’ be recognised as one of Rom ania’s ‘supreme values’ .

A civil claim for damages arising out of defamation may be brought pursuant 
to Articles 998 and 999 of the Civil Code.^ The Civil Code also expressly 
requires that respect be shown for private life and the dignity o f the human 
being and, in this context, forbids the use o f an individual’s image or o f a
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