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Early in 1974, in the Oranada Guiidhall lecture. I
characterised the Heithsh press as half free. tabing as fully
frow, for purposes of the argument, the United States
press, which remains the freest in the world Ghough not
necsssarily always the besth | aftompisd to show how
difficuit # would have been for & British newspapsr to
ey within the faw and do what the Waskingron Post did

with Watergate: because of our laws of contempt. | made

some suggestinons for reform of the law of sunempt,
which had abe frustrated the press over thalidomide:
and which was ot thay mment abso preventing the
Sundoy Times warning the public of 3 fraud in cengrad
heating selling. Today T would not be o bold a3 tu say the
press dg half freer B s more ke 40 percsnt. We have

- regressed because of fudgrenis on the law of confidence;

bevause of the introdoction of the Rehabiliiation of
Offenders Act; because of vet amsther twitch from the
sorpse of parliamentary privilege; snd becauss reform
seems as distant as ever.

The Sunday Timer has been able to publish that
veniral heating article, which was deleyed for mors than
& year by comecutive legsl cages, hut only beeause there
o an opening in the g period of sub judice
ceraorshin which snabled us to warn a wider publis,

{did not then, in my moed paranold mood, detect any
stgaitficant threst i free expression, good government, or
the viability of & plural press, in the lw of Hbelethe
familiar whipping boy of defeatist and imompeient
fournalism.

The law of fibel, | suggested. was not the main
suppreaser of good iournalism; fose who protested mog
strenunusiy were usually the casual purveyors of charae
tor assassination. 3 view neither I nor my oollsagues sl
the Sundey Times have changed sines. though T recog-
s that book publishers heve leghtimate and special
gebevances, Mro Ceotl King, yesrs ago, siarted ihis
particular hare about libel and jpumslism, blaming the
mequities of the faw for the insdeguacy of bk own
investigations, and Hosurvives today.

Mr Auberon Waugh even managed in the New
Staresman recently to suggest that nobedy sould oriticise
anyons any longer in the public printg withowt receiving
dreadfinl fibel penalties; 3 masterpiecs of cumaolative
rouy, presumably, coming from someone who seems o
make a good enpugh living unscathed on the carcases of
sther prople’s repustions, snd who only the week before
affected indignation becguse The Qhserver had visiowsly
aitacked (his wordsd My Bigel Dempster, of the Doty
Maif gossip column, It is a welrdly natve view of the law
of fibel. and could hardly be held b anvons whb
sufficient energy and iniellectual suriosity to get to the
end of an gverage-length newspaper srticls any day of the
woek! ,

A sense of seemiliness inhibits me from mentioning the
scores of people the Sunday Times hag defemsd byt
not Hibelled —in the coures of this yedr. bul the same
rizght be said of investigative ournaliom in the Geardion
the Dadly Mail, The Observer. or the Tefeprund. And
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ead My Bernard Levin i The Times for oa vipe
demongivation of how Hitle the law of Hbel Lo viphitly
prévents falr comment. 8 v 8 central privciple of the
Hbel bew that you chould not have to gay damagss for
oommenting fably on matters of mble interest Of
course the ot kave to be right, an awkward detadl, but
sevions journalism acospie this responsibiliey. So doss
SEritug paﬁ;hshmg and # i here that { have ny main
quartel with much ant- cmsars?ﬂp crusading. Mois no uge
being {ndisoriminate in one's call for relisf, Abusey of
censerghin have v be selected and  sftucked with
pracision: the Montgemary armoured thrist rather than
the Hienhower attack slong the line, It i unrsalictie and
§ would be wrong anyway to reform the law of Bbel, 3¢
Sustics suggg«::xté:é 3OmEe yoars ago, by gmnrf us sl in press
and publishing a qualifisd privilege. 1t & much more
ssnsihde for the press o concendrate an those lawe which
really do lmi s responsibls function and, in the cass of
libel, for presy and publishers o congentrate on those
paris which cry out for reform.

Pyblighers, for indance, on the quedion of Hhel should
ask why the Governmeent —this larmentably unreformi g
Goverpment-—is doing  wothing about the  Fauiks
Committes recommendation on special protection $or
baok publishere: that aggravated damages should o e
againgt a publicher who continues publishing & book
after & writ, and that the godd digeers who lsue nubsance
writs shonld pay compensation o publishers who do
withhold or withdraw baoks.

For it part, the press should accepd mogt, but not afl,
of Faulbe. 1t is right that the onus of sroof should be on
s, § woueid be right, theugh again burdencome for us, if
fegal axd were extended 1o ibed cases 50 that the ordinary
man can have the same profection as the rich. But Faualks
fe wrong to meke a jury trial of Hibel less likely. 1 agres
that fudges shoudd set the damages rather than juries:
juries should simply say whether damageg howld be
substantial. moderate, nomingl, ov contemptuous. But
juries must decide the cases. The modern frsedom of the
press fromm government harassment gos hack to Charles
famer For, who i 1792 wramferred fibel from judge to
Jury. The jury became, and romais today, the best
Bittwark of § fndividual fiberty,

Fhere are two other points i Faulks which press and
publishers shauld resist, To give 2 vight to relatives 1o wwe
on ehalf of a man five years dead &t mix privaoy and
defamation. Libel and slander are personal wrongs and
shosld remain se. Again, to merge ¥bel and slander, a8
Fauiks propoges, miukes it sacier in & way the commitess
sesmg 8ot to approciaie for the unsorupusiveg o seck to
prevent the asking of legitbmate i hostile questions
during  vestigative journalism. Threats of siander
actions were used agsinst the Susdav Timer when,
several years sgo, wo began asking questions about
fracdulent car insurance companies. And they wers used
with even grester vigour when we began @ ok at the
profits of Mr Robers Manwell's Pergamon Press. Norm-

ally the defenc i to prove the truth of the defamatory
guestion, but a1 the stage of asking questions one may
aot have the admissibie evidence, No doube damages
- these ofroumstanees would be simall, but suek cases are
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cffen not meant & come to court, They sre meant o
wasie time nd fo confuge, Stander actlons, therefors,
should rentain for techaics! reasons harder & mount.

H these and a fow others are the Iouss on the serius
aspects of Hbel and mors se for book publichers than
newspapers, I must emphasiss oncs apain that Bhel b ot
for aewswmz% the madn threat today in cemmsth

D would Hst these sg oonSdence amt k{‘*?‘éiiﬁmgﬁﬁ fesyg
official secrats and Hibel socond; and a raghbug of ctha
restrictions at the end. bluding perlamentary peivil
ege, the Rebabifitatlon of Offenders Act. the loming law
of privacy and sur voluntsry morstedum o routins
Kudnapping reports. On parflamentary privilsgs, &l one
needds {0 say B that the procedures of the ?vmkgﬁ
Committes ave far removed from natural justive dnee the
defendant cannot be defended by counsst and muy not be
present during all the procesdings. Most recently, the
Privileges Committee. consisting nat of Hahtweight bise s:«?
sertfor MPg convieted the Seanomidse for publishing
draft repart of the Select Committer o the Wealth iax,
ou the curious grounds that such commitiess must reach
thelr conclusions free from cutside precure’. The
svarenitice has even proposed that this view of the rale of
wiformation and open argument i a di&n‘f}c:’aey shouid
be reinforeed by the ability to impose fines.

i 8 view that deepene one's sense of despair i the
possibiity of opening vp the process of government in
this secretive country, And it i one of the reagons why
the press, though co-opersting for the moment, fears that
fts ngroement nad 1 report commercial Kidnapping cases
ot id be the thin end of yei snother thick wadge, The
poiice Have a plausible cage in saying that publicity
makes their task of freeing the victhin more difficalt, and
ne journalist wants to be acoused of murder by hesdline.
Yot the moratorium does raise important and difSenit
guestions aboat the fnvigHation of the police and the
tights of the defendant, sud though we at the Sunday
Fivmer st} support it we will resist any extension of the
Wiea, i cannot be sald fon often that Belain & an
example of the mess you get inte fram oo much law, We
do not have s 40 percent froe press because of 2 plan
produced by ovll men. 1t i bevause we apply the law Hke
@ poullice to every paln. We are snmeshed in the
principles of old svmmon law—irrelevantly but rever
ently - appliod to guite different probleny today.

The traditional view, of course, I that we do not have
canswrship, You do not need a Beenes from the Governe
ment 10 start & nowspaper o scandal shost, o baok
paa fching froy, And when mmeﬁ*mg 5 banned by law B
B not in the form of ‘don’t do i), but "I vou do it vou wilf
be clobberad”. There b one growing aspeot of the law
which Hmits this iraditional view: the appeal for an
irferiocetory injunciion, We have had experience secent-
fy with My Edward Heath, who ssught a court order, ex
garie, at Tron at night to stop the presses of the Sunday
Fimes, and whose solicitor refused to say wheve the | judge
was who would be hesring the case. & Keystone Cops
exersise theveby ensued, with the Jundey Tives cars Bl
of fawvers vacing @ cor containing Siv Peter Rawlnon

aud others firgt {o one judge’s private house and then
anather's.
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Just befure that we had prﬁaf ISSETRINL, 10 uss & form
from the %‘}mmi States, for several monthe in the
he Orogsmian Daries case. The firg hesring. bofore My
ugtivg Ackner, and then before the Appeal Tourt, ended
vith only a partial victory for gs and the publishers. We
fiad fo agvee that unti the telalesan interval of thres
sonths - we would not interview any Ministers of that
periadl or publish any new material fom the Crossman
THaries, :

- The Avorney-General bad sought something even
wider. I was an attack on political repovting of
brasthisking audacity, He wanted to ban not merely new
Crogsman, but alo already published” Crossman, He
seught to prevent sny Minister, present or past, or
Howepaper, revesling any poloy discussions of the
- Uroggman period without the aporoval of the Cabihet
 Secvetary, why would have ¢ be given & vopy of the
maf&am.i fourtesn days in advance, And he claimed a
power for the UCabinet Seovetary 1o soruiinise and sonsor
the reporting of cwrrens politics where this reporting
- revealed how pobioy was 5 being formed or executed today,

& vestriction that promised sif the enlightenment afford.
ol 1o @ diligent reader of the 4fbanian Seapde s Doty

Parflament. the srana Hor the Gpposition and for the
 defence of free speech, might have been expeoted to fhoue
on this sxtraprdinary claim, hardly raised 2 whinpsy,

- Crossman k aow, of eourse, behingd e & victory for
*gmhﬁshem and press, Bt Hl not mere paranois -
though | have 3 twings or two— which makes me suggest
that becawse of Crossman the law of confidence couid
 beocome te most serious souree of consorship in Britain
o loday, move Hweatening sven than the archuic law of
 contempt, of which move later,
. The law of confidence i unknown in the United
States. Perhaps this s undesstandable since they did not
fave 2 Guesn Victoris or Princs Athert who began 1t gl
vfw*aia a suecessfud action in 1549 to prevent coples of some
privately printed stehings being publiched in a cxtalogue
¥ & man called Strange. Strange had not broken any
soniract, so o profect the Royal Family the fudge had b
Cinvent & new law of confidence. ¥t séevaﬁs;seci erpatically
but rapidfy theresfisy, protecting from third-party dep-
redation the sriginators of patent medicines, of glue and
ieather punches and, in Peter Pan Mmuf&wurmg
-~ Corporation v. Corsets Sillnuettes Lid, the deg gners of &
Brassiere. fu all these csses B was affiemed that the
obligation to respect confidencs s not lmited to cases
where the partiss are in 2 contractual relationship and
that confidence ey in the mbormation amnd net merely In
s form.

fs"

¢ These strictly commercial oages #re now the seedbed of
& law which can restriet the press and publie - entively
bv ricochet —¢n matters of publie policy,
 When the Sunday Yimes attomptsd to reves) that the
Siveek colonels had hived g pobiic re«:iaﬁsm LOTRPANY,
who had in teen paid an MP o help thew in Britain, the
- oompany got an Injesction sgainst us and later almost
 suvcseded In having the entive article banned on grounds
~ that it was @ hreach of eonfidence, To breach confidence
sne has to be disclosing an inlguity, disclosing B

justifiably in the public intersst) and (i*sdmmg st ,-
snmane whe Bas & proper indersst in receiving H Et
saunds Hne, but public interest’ and g‘sw;ss‘ e
have been interproted In vory navow wavs
Denning, sur best hops for connongenss, sal
public mtovest claim in the Grovk csse was st enough o
override the rights of confidence. We won miv Besauge
Lord Uenning and his cotieaguss decided thas the w reng

plaintfl sued weethat i should haw been the Greek

sGovernment, whe owned the confidence, and not the B2

frn

The wost significant cass indicuting how frapile & the
public infevest defence was when the Swaday Tiwmer
wanisd to use Distillers Company documents about the
mamifacture of the drug thalidomide~—a Hitle-reportsd
confidence cate not 1o be eonfined with the celebrated
suppression of wur articls by the House of Lawds on
contempt grovnds,

We argusd that the decuments revealed an fniguity,
Judge Talbot decided that the documents should be shut
away for ever from public sorutiny in purt beesuse, he
said.oeven i fhey disclosed n% igence which deformed
cinidren, that was not sufficlent inigulty’ o overside the
vight to confidence. A maore ni@va‘:@ﬁ suncept of the
primacy of property values wonld b hard (0 fnvent,

In the Crosgman case the Lord Ohief Justhee allowed
publicatiosn - fsgtoobut ruled that the law of confidence
may be used nod merely {o profect commicroial osrely o
se-calied onmimercial seorets, bued the af¥aks of the realim.
The puble’s theovetical dght {o know has new 2
counterweighty the right of the Government ta inveke a
civil faw of confidence. The Lord Ohief hustice said he
thaught be was bound to bulld on the clesrest sxtension
of the law | i publie policy—in Srgyll oo Argyil in 1967
when the Dhichess obtained an injunction restraining hey
hushand and 8 sewspaper from disclosing marital
confidences. Not so muchk Star Chamber as Bodebamber
justice,

With politieal wmemods, It b better that the main
power has thereby been removed from the buresucracy
----- pending any Buture Jogisistion~—and given o the
courts for peblic adjudication. But so narrow bas bsen
the judictal interpretation so far g0 dangetous & the
prospect of prior restraing, that we may yot be better off
with & statutery law of confidence, prwvided a sound
public interest defence can be written into 8. ¥ say sight
becatse the Law Commission wwﬁcisag paper on this (No.
S8 woold be no advance on the present uncertsinties. |
say might algo because one can have little falth i the
fegisiators, and the fate of the various specialised veports
on Hibel, official senrets and contempt is dleoouraging.

Hardly snybody has for veary had & good word fo say
for our faw of condempt - fke confidence it has built op
i common by cases with Httle relevanes fo modern
publishing or poiities. Three years ago the Susday Fimeg
wis banned from reporting how that wretched drug cave
e be mamifactured by Distillers in the et place. We
were banned because litigation was pending between
parents and the company, though & had bsen pending
for cleven yesrs or move. The late Lord Beid in the
leading judgrosnt o the Howse of Lovds sald thae
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things drag on wmdefinitely there will have t© be an
swakenment of the public Intorest B & unigue dtuation’
What has happened since reminds e of Lord Reud's
remark when o anciher case Counsel protested tha
Reld's qaestion indivated a line of thoughe contrary to
that fie had shown at the beglaning of the proesedings,
AR, yea', suid Rebd, but | was 2 very miuch FOUDERE man
then.'

i fred the same. for since that hulgment we have had
the Fhiltimore, ot Cameron. Report on Contempto full
of sensible proposals which would snable us to piabiish
the banned thalidomide arlicies, mcidentally, without
damaging anyone’s right o a fair trial, What has
happensd t that reform? Nothing, The law remains ax i
was fn 1742, Lot me ghve just one sepert view:
is not the law of conterapt even move of a shamitdes than
#owas before, which B sayving somsthing? Doss the
Attorney-Gensral not sgree that i the law rernsins ae it
appears o be at the moment & will provent the press
from carrying out one of thelr most important daties,
that of exposing mjustice? While § sequit the Attorney-
Generyd of any desive fo mit the fresdom of the prens,
will he not now agres that lagistation fs vital?

That was My Anthuer Devidson, & Labour fawysr MP,
Juegtioning the Congervative Attorney-Ueneral (who said
reform must awslt Philimors! in July, 1973, Mr Davig-
son, an admivable MP aod reformer, is now Parliament
ary Secretary. the Law Officsr’s Department, but he has
aot sweeesded in oreform even with Phillimore in b
Bands-and sven with the support of Mr Harold Wileon,
whss wrote to The Fimes July 24th, 19730 afier the Houss
of Lovds bad finally benned our articis:

Therefore, i the law is as the Loede have suthoritatively
stated, Parlament, the leglslature, has net only the right
Bt the duty to change H, That fagk must begin now,

The reports on fegal reform Sow thick and Hist but the
Lord Chanceline's office sits Inerfly on s woolsack, We.
for our part, have taken the thalidomids conlempt oage
to the Buropean Commission on Homan Rights, and
despite Cameron and despite what Mr Davideon and My
Wilson sald in cppositien, thiy Government is opposing
us gl along the line. Such b the suffoeating power of the
BUrLANCracy.

Nething has happened either on Faclks-——and nd vet
cither on Franks and Official Secrets, on whick 1, ke 2
wtrnber of ather editors, have mized views. The Franks
Heport e, of course, muore Hberal than the Oficial
Seorets Act-—only Caligula could cuide that-—but it i
oo vestrictive, Robert Care's gloss on them when he wag
Home Secrelary was more tegivivtive siill, so that we
were, undar the Heath Government, {n dunger of sesing
an ofd blunderbuss which nobody fiked using replaced
with & brand new plstol which Minlsters might be a¥ e
rrady 1o put fo an editor’s bead. Mr Koy Jenking, who is
preparing s reform, & certainly on the side of the angels
Bere, bt we have yet o see what s colleagues and the
Chvil Service do fo bl ideas. But # remaing unsatis
factory, in any gvent. that thess things chould be tackied
plsvemeal

Hr Harold Wilson some years ago suggested that thers
shoeuld be 2 package of legal reform affcting the aress.
He was then, and may still be today, concerned o offer

&

Hberalisation in return for 3 law of privacy. Mr Wikons
Case wae unirapressive in the slag hesp affale but the
gossip columnisie have coms o bis aid. For ons of (he
eurioue aud sad things aboat Britain toduy s that while 3t
i saveadingly difficult o dieover and pablish fportan
public matters, ¥ is velatively sasy to prevon private fves
vhere pruvience, not public interest, i5 ihe motive, ¥ou
may or may not gyree with the news values of the sdliore,
with half the front page of @ national recontly given ug o
the breakdown of an aotor's mardage. T don’t, What &
undeniable is that this degevnerste compstitivs Lonsen-
thon of the public's right fo baow s fuelling antmesity
among legiclators, whivh will {nfliet on us all, sud net
iy the doorsteppers. & geners! law of peivacy of the
cind the Yoeunget report thooght inadvisable.

have unti now been against a privacy by 2s an extra
seraw on (he press and | have always bovn opposed to one
which gave interdocuiory relfef By way of injunction
tecause 8f the eavly stages the ‘public interest defence
may be hard to mount. But 1 do beleve & would be
befter fo have a narvowly, soundly dravm privacy law
with other hervalisiog reforms than no reforms a8 2l Oy
perhaps the Press Councll, aller consuitstion, could
make a0 alfirmation of principls on privacy similar to s
potent afftrmation on criming! memoirs, :

f therefors Hod myself, uncharasteristiontly, in sEppoes
of by Harold Wilson, Let there be 3 package which
attempts to balance these compsting claims of privasy,
ennfidentiality, the rights of Fee spesch and pubdic
serudiny of public affairs,

The balance needs smphaticaliy to be tipped towards
Wre Gpenness in government by 8 Freedon of Informa.
tion Act of the Kind the United States had pasesd, snd
amended, in which every document is open o the public
unfess the sdminisirators can wath® the courds that it
shoudd not e, There are justiBed clalms of security. But
security alons B not the fest, as Lord Radeliffe hevs and
US Judge Gerfain have both sloquently recognissd, and
the package would not be soceptable unless the Astwas g
radicat reforming measure. ¥ 1 were, and 3 Philimare-
plus on contempt, and Fanlks-mings on Hbel could ako
be enacted, and poesibly a new approach on conBidenes,
then & pareow privesy oy and lsgal ald for Hbel
would be 3 price worth paying. We might move 2 fittle
neaver the ideal of cpenness and ohvilised tolersnce w
attributed by Pericles to Athenfan democracy. "

e

W have no Back looks or angey words for oy neighbour
i hie enjoys himself in his own way, and we abelain fom
the little acts of churlishness which, though they lesve no
weark. yet canse annoyancs o those who note them L.
Dur aws sscure equal justies for all In thelr private
dispuis and public opinion welcomes an hovnesd talent in
every branch of achievement, nat for any sectional resson
but an grounds of excellence alone

Our citizeng attend both to public and private duties,
and do not abow abaseption i thelr swan varisug affain
to interfers with their knowledge of the olty’s, We differ
from other states in regarding the roan who holds aloaf
from public e not da "quiet’ But a¢ weless: we decide o
debate, cavefully and in person, all matters of policy,
holding, nof that words and deed go 1 tagether, but that
asts are foredoomed to faflure when ondertaken ane
disoussed L
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