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From: | ] | B
Sent: 21 March 2011 12:06
To: ' BSKYB
Cc: o |
Subject: ' Channel 4 - NewsCorp/BSkyB merger
Attachments: _ Channel 4 Letter to Jeremy Hunt.pdf; Appendix 1 Letter to Ed Richards, CEQ,
' Ofcom.pdf ' ‘
Foliow Up Flag: Follow up
Flag Status: Completed

Please find attached a letter from David Abraham to the Secretary of State for Culture, Olympics,
Media and Sport setting out Channel 4’s views on the undertakings in lieu offered in relation to the
proposed acquisition of British Sky Broadcasting by News Corporation. '
, (.Jrard copy will follow in the post.

Bes;t wishes

Channel 4

Note:

Any views or opinions are solely those ofthe author and do not necessarily represent those of Channel Four Television Corporation unless specifically
stated. This email and any files transmitted are confidential and intended solely for the use of the individual or entity to which they are addressed. If youhave
' received this email in error, please notify postmaster@channel4.co.uk

Thank You.

| Channel Four Television Corporation, created by statute under English law, is at 124 Horseferry Road, L.ondon, SW1P 2TX.
4 Ventures Limited (Company No. 04106849), incorporated in England and Wales has its registered office at 124 Horseferry Road, London SW1P 2TX.
VAT no: GB 626475817
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This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless World ide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s I'T Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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STRICTLY PRIVATE AND CONFIDENTIAL
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N

- T
Rt Hon Jeremy Hunt MP &
Secretary of State for Culture, *ﬂ”’%
Olympics, Media and Sport g
House of Commaons i
London SW1A 0AA 3
21 March 2011

. Dear Secretary of State

The proposed acquisitio'n by News Cdrpafation of up to 60.9% of British Sky Broadcasting
Group Plc '

We welcome the opportunity to respond to your consultation on the undertakings in tieu offered in
relation to the proposed acquisition of British Sky Broadcasting ("BSkyB") by News Corporation
(“NewsCorp"}. \ _

As a public service broadcaster with a strong belief that a plural media {andscape in the UK should -

be preserved, Channel 4 has followed closely the debate around the proposed acquisition.
Throughout the process, we have consistently expressed the view that the proposed acquisition
would have a negative impact on media plurality, and 1 have attached our letter to Ofcom of 13
December 2010 which summarises gur CONCerns, and in particular the wider impact of the merger
on the ability of Channel & and other media operators to sustain plurality. ,

Since then, we have considered your statement, the proposed undertakings in lieu (UIL), and the
“advice from Ofcom and the OFT on the public interest and media plurality. We note that the
proposed UIL address the issues in a narrow sense—the impact on ’ghe number of people

controlling media enterprises—and in our view, the public interest concerns raised by this merger
are insufficiently addressed by the UIL, as we believe: ; \

1. the UIL are insufficient to protect media plurality in the long term;

" the UIL do not mitigate the wider “dynamic’ impact on media plurality that would be caused

2
by the acquisition; . . ‘

3. a 17 day period is insufficient to assess adequately the implications of a transaction of this
significance and magnitude; and o ) .

4. the legislative framework does not curecently allow intervention on public interest media
plurality grounds at a later date.

Far these reasons, we believe that the proposed acquisition warrants fuller consideration by the
Competition Commission, and we also urge you to provide for further opportunity for wider
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plusrality concerns to be considered by amending the public interest legislative framework.
remainder of this letter discusses each of these points further.

The UIL are insufficient to protect long terrﬁ media plurality

We note that the UIL provide for a 10 year carriage contract, and a seven year brand licensing
agreement (extendable for a further seven years) for Sky News. However, we further note that
both Ofcom and the OFT have expressed concerns that the UIL are not a solution to the long term
impact on media plurality which may arise from the proposed transaction.

For example, the OFT stated that “there is a real risk that Newco [Sky News] may not survive as
envisaged by the UIL beyond the term of the carriage agreement” and added that the Uil “do not
address the essential structural limitation identified [..J, that the UIL offered are unlikely to be
practically and financially viable over the long ferm". Notwithstanding its observation that a
"carriage agreement of a 10-year term in the context of market dynamics in this sector is long

term”, Ofcom agreed that "the proposed Ulls are not & permanent solution and that their
effectiveness may start to diminish in the run up to the end of the 10 year period”.

Having considered the terms of the proposed UIL, Channet & does not believe they can be
interpreted as "long term”, even in a rapidly evolving market While Ofcom notes that “the situation
with regard to plurality may be significantly different in 10 years’ time”, given current trends in
industry revenue and profitability, as well as the merged entity’s ability to stifte new entry, we
believe it is extremely unlikely that the position of a combined NewsCorp/BSkyB entity will be any

weaker in 10 years.

In addition, Ofcom acknowledges that its "analysis and consideration of & forward view of the
market in terms of plurality does suggest that, regardless of the transaction, plurality may face
challenges in the future”. Even with an optimistic view of developments and new entry in the
sector, we do not believe that there will be sufficient plurality in future such that the impact of this

transaction is mitigated.

The UIL do not mitiaate the “dynamic” impact on media plugality

We have atso had the opportunity to consider Ofcom's public interest report an the proposed
acquisition, and agree with Ofcom’s conclusion that there is a need for a fuller review of the issues
by the Competition Commission, as it “reasonably believes that the proposed acquisition may be
expected to operate against the public interest”. :

Ofcom looked at the public interest consideration in two ways, distinguishing the effects of the
proposed transaction as either “static”—concerning the range and aumber of persons controlling
media enterprises—and “dynamic’—issues that may arise over time, within a forward view of how
plurality may develop. _

Ofcorm's report focused primarily on "static” effects, setting out a comprehensive analysis of the
current situation and an extensive evaluation of the "static” effects of the proposed transaction on
plurality. On the basis of the “static” offects alone—ie. the immediate impact on plurality in news
supply—0Ofcom considered it "regsonable to believe that the proposed acguisition may be
expected to operate against the public interest”, '

However, 3 wide range of parties, including Channel &, alsa raised serious concerns about the
“dynamic” impact of the proposed acquisition. Many of these arquments were based on concerns
that a strong and integrated NewsCorp/BSkyB could cause direct harm to other players in the
market and hence damage their ability to sustain media plurality in the longer term.
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/hile Ofcom does look at the “dynamic” effects of the proposed transaction, it conducts only 8
prief summary analysis of these issues. Channel 4 is concerned that the concerns listed in the
report—a greater ability to cross-subsidise news operations; more cross-promotion be'tween
NewsCorp outlets including Sky; bundling together of goods and services; and a greater ability to
bid for and win wholesale news deals—have not, therefore, been considered comprehensively.
Moreover, several of the specific concerns caised by Channel 4 do not appear to have been
considered. :

In our view, Ofcom’s conclusion that the proposed acquisition merited further review by the
Competition Commission on the basis of nstatic” effects alone has had the effect of narrowing the
debate such that the UIL do not address the "dynamic” effects on plurality. It is clear from its
report that Ofcom considered "dynamic” effects to merit further evaluation, and that it expected
the Competition Commission to consider them fully as part its review. Rather than address the
wider concerns about plurality, the UIL would have the effect of limiting full consideration of the
'ssues. We continue to believe that the proposed acquisition should, therefore, be referred to the
Competition Commission for further review.

A transaction of this scale and significance requires a comprehensive review

In any case, we believe it is essential that full cansideration is given to the proposed acquisition as

it involves such a wide range of media assets. The number and variety of media businesses that
are affected by the propased acquisition include:

o The largest supplier of newspapers in the UK—37% of the UK national circulation in 2008, the
same share as the next two competitors combined. '

The largest pay-TV provider in the UK—with c.75% of the market.

The third largest provider of broadcast news in the UK by audience {second largestin relation

to broadcast hours). _ ,

One of only two suppliers of news for UK national radio.

A key and rapidly growing player in the UK broadband market.

Leading publishing house HarperCollins.

Significant internationat operations.

In our view, a transaction of this scale and significance merits 3 comprehensive review, where all
interested pasties have the opportunity to provide, in full, their views and detailed evidence. By
contrast, the statutory public interest process is truncated and provides only limitgd opportunity
to comment—in particular, organisations had oaly 14 days 0 make submissions ahgad gf
Ofcom’s report on the public interest, and only 17 days to respond to the proposed Uﬂd&ftaklggs in
lieu, Referral to the Competition Commission would therefore provide an important opportunity for
the public interest implications of the proposed acquisition to be considered in a thorough,
transparent manner,

1t is not possible to consider oublic interest media plugality issues at a later date

Finatly, we note Ofcom's conclusion that the existing legislative framework may no longer be able
to achieve Parliament's policy objective of ensuring sufficient plurality of mgdga O\{}HEIShip.'In
particular, Ofcom expressed cancermn that the current framework does nat pravide for intervention
on public interest grounds in the absence of a corporate transaction, and recommended that' the
Government consider undertaking a wider review of the statutory framework to ensure plurality in
the public interest” with a view 1o correcting this omission.

Since your speech at Oxford outlining your plans for a new Communications Bill, we have been
considering the current legislative framework and assessing where reforms and improverments

MOD300004953



For Distribution to CPs

could be made. Channel & believes that a new Communications Bilt provides an ideal opportu
to also consider the operation of the legislative provisions relating to media plurality and the
public interest, In our view, any future public interest legislation should provide for @ mechanism
to address concerns about media plurality that develop over time, ahsent any corporate
transaction.

In addition, the absence of an ex post mechanism to consider public interest concerns is a further
reason why the proposed acquisition should be subject at this stage to the full, comprehensive
scrutiny that would be afforded by referral to the Competition Commission. Given the importance
of this decision, and the fact there is no subsequent opportunity to address any plurality concerns
that may develop in the future, Channel & believes that the time should be taken now to fully
consider the issue of pluratity, . .

Conclusion

In summary, we remain concerned that the proposed acguisition of BSkyB by NewsC;rp wqu{d
have a negative impact on media plurality in the UK. Channe! & believes that the publ}c iqterest
concerns raised by this merger are of sufficient magnitude to warrant further investigation, to
enable comprehensive consideration of the short term and long term effects on media plurality.

We would be happy to provide any further information in relation to the arguments made in this
submission, if it would assist you in coming to your final decision.

Yours sincerely

David Abraham
Chief Executive
Channel 4

Enc.
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" Channel &
124 Horseferry Road
Landon
SW1P2TX

Teleghone:
Textphone:
- Channalé.com

STRICTLY PRIVATE AND CONFIDENTIAL

Ed Richards
Chief Executive
Ofcom
Riverside House
- 24 Southwark Bridge Road
London SE1 SHA

19 November 2010

Dear Ed,

¢ We welcome the uppartunitg to respond to Ofcorn's invitation to comment éh‘thg ;

anticipated acquisition of British Sky Broadcasting (‘BSkyB") by News Corporation.
("NewsCarp’). Qur comments are set out below. . . o

Qverview

- Channel &'s concerns arise from two perspeativés; Firstly, as a 'p;Jblic ‘sgr?iée: E
- -broadcaster with a strong belief that a plural media landscape in the UK should be . |
- preserved, Secondly, as a direct campetitor to BSk jB, concerned by the potenti

e NewsCorp/BSkyB combined entity to cause direct harm to Channel s business o

" model, léading to a loss of public serviceoutput. - 0

Thisw response starts by cénsidering théimplications for plurality in the wider media
landscape. The remainder focuses on the asea that we are best placed to comment
on, namely the potential for the combined entity to cause harm-to Channel 4, one of

. the key providers of public service content in the UK.

lil_ufal fhedia lahdscape" ) ._

wsCorp aleady.

controls BSkyB, and that thi&?tr_ﬁnsatﬁon__,',o;jid;have"lj_t.tle impact. Howev

' believe that the increase of NewsCorp's shareholding from its current tevel of 39%t0 _,

100% would have significant implications in practice. The removal of independent

" shareholders from BSkyB® would end BSkyB's duty to maximise independent

shareholder returns for that business, This would allow the complete integration of

the NewsCorp economic interests with, those of BSkyB, and allow the pursuitof =

. activities intended to benefit the broader combined argani ‘ ifnotinthe -
. best interests af each division ¢ emed.” .. -

bt m ek S AN d i 4 52T S 0

"1 At the date of witiig, independent shareholders in BSkyB ing

* * ' Management Company {¢.5%}, Thé Capital Groiip Coftipa
- shareholders (each with loss than 3%} = « . R N
§ V /i
fbp“\ﬁ )
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In relation to legislation {section 3(2)(d) of the Communications Act 2003 and
section 58 of the Enterprise Act 2002), this transaction raises two concerns on the
sufficiency of media plurality. The first is immediate: by increasing its stake in
BSkyB from 39% to 100%, NewsCorp would reduce the number of media enterprises
by orie. The second is indirect and longer term: in that the economic combination

- would enable NewsCorp to use its combined resource to increase its market power in
highly competitive but increasingly marginal media industries (such as the suppty of
newspapers), which could ultimately cause the withdrawal from the market of rival
players, This would lead to a further toss of plurality in the longer term.

1, Reduction in the number of media enterprises

An increase in NewsCorp's shareholding in BSkyB to 100% would reduce the number

- of media enterprises in the UK, by removing BSkyB's capacity to act independently.
Currently, each of the directors of BSkyB has 2 general duty under the Companies
Act 2006 to act in the way he or she considers, in good faith, would be most likely to
promote the success of the company for the benefit of its shareholders as a whole
and, in doing so, to have regard {amongst other matters] to the need to act fairly as
between all such shareholders. As a listed company, BSkyB is also currently obliged
to treat all shareholders equally. Further, BSkyB currently has an obligation to
ensure that certain transactions with NewsCorp are carried out on terms that are fair

- and reasonable to its shareholders as a whole and, in the case of larger transactions,
to seek the prior appraval of its independent shareholders.

Currently, therefore, the directors of BSkyB may not legally seek to favour the
interests of NewsCorp over those of its shareholders as a whole. Tf NewsCorp
becomes BSkyB's sole sharehalder, however, the directors and management of
BSkyB (all of whose positions will be under the ultimate control of NewsCarp] will
be able to direct the operations of BSkyB for NewsCarp's benefit. The same is true of

- NewsCorp, which is similarly constrained in its dealings with BSkyB, as its directars
have to act in the best interests of its shareholders, in accordance with applicable US
company law and the rutes and regulations of the securities exchanges on which its
shares are listed. If the takeover were to proceed, the interests of NewsCorp and
BSkyB would coincide and NewsCorp would be free to support and subsidise
BSkyB's business as it saw fit. In short, there will be an unambiguous reduction in
plurality.

2. Lonaer term impact on plurality

As a public service broadcaster with an interest in the preservation of a plural media
landscape, we feel it is essential that full consideration is given to the change in
circumstances were a single entity ta own and control such a wide range of UK
media assets. The nurnber and variety of media businesses that would be cantrolled
by NewsCorp if the transaction is allowed to praceed would include:

¢ The largest supplier of newspapers in. the UK—37% cf‘the Uk qational
circulation in 2009, the same share as the next two competitors combined

+ The largest pay-TV provider in the UK—with c.75% of the market

e The third largest provider of broadcast news in the UK by audience (second
largest in relation to broadcast hours)
One of anly two suppliers of news for UK national radio _ :
A key and rapidty growing player in the UK broadband macket
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e Leading publishing house HarperCollins
» Significant international operations

The combination of all of these businesses would afford Nevs':s.(;oa'p an
unprecedented span of national influence. The impact of the activities this
transaction would allow, including cross-subsidy of business divisions, unrestricted
free cross-promation, and a range of other aggressively competitive activities, could
have serious consequences for competitors to the two combining entities across a
. wide range of markets. '

The intervention by the Secretary of State therefore p'rm{ides an important
opportunity for the implications of such concentrations of media ownership for the -
wider market to be reviewed as a matter of public interest. ‘ :

Particular reduction in media plurality as a consequence of harm to Channel 4

‘We now tum to the potential for the combined entity, as 3 direct competitor to
Channel 4, to cause direct harm to Channel &'s business model and consequently its
ability to deliver its public service remit.

White we do not envisage the extent of such harm on Channel 4 to be as direct or
immediate as that which a rival newspaper group may face, we are however
concerned that the sheer scale of the new combined entity, as well as its ability to
cross-subsidise, could lead to a loss of market share and revenue for Channel 4.

"Channel 4 is a publicly-owned commercialiy-funded public service broadcaster. It is
a nat-for-profit organisation that invests all of Hs revenues in” content and the
delivery of its public service remit. Due to this unique model, any harm arising that
resulted in loss of revenue would lead to loss of public service output, and reduces
Channel &'s impact as an integral part of the UK's plural media landscape and a
central countesbalance to the BBC. For example, a reduction in revenues as a_resuit
of the acquisition would threaten the scale of Channel &4's investment In the
independent production sectar—which amounted to over £370 mitlion spent on

“around 300 different independent producers in 2009.

Channel &'s vital contribution ta the UK media ecology was recognised in the Digital
Britain report, published in June 2008, which referred to Channel &'s “key role ... in
providing a balancing mix of public service content alongside the BBC” and stated
that Channe! & “should be the open new media authority providing the _seed—co{n_for
creative innovation in the multi-media world.® This role was confirmed in the Digital
Economy Act, and Channel & believes its ability to fulfil its obligations could be

" seriously harmed if NewsCorp's acquisition of BSkyB were allowed to proceed, as set
out below.

There are five specific areas in which the combined entity's enlarged scale, span and
scope for cross-subsidisation would have potential to cause loss of revenue to
Channel 4 and consequent lass of public service delivery:

1. Advertising revenues

2Digital Britain Final Report, page 144.
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The transaction would enabte NewsCorp and BSkyB to combine their sales houses
into one and cross-subsidise one set of inventory with another. For example, Sky
_ Media (the advertising sales house of BSkyB) may be able to win campaigns at the
expense of competitars by leveraging the ability to bundle advertising within the UK
publications of NewsCorp: Our concern is that their scale and the potential for cross-
subsidisation will enable them to teke share from the market at Channel &'s
_expense. :

Furthermore, the combined eatity could share data on its customers’ behaviour
across multiple media in order to improve its ability to offer targeted advertising and

_ other data-driven innovations at scale. BSkyB's focus on this area is underlined by its
recent acquisition of a majority stake in a joint venture with Experian to provide
consumer and media insight services and CRM capabilities, and we believe the use of
data on newspaper consumption to inform 2 large-scale TV targeting campaign
wauld be a likely next move which could deliver significant market advantages. This
would reduce Channel &'s ability to compete effectively in the market for TV
advertising. Further, we believe that combination would greatly facilitate the sharing
of Sky Viewer panel data among NewsCorg companies. '

' Finally, bringing BSkyB under the control of NewsCorp would allow the combined
entity to strike global advertising deals with advestisers such as Proctor & Gamble
(Channel &'s largest advertiser in 2010). The ability to offer a discount across the
scale of a global sell would enable them to take a greater share of advertising
revenues at the expense of others. ‘

2. Cross-gromotion

' It would clearly be in the new entity’s interest to use the extensive media outlets of
NewsCorp (eg. The Times, The Sun, News of the World, The Sunday Times) to cross-
promote BSkyB's television platform, channels, broadband provision and other
services. Following Express owner Northern and Shell's acquisition of Channel Five
earlier this year, there are numerous examples of how Northern and. Shell’s print
assets including the Express and OK! Magazine now regularly feature Channel Five's
programmes and talent, and the Express TV listings (which cover 7 or 8 channels)
changed subsequent to the acquisition, removing ITV2, ITV3 and ITV4 and instead

- listing Fiver and Five USA. ' '

The cross-promotional opportunities acress the NewsCorp partiolio could also be
expected ta extend beyond obvious endorsements of the tupe indicated above, to
include, for example, the replacement of newspaper DVD cover mounts with a code
to watch Sky Mavies for free; or the bundling of subscription services (eg subscribe
to The Times club and get free Sky Sports for a month, get free access to The Times
or The Sun online if you jain Sky Broadband, or get a print subscription to News of
“the World free with any Sky HD package etc). Equally, the UK publications of
NewsCorp could also be used far more extensively to market against established
and emerging TV or broadband platforms which might be seen by MewsCorp as
actual or potential competitors to BSkyB businesses, such as Virgin Media, BT
Vision, TalkTalk or YouView (see section 5 below). ‘

The sheer scale of the combined operations of the two businesses, coupled with the
high levels of control of highly valued content (including but not limited to sports

-and mavie rights, both of which have attracted ongoing competition concerns),
suggests that such combined camgaigns could have significant impact. -
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This potential benefit to News Corp and BSkyB might also be expected to be

intensified by the likely exclusion of Channel 4, or any other media player, from any

such cross-promotional opportunities — even on commerciat terms — with either
- News Corp ar BSkyB separately, thus decreasing our ability to promote our own
- business by, for example, assaciation with The Times.

The effect of this scale of cross-promation, on top of Sky's existing marketing budget
(£1.118bn for the 12 months to June 2010, and thus significantly .in excess of
Channel 4's total revenue) would present a real challenge to Channel 4's ability to
compete for audience share, making it harder for our public service content to reach a
wide and diverse audience, in line with our remit.

3. Talent and rights acquisitions

Qur cancern aver the ability of the combined entity to access and use the extensive
mediz outlets of NewsCorp to promote its television business extends to its
potential impact on Channel &'s ability to access top talent and acquire key
programming rights. Key talent are crtical to building Channel &'s appeal and its
ability to deliver strong public service output to audiences.

In securing key talent and rights, we often include additional commitments for
Channel 4 to promote and build the talent and programme. These may include: use
of Chennel & promotional airtime; external marketing spend; and providing
innovative creative treatment. These provide incremental sources of value to talent
and independent producers in addition to the value of the commission itself.

The transaction would enable Sky to access promotionat inventaty and cpm—mercial
support from across NewsCorp's media assets on terms not readily availsble on a
_commercial arms length basis, enhancing their appeal to key tatent and programme
brands. -

4. US programme acquisitions

Channel & currently hids for and acquires programme rights from Fox Studios in the
US, which is wholly owned by the NewsCorp group. Fox Studios is by far the largest
supplier of US content to Channel 4, making up £61m of spend in 2009 and 44% of
our totat expenditure with the US studios. Acquired rights include The Simpsons and
'Glee, two of Channels &'s most popular shows, as well as numerous feature films -
such as The Devil Wears Prada. Curently, the economic interest of Fox to maximise
its returns from the sale of these rights incentivises it to go through @ market rate
bidding process and award the UK rights to the highest bidder.

If this transaction were to proceed, we expect that licensing decisions would be
rmade at a group level taking into account the benefit of playing those rights out on’
Sky. The ability to cross-subsidise means that Sky could pay below market rates for
“such rights meaning that bidders such as Channel & could get locked out of a
valuable and desired source of content supply. -

This would have a negative impact on Channel &'s ability to invest in UK content.
Channel 4's model ensures that profits generated from commaercially valuable-
“content such as US acquisitions are used to fund public service programming thgst
does not command large audiences and high advertising revenues. Any reduction in
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. Channel 4's ability to acquire US programming at fair prices risks revenue loss and a
decline in our programming budget. )

5. YouView

Channel 4 is a 1/7"" shareholder in the new connected TV platform YouView, set to

launch in 2011, YouView is a criticat evolution in the UK's television landg,cape,

allowing viewers to benefit from the very latest technology and services, but without
- having to pay an ongoing subscription fee. '

A NewsCorp/BSkyB transaction would wholly align the commercial interests of
newspaper and television businesses and allow the entity, for example, to bundle
newspaper subscription services with TV and/or broadband packages to create a
compelling consumer proposition. The exclusive ability to use est_abhs_hed mass
market assets from one part of the business in order to protect operations in another
would make it harder for new entrants such as YouView, not only to acquire
. customers but also to retain them. Further, as stated in section 2 above, the
combined group would be able to use crass-promation to market BSkyB's satellite
television platform against new platforms such as YouView.

Conclusion

In summary, we are concerned that the econornic integration and scale of the new
combined entity could cause serious harm to the Channel 4 business madel. The
likety loss of revenue would in turn lead to loss of public service output, reducing
‘ Channel &'s impact as an integral part of the UK's plural media landscape and a
central counterbalance to the BBC. ‘

Whilst we have focused on the impact of the proposed transaction on Channel 4, we
believe the tmplications for media plurality in the UK more generally 9o much
further, given the combined entity's market strength across a variety of media, and
need to be addressed.

We would be very happy to provide any further information or explanation with
regard to the points we have made above. ~ :

Yours sincerely

" David Abraham

- Chief Executive

Channel 4

Cc Ofcom
Channel 4
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C75A

From: OLDFIELD PAUL
Sent: 23 March 2011 18:04

To: , \
Subject: - RE: List of attendees from |

L

:hd | have been struggling to get through to you today on the phone. Could you confirm tomorrow morning
receipt of these emails. ‘

| think we are clear that Webber Shandwick should not attend the meeting ~ ie it is the media groups and their
lawyers, but not their PR representatives. I’'m happy to tell them that but didn’t want to cut across anything you are

already doing....
Thanks

(" ,Ul.

\

From:\ \

Sent: 23 March 2011 15:27
To: \

Cc: OLDFIELD PAUL

Subject: List of attendees from

This list was sent over from Weber Shandwick today.

Thanks,

| Diary Secretary to Rt Hon Jeremy Hunt MP | Seéretary of State for Culture, Media, Olympics & Sport |
.epartment for Culture, Media & Sport | 2-4 Cockspur Street, tondon, SW1Y 5DH| ‘ .

From: \
Sent: 23 March 2011 15:17

To:\ ‘ ~ : ‘ ' '
Subject: Re: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Hello S

The current line-up is:

Trinity Mirror

Guardian Media Group
Telegraph Media Group
Associated News and Media
Slaughter and May
Weber Shandwick

Weber Shandwick
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Apologies from BT plc who is in the US.

Any emergencies, just email me.

Best wishes

\

Sontr Vam‘e:aav—wmﬂvrrumﬂ—‘

Sent: V ; ; :

To:| \

Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

]

understand you’re out of the office at an event today. | am seeking confirmation that the clients you represent wil’
- de attending the meeting with the Secretary of State, Jeremy Hunt at 15:45 tomotrow.

To make the necessary arrangements, | require a list of your attendees by close of play today.

Kind regards,

| Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |

Department for Culture, Media & Sport |2-4 Cockspur Street, London, SW1Y SDH ‘

From:|

Sent: 22 March 2011 15:50

Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Dear

Thank you - | will check with the parties and come back to you.

Regards

From: \ ‘
Sent: 22 March 2011 14:49

To
Ccie ;
Subject: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Dear [
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I would like to schedule a meeting between the Secretary of State, Jeremy Hunt, and individuals represented by
Weber Shandwick, to discuss their representations in relation to the Secretary of State’s recent decision on the
proposed News Corp acquisition of BSkyB.

The Secretary of State is available from 15:45‘ until 16:45 on Thursday 24 March at the Department for Culture,
Media & Sport, 2-4 Cockspur Street, London, SW1y 5DH.

will act as your point of contact and can be contacted on

In the meantime, if | can be of assistance, please call me on the number below.
Kind regards, R

| Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |
Department for Culture, Media & Sport |2-4 Cockspur Street, London, SW1Y 5DH| ] ‘

**************************************%*************************************

( iis email and its contents are the property of the Department for Culture, Media and Sport.

‘If you are not the intended recipient of this message, please delete 1t.

All DCMS e-mail is recorded and stored for a minimum of 6 months

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service
supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free. ‘
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

CMGRP UK Limitad | Registered office: Ground Floor, 84 Eccleston Square, London SW1V 1PX, England | Registered number: 2442501

This message contains information which may be confidential and privileged. Unless you are the intended recipient {or authorized {o receive
this message for the intended recipient), you may not use, copy, disseminate or disclose to anyone the message or any information contained
in the message. If you have received the message in error, please advise the sender by reply 8-mail, and delete the message.

Thank you very much. »

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
. umber 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. :
' ‘Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
****************************************************************************
This email and its contents are the property of the Department for Culture, Media and Sport.
If you are not the intended recipient of this message, please delete it. '
All DCMS e-mail is recorded and stored for a minimum of 6 months
‘The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service
supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free.
‘Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
‘Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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From:- OLDFIELD PAUL

Sent: ' 24 March 2011 09:22

To: ’

Cc: - &l \

Subject: RE: List of attendees from| |

Thanks for sending over this list.

We don’t feel itis apprbpriate for you and your colleague from Weber Shandwick to join the meeting this afternoon.
S0S is of course happy to meet with the media groups below and their legal representatives. He would like to
conduct the meeting direct, and in confidence with them.

we’ll look forward to seeing this afternoon.

(  jards
Paul.
Paul Oldfield ,

Principal Private Secretary to the Secretary of State
Department for Culture, Media and Sport

{ |

FromJ ' ‘

Sent: 23 March 2011 15:17

To: | _

Subject: Re: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

/HeIID

\
The current line-up is:

—[\‘i:nity Mirror
Guardian Media Group |

relegraph Media Group
- Associated News and Media

Ewﬁlaughter and May
eber Shandwick

Weber Shandwick

Apologies fron:BT plc who is in the US.

Any emergencies, just email me.

Best wishes
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From: | ' |

Sen‘t: Wednesday, March 23, 2011 09:56 AM ’

To: \ :

Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

]

I understand you're out of the office at an event today. | am seeking confirmation that the clients you represent will
be attending the meeting with the Secretary of State, Jeremy Hunt at 15:45 tomorrow.

To make the necessary arrangements, | require a list of your attendees by close of play today.

Kind regards,

Diary Secretary to Rt Hon Jeremy Hunt MP | S-ecretary of State for Culture, Media, Olympics & Sport |

N .:;"partment for Culture, Media & Sport |2-4 Cockspur Street, London, SW1Y SDH{

From: ‘
Sent- 22 March 2011 15:50

To:
Cc: ‘
Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Dear

Thank you — | will check with the parties and come back to you.

Regards

L]

A

From
Sent: 22 March 2011 14:49
To:
Cc:| I ' .

Subject: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Dear

I would like to schedule a meeting between the Secretary of State, Jeremy Hunt, and individuals represented by
Weber Shandwick, to discuss their representations in relation to the Secretary of State’s recent decision on the
proposed News Corp acquisition of BSkyB.

~ The Secretary of State is available from 15:45 until 16:45 on Thursday 24 March at the Department for Culture,
Media & Sport, 2-4 Cockspur Street, London, SW1y 5DH.

the Head of Digital TV Team will act as your point of contact and can be contacted on

i |

In the meantime, if | can be of assistance, please call me on the number below.
2
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Kind régards,

Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |

Department for Culture, Media & Sport {2-4 Cockspur Street, London, SW1Y 5DH I‘ ‘

This email and its contents are the property of the Department for Culture, Media and Sport.

If you are not the intended recipient of this message, please delete it.

All DCMS e-mail is recorded and stored for a minimum of 6 months

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service
supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free. '

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

CMGRP UK Limited | Registered office; Ground Floor, 84 Eccleston Square, { ondon SW1V 1PX, England | Registered number: 2442501

This message contains information which may be confidential and privileged. Unless you are the intended recipient (or authorized to receive
{ message for the intended recipient), you may not use, copy, disseminate or disclose to anyone the message or any information contained
s e message. If you have received the message in error, please advise the sender by reply e-mall, and delete the message.

Thank you very much.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
This email and its contents are the property of the Department for Culture, Media and Sport.

If you are not the intended recipient of this message, please delete it. “

All DCMS e-mail is recorded and stored for a minimum of 6 months E

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service -
supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

" 1is email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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From: OLDFIELD PAUL

Sent: 24 March 2011 09:35

To: ZEFF JON; \
Cc: ﬂ ‘
Subject: This afternoon

To confirm that the attendees from the Slaughter and May represented group for this afternoon will be

rrinity Mirror

Guardian Media Group
Telegraph Media Group -
Associated News and Media
Slaughter and May

I've told Weber Shandwick that we don’t expect them to turn up.

S Jon-as perrevious email — it would be really helpful if you could come to the pre-brief with a
summary/ list of issues which we think the group will raise for Jeremy to think through. He’s clear he’s in listening
mode but I think he’ll want to think about lines of attack beforehand. "

| Ihave we confirmed Daniel’s attendance yet? If he could join us for the pre-brief as well that’d be helpful. |
think we’ve then got OFT and OFCOM joining us for the meeting itself....

in terms of DCMS attendees I'm expectinDJon, SAdam and Sue, me vould Jonathan want to
join? — apols if | haven’t invited before.... : '

Paui Olidfield
Principal Private Secretary to the Secretary of State
Department for Culture, Media and Sport
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[
;
From: OLDFIELD PAUL
Sent: 24 March 2011 13:15
To:
Cc: ‘ ]
Subject: } RE: List of attendees from[ |

]

Thanks for the email. Your role as co-ordinators is understood. We would still like to go ahead this afternoon just
with your clients, and their legal representatives. That is consistent with the approach we have taken throughout
the process in our dealings with all interested parties. S

Paul.

From: i
Sent: 24 March 2011 12:20

(_ : OLDFIELD PAUL |

Cc:| \

Subject: RE: List of attendeesfrom |

Hello Paul

Perhaps there is a misunderstanding about our role. There is nothing in Weber Shandwick’s presence that would
make the meeting indirect or non-confidential (if that is the basis of the discussion). We would not normally speak in
such a setting and we routinely conduct meetings in confidence. Our role is one of co-ordination and reporting for
the alliance.

if, notwithstanding this clarification about our role, it is still felt not appropriate that we attend, then we are, of
course, quite happy to accede to that request - on the understanding that you have placed an equivalent stricture

on the public affairs advisers to News Corporation and BSkyB plc.

Best wishes

Fox Court

14 Gray's inn Road
London

WC1X 8WS

Weber Shandwick
Advocacy starts here.

Global Agency of the Year, The Holmes Report, 2009, 2010
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International Consultancy of the Year, PRCA Awards, 2009, 2010
Public Relations Agency of the Year in Europe, International Business Awards 2010
PR Lion Winner, Cannes Lions Interational Advertising Festival, 2009, 2010

Please consider the environment before printing this email. ;‘ﬁ

Follow me on twitter

From: OLDFIELD PAUL [mailtd
Sent: 24 March 2011 09:22

P :

Subject: RE: List of attendees from

Thanks for sending over this list.

(‘w'}e don’t feel it is appropriate for you and your colleague from Weber Shandwick to join the meeting this afternoon.
SoS is of course happy to meet with the media groups below and their legal representatives. He would like to

'
\

conduct the meeting direct, and in confidence with them.

we'll look forward to seeing

Regards
Paul.
Paul Oldfield

Principal Private Secretary {o the Secretary of State
Department for Culture, Media and Sport

}his afternoon.

From: |
Sent: 23 March 2011 15:17

To: |

Subject: Re: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

o |

The current line-up is:

inity Mirror

Guardian Media Group
elegraph Media Group
Associated News and Media
Slaughter and May
Weber Shandwick

Weber Shandwick

Apologies fron 3T plc who is in the US.
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Any emergencies, just email me.

Best wishes

From| |

Sent: Wednesday, March 23, 2011 09:56 AM ‘

To: |

Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

I understand you're out of the office at an event today. | am seeking confirmation that the clients you represent will
be attending the meeting with the Secretary of State, leremy Hunt at 15:45 tomorrow.

To make the necessary arrangements, | require a list of your attendees by close of play today.
() : )
Kind regards,

Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |

Department for Culture, Media & Sport | 2-4 Cockspur Street, London, SW1Y 5DH [‘

From:‘ ‘
Sent: 22 March 2011 15:50

To
Cc :
Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Deal |

- iank you — | will check with the parties and come back to you.

Regards

]

From: ﬂ _ \
Sent: 22 March 2011 14:49

To: ‘

Cct | | ' .
Subject: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

peat

| would like to schedule a meeting between the Secretary of State, Jeremy Hunt, and individuals represented by
Weber Shandwick, to discuss their representations in refation to the Secretary of State’s recent decision on the
proposed News Corp acquisition of BSkyB.
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The Secretary of State is available from 15:45 until 16:45 on Thursday 24 March at the Department for Culture,
Media & Sport, 2-4 Cockspur Street, London, SW1y 5DH.

, ’—N Mill act as your point of contact and can be contacted on
| | :

in the meantime, if | can be of assistance, please call me on the number below.

Kind regards,

Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture Media, Olympics & Sport |
Department for Culture, Media & Sport | 2-4 Cockspur Street, London, SW1Y 5DH '

****************************************************************************

This email and its contents are the property of the Department for Culture, Media and Sport.
If you are not the intended recipient of this message, please delete it.
All DCMS e-mail is recorded and stored for a minimum of 6 months

(e original of this email was scanned for viruses by the Government Secure Intranet virus scanning service
supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free. o
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

CMGRP UK Limited | Registered office: Ground Floor, 84 Eccleston Square, London SW1V 1PX, England | Registered number: 2442501

This message contains information which may be confidential and privileged. Uniess you are the intended recipient {or authorized to receive
this message for the intended recipient), you may not use, copy, disseminate or disclose to anyone the message of any information contained
in the message. If you have received the message in error, please advise the sender by reply e-mail, and delete the message.

Thank you very much.

This email was received from the INTERNET and scarmed by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
****************************************************************************

This email and its contents are the property of the Department for Culture, Media and Sport.

If you are not the intended recipient of this message, please delete it.

All DCMS e-mail is recorded and stored for a minimum of 6 months :

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service
supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free. "

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus

service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. -

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

****************************************************************************

This email and its contents are the property of the Department for Culture, Media and Sport.

If you are not the intended recipient of this message, please delete it.

All DCMS e-mail is recorded and stored for a minimum of 6 months

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service

supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number

2009/09/0052.) On leaving the GSi this emnail was certified virus free.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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From: OLDFIELD PAUL

Sent: 24 March 2011 13:26

To: | |SMITH, Adam; BEEBY, Sue; ZEFF JON;[ |
S

Subject: RE: List of attendees from:

Done. I've told them, in firm but polite terms, they’re not welcome this afternoon.

From: MARTIN LINDA
Sent: 24 March 2011 13:22 ' .

To: | SMITH, Adam; OLDFIELD PAUL; BEEBY, Sue; ZEFF JON; | |
Subject: RE: List of attendees from "

Actually, | think it's inappropriate. They are not a party to the action, th.ey are lobbyists.

(m:| |
. Sent: 24 March 2011 12:50

To: ﬁMIII:LAsiam%DFIELD PAUL; BEEBY, Sue; ZEFF JON;\
Cc:

Subject: RE: List of attendees from

| can’t see any harm in including them and refusing would seem to cause a bit of unnecessary
friction. That said, though | don't feel strongly (and | should declare an interest as | know Jon).

]

From: SMITH, Adam

Sent: 24 March 2011 12:40
To: OLDFIELD PAUL; BEEBY, Sue; ZEFF JON
Cc: | | MARTIN LINDA
Subject: RE: List of attendees from

Vo public affairs advisors from News Corp were in any of our meetings with them. It was News employees plus
.swyers wasn’t it? So | still feel they shouldn’t be there. -

From: OLDFIELD PAUL

Sent: 24 March 2011 12:39 ,

To: BEEBY, Sue; ZEFT JON; SMITH, Adam; |
Cc: | |
Subject: FW: List of attendees fro

Views pls....

From: \
Sent: 24 March 2011 12:20
To: OLDFIELD PAUL

Cc: ¢
Subject: RE: List of attendees from

Hello Paul
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Perhaps there is a misunderstanding about our role. There is nothing in Weber Shandwick’s presence that would
make the meeting indirect or non-confidential (if that is the basis of the discussion). We would not normally speak in
such a setting and we routinely conduct meetings in confidence. Our role is one of co-ordination and reporting for
the alliance. " *

If, notwithstanding this clarification about our role, it is still felt not appropriate that we attend, then we are, of
course, quite happy to accede to that request - on the understanding that you have placed an equivalent stricture

on the public affairs advisers to News Corporation and BSkyB plc.

Best wishes

Fox Court

14 Gray's inn Road
( ndon ‘
“wWCIX BWS

Weber Shandwick
Advocacy starts here.

Global Agency of the Year, The Holmes Report, 2009, 2010

intemational Consultancy of the Year, PRCA Awards, 2009, 2010

Public Relations Agency of the Year in Europe, International Business Awards 2010
PR Lion Winner, Cannes Lions International Advertising Festival, 2009, 2010

Please consider the environment before printing this smaif. ﬁ

P
8 T ;
R

Alow meon twitter

From: OLDFIELD PAUL [|

Sent:

Ser _M_Mamhlmj_ﬂfi_ﬂ—‘
Cc:
Subject: RE: List of attendees from‘

Thanks for sending over this list.

We don’t feel it is appropriate for you and your colleague from Weber Shandwick to join the meeting this afternoon.
SoS is of course happy to meet with the media groups below and their legal representatives. He would like to
conduct the meeting direct, and in confidence with them.

we'll look forward to seeing his afternoon.
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Regards
Paul.
Paul Oldfieid

Principal Private Secretary to the Secretary of State
Department for Culture, Media and Sport

FromJ ‘
Sent: 22 March 2011 15:17

To:
Subject; Re: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Hellg

The current line-up is:

rinity Mirror

Guardian Media Group
legraph Media Group
Associated News and Media
Slaughter and May

- Weber Shandwick

Weber Shandwick

Apologies from\—[BT plc who is in the US.

Any emergencies, just email me.

Best wishes

L]

From: | |

SeTt: Wednesday, March 23, 2011 09:56 AM

To; \

Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

| understand you're out of the office at an event today. { am seeking confirmation that the clients you represent will
be attending the meeting with the Secretary of State, Jeremy Hunt at 15:45 tomorrow.

To make the necessary arrangements, | require a list of your attendees by close of play today.

Kind regards,
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Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |

Department for Culture, Media & Sport |2-4 Cockspur Street, London, SW1Y soH{( ]

From: \ " *
Sent: 22 March 2011 15:50

T01
Subject: RE: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

Dea

Thank you - | will check with the parties and come back to you.

Regards

[

(

rom: | : : L3

“Sent: 22 March 2011 14:49 |

To:‘
Cc] I
Subject: Meeting with the Secretary of State for Culture, Media, Olympics and Sport

vear

i would like to schedule a meeting between the Secretary of State, Jeremy Hunt, and individuals represented by
Weber Shandwick, to discuss their representations in relation to the Secretary of State’s recent decision on the
proposed News Corp acquisition of BSkyB. ’ .

The Secretary of State is available from 15:45 until 16:45 on Thursday 24 March at the Department for Culture,
Media & Sport, 2-4 Cockspur Street, London, SW1y 5DH. :

: will act as your point of contact and can be contacted on

In the meantime, if | can be of assistance, please call me on the number below.

2

Kind regards,

Diary Secretary to Rt Hon Jeremy Hunt MP | Secretary of State for Culture, Media, Olympics & Sport |

Department for Culture, Media & Sport |2-4 Cockspur Street, London, SW1Y 5Dt

****************************************************************************

This email and its contents are the property of the Department for Culture, Media and Sport.

If you are not the intended recipient of this message, please delete it.

All DCMS e-mail is recorded and stored for a minimum of 6 months ,

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning service

“supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate Number

2009/09/0052.) On leaving the GSi this email was certified virus free. _
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes..
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fwT
Note of a Meeting with Media Organisations re News Corp Bid for BSkyB — 24 March 2011

Attendees

DCMS

1. Secretary of State (SoS), Paul Oldfield (Private Secretary), Sue Beeby (Special Advisor), Adam
Smith (Special Advisor), Jon Zeff (Directors Media),DMedia Team)‘
- (Legal), Daniel Beard (Counsel), .

Others

2.1 [orcom), (OFT), (OFT |
(Slaughter and May Trinity Mirror), ﬂ—ﬁGuardian Media Group)J

elegraph Media Group),ﬂ P\ssociated News and Media).

Points Discussed

3. The Secretary of State met with Slaughter and May and a selection of the media
organisations they represent, as part of the consultation process following the SoS’ decision
not to refer the proposed News Corp acquisition of BSkyB to the Competition Commission.

4. The media organisations and their lawyers made the following points in discussion:

~i. = The importance of a diverse strong media industry and the dangers of reduced
diversity in the market place: Fundamentally the group of companies represented at
the meeting did not believe that the proposed News Corp. takeover deal for BSkyB —
including the UlLs — would preserve the independence of Sky News.

ii. - AsSky News was beholden to BSkyB for revenue, distribution, advertising and cross
promotion, Sky News would heavily fall under the influence of News Corp —whose
shareholding in BSkyB would increase from 39% to 100% under the proposed deal.

iii. Experience from other (newspaper) takeovers by News Corp. suggested that
behavioural remedies had not preserved editorial independence for those
publications. _ ' ‘

iv.  Whether Sky would continue to cross-promote Sky News as heavily once it was spun
off.

v.  The solution was not clear cut so the merger should therefore be referred to the
Competition Commission. '

vi.  Consistent with OFT/Competition Commission procedures, the proposed sotution
should be in place indefinitely until circumstances require a change, rather than it
being in place only for 10 years, after which point it is reviewed. The media
organisations also argued that in acting this way the SoS had put risk on the public,
rather than the parties to the agreement.

5. In responding to these concerns the SoS made the following points in discussion:

i. SoS stressed that his decision was not, and could not be based on market power,
and that his decision was based on media plurality in relation to this specific
transaction. He explained that he took some elements of competition law best
practice in reaching his decision — ie taking advice of experts and publishing that
advice, but this was not a decision made under competition law.

ii. ' SoS said that the UILS were offered by News Corp to protect media plurality, and
that OFCOM had confirmed that they met its.concerns. They did in his view make
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Sky News more independent and less subject to influence from News Corp.

Enshrining that Sky News was subject to the principle of editorial independence and

integrity, as well as the Broadcasting Code in the Mem & Arts was also an important
step in ensuring the viability of Sky News as an independent news provider. SoS said
that both the proposed carriage agreement and brand agreement would provide
protection and certainty of funding and exposure for Sky News. SoS also said that
the proposed corporate governance changes (including independent Directors etc)
were legally binding, and were structural rather than behavioural remedies.

SoS said that, if News Corp wanted to reacquire Sky news after 10 years, this could
trigger a further media plurality public interest test.

SoS also made clear he could only consider the UILs that News Corp. presented,
rather than suggesting different remedies or solutions. OFCOM made clear that they
did not believe that the UlLs would be effective in perpetuity — given rapidly
changing media landscape and therefore 10 years was sufficient to meet concerns
over plurality. '
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From: ' | , E
Sent: 24 March 2011 1256
To: OLDFIELD PAUL; ZEFF JON;| |
Ca: ] |
Subject: RE: This afterneon - :
Attachments: ’ | |1103 24 - S0S meeting with S&M.docx

Importance: ~ High

-

Dear all,

Please find a summary of the opponents’ points in advance of this gﬁernoon’s meeting. Letme
know if you have any comments. (I have to go to " petirement lunch but will be back
-at my desk by 2pm.) ' |

— i
pcMs '
2-4 Cockspur Street _ : ,

London SW1Y 5DH : S ’ i

1

i OLDFIELD

) PAUL
+h 2011 09

AUL
11 09:35

P;

§  ject: Tnis aftetrioon

T ;- confirm that the atténdees from the Slaughter and May represented group for this afternoon wm‘be
Trinity Mirror -~

Guardian Media Group

Telegraph Media Group

Associated News and Media

Staughter and May

Pve tald Weber Shandwick that we don’t expect thefh to turn up.

. Jon —as per Sprevm’us email - it would be really helpful if you could come 1o the pre-brief with a
summary/ list of issues which we think the group will raise for feremy to think through. He's clear he's in listening
mode but | think he’tf want to think about lines of attack beforehand.

have we confirmed Daniél’s attendarice yet? If he could iéir} us for the pre-brief as wett that'd be hefpful. |
think we've then got OFT and OFCOM joining us for the meeting itself....
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It

r‘"“'s

in terms of DCMS attendees Fm expectmé Jon, mAdam and Sue, meljwoufd Jonathan wan‘e t
join?- apo!s if | haveti't invited before.... . . e

i

Paul Oldfield
Principal Private Secretary to the Secretary of State
Department for Culture, Media and Sport
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SUMMARY OF MAIN POINTS RAISED BY SLAUG-H'_I'ER & MAY

(Sections in italic refer to more detailed points which could be included in a revised
sef of UILs)

Pfopbsed UIL will remove Sky News’ Independence

(A) Revenue Dependence

About 85% of Sky News’ revenues will come from News Corporation, and this

. dependence will increase over time.

A divestment r‘efnedy is urjﬁigel_;y to be effective where the divestment businéss hé\s
an ongoing s.upp:ly relationship with the merged entity because “there willbe a
multitude of means through which the merged entity could influence the divestment

business”.

Wrong to assume that an interest in the success of Sky News acts as a safeguard

against editorial influence.

+ Even a threaf by News Corp to use its finaficial and cominercial leverage

| ‘could change Sky News policy without necessarily endangering the success
or ongoing operation of Sky News. ' L

. The benefits of mﬂuencmg editorial policy (e.g. mcreased exposure fa ftr News
Corporatlon newspapers) could outwetgh any cests involved in dtsmphmng
,Sky News. '

it is therefore “highly irregutar” for the Secretary of State to accept such a UIL.

Lack of clarity over definition of “material breach”

(B) Distribution Dependence
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Sky News will rely hieavily on the BSkyB network for almost all of its TV disfribution .
activities. The ability to “degrade or reduce distribution of Sky News” gives News

- Corp:
o the ability to reduce directly Sky News’ capacity to reach an audience and
- therefore contribute to news plurality; o

» leverage which could be used to influence Sky News’ edttonal pohcy

C) Dependénee on .nggtragti.!%en:awal

Contmued viability wilt depend upon winning a renewal of the News Corporation
carriage agreement. Maintaining the approval of News Cerpora"tton must be the
directors’ first priority, since refiewal of the carriage agreement will be éssential to

the contmued v1ab1[tty ef the cempany

~ Staff will be aware. that choosing to adapt an editorial policy disapproved by News
Cotporation would run counter to the ci’ear mcentwes of those responsxble for hiring,

firing and prqmottgn,s wtfhm Sky News‘

¢ “Were another News of the World phone—hac;kmg scanda{ to anse before or
du ”ng thie re—negettaﬁons of thie camage ag:eement s if reaﬁshc fo expect

" tha, Sky News wiotld rig@rousiy tnvestlgate and rep@rt oh aﬁy such tﬂegal
ies withini News Corporation?

Governance Provisions do not Address ﬂepéndenee
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Any mdependent director wull have a commermal incentive (and legal obligation) to
promote the success of Sky News Taking a stand against News Corp would be

contrary to other incentives’ and duties.

Behavioural obligations are entirely ineffective in ensuring editorial independence.
Since editorial independence is difficult to define it is very difficult to identify : and

prove clear breaches of the principle.

Were News Corporatlon fo attempt to influence the editorial independence of SKy
News, there is no expl_:crt right of redress provided fqr in the UIL in ofder fo address

such concems.

i

" Only one of the independent directors will be required to have editorial or senior

joumalistic experience.
News Corporation’s shareholding should in fact be redu,c,e'dv ,

News Corporation will hold increased influence over Sky News post-
Takeover (eg carrlage agreements). Any remedy envisaged by the UIL should
reduce News Corpora’aon s shareholding in Sky News pos’t—Takeover

No Lasting Remedy

OFCOM has not endorsed SoS’s view that a 10 year contract is an appropriate

lasting remedy. OFCOM is not sure whether or not it will be necessary to have an
independent Sky News in 10 years. The uncertainty should be bome by the merging
parties, not the public who would beé affected by a reduction in plurality. If market
conditions change, then the merged entity. has the optton to apply to the OFT for the

obligations to be refeased or modified.

The Secretary of State’s “only answer for the longer term is to hope something might

happen which causes the concerns to disappear.”
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“It is not clear why the Secrétary of State considers (contrary to standard UK msrger
 control policy) that the general public rather than News Corporation should bear the
risk of uncertainty over the future outiook. This approach is r‘_;o‘t only at odds with -
standard UK merger control policy, but is aiso irrational and shows insufficient regard.

for the serioushass of the issues at stake.”

Insufficient C'-onsual'tafi"on

The key terms of camage agreement are essential to the assessment of the UIL,
including details of the financial commitments agreed betwéen the parties. Th&rd
parties will be given no opportunity to comment.

Reacquisition =

The UIL does rot appear to prevent the acquisition of shares in Sky News by Rupert
Murdoch (or other members of his family) acting it a personal capacity. '
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29 March 2011
Rt Hon Jeremy Hunt MP
Department of Culture Media & Sport
2-4 Cockspur Street
London
SW1Y 5DH
Dear Mr Hunt

News Corporation/BSkyB
Thank you for meeting us on Thursday.

, We are however no closer to seeing how you could sensibly claim that that Sky News would
( have "more independence from News Corporation than it currently has". ’

Our earlier submission to you sets out our thoughts in greater detail, but we did want to have
one last go at highlighting the key flaws in the remedy you envisage.

The proposed merger would have profouhd implications for our businesses but also for plurality

(which is what we are concerned with here). This is about the UK media landscape over the
long term. You will understand therefore our need to make sure we leave no stone unturned in
seeking to preserve the current position.

Remedy makes Sky News more dependent on News Corporation

Currently, Sky News is part of BSkyB and as such part of a _!a,rge'ar_\d_.ﬂhqgely §ggc;__e_»ssfgﬁlfvm
business which enjoys income from a wide range of third party customers. While News
Coforation 6 a major starerdlder i BSKyB; BSKYE 1 not dependent upon it for fts revenues.’

In contrast, under the remedy you are proposing, Sky News would be a separate entity reliant
on a subsidy from News Corporation (now 100% owner of BSkyB) for its survival. Moreover,
News Corporation would be given the ability to decide whether or not to continue the subsidy
after 10 years (through the carriage agreement renewal decision).

Such an arrangement must by its very nature undermine the ability of Sky News to make a
contribution to media plurality independent of its new paymaster News Corporation.

Furthermore, we are concerned that no proper thought seems to have been given to the
commercial realities that will face the “stand-alone” Sky News. We suspect that this is a direct

1 You shouid also be aware that the CC has found (in the context of BSkyB/TV) that News Corporation currently has no
ability to influence the news agenda of Sky News. ) -
r Sly Baile,
Chigf Exacuitive
. . Trinity Mirror plc
One Canada Square, Canary Whaf, London E14 SAF
T: 020 7293 220«
F: 020 7293 322

www.trinitymirror.cor
Registered Office: One Canada Square, Ganary Wharf, London E14 5AP Registered No. 82548 England & Wale
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result of your refusal to allow any input into the shaping of the UIL from third party commercial
practitioners. ‘ B

For instance, it is quite clear that much of the Sky News audience is as a direct result of the very
heavy promotion of its programmmg on other BSkyB channels Clearly those channels would
rm%ch promottonal fime unless BSkyB's current n managers believed it was needed
by Sky News. What will happen under the new arrangement? Will Sky News be charged * rate
card” for the time as paid for advertising? If so, will it be able to afford the bill? If the time is fo be
given free or at a discouint, Sky News becomes further beholden to BSkyB and, trefefore News

e i i A A T

Corporatxon “And, ¥ Sky News doesn’t get the promotlon it won’t get the wewers and wm

become even less viabie.’

Sky News will also be dependent on News Corporation to sell its advertising airtime. Moreover,
its ratings are too few for its airtime to be sold on a stand alone bagis. It will only attract
adverising s parcor a "p’éckage Sale” - presumably w;th other BSkyB channels.

Yet again, Sky News will be further intertwined with News Corporation.
Not a viable company

You have made much play in your public statements about the fact that the Newco 'wﬁl have
freely and pubiicly tradable shares We doubt that this will prove to be the reahty

Apart from the lingering doubt as to whether the Newco would even be capable of being iisted,
* we question which serious investor wouid wish to hold the shares. Newco would have a life
which could be extinguished after 10 years by News Corporation and during that period its
health and well being would be wholly dependent on News Corporation. It would have no real
prospect of raising capital or of investing in its future. We have to ask — what is the investment
case?

Governance provisions are insufficient

We cannot see how you can sensnbly come to the view that the governance provisions in the

Tremedy proposal can safeguard Sky News’ editorial xndependence in circumstances where it lS
ﬁnancnally and commerCIal!y dependent on News Corporation. ‘

Previous experience shows that obligations of this type have not prevented News Corporation
from influencing editorial policy. For example, our earlier submissions outline the wxdespread
evidence (endorsed by the House of Lords Communications Committee) that the Independent
National Directors system governing the Times newspapers failed to prevent News Corporation
from influencing the editorial policy of those titles. '

Nor do we think you can rely (as yoU seek to) on the independent directors to act as the
guardlans of editorial mdependence The independent directors will have a legal obligation {and
financial incentive) to promote the best commercial interests of Sky News which, as above will
in effect equate to mamtalmng' the fmanmal support of News Corporation on whxch Sky News
wxll be dependent. ™" -
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In our meetingj you referred to the inclusion of editorial independence principles in Sky News'’
articles of association as providing an additional safeguard. This fails to address the reality that
there will be no lndependent external oversrght of Sky News’ edltorral policy. The articles of
assocratrons area matter.: for Skz News rts drrectors and shareholders (e ofV vrhom erI have a

g mesee e

commerclal incentive not to act contrary to the wrshes of News Corporatlon)

Therefore, we remain of the view that you cannot reasonably conclude that the governance
provisions are sufficient to counter-act Sky News’ structural dependence on News Corporation.

No lasting solution

The finite duration of the carriage agreement means it is entirely in-News Corporation’s gift to
decide whether Sky News continues to exist after 10 years. We share the OFT’s view that this
is an “essential structural limitation” of the remedy. ’

We cannot see any valid reason not to require a lasting solution. You accept that the merger
gives rise to plurality concerns (and are therefore requiring a remedy) but you have not
explained how or why these concerns would disappear over the next few years. You are only
able to refer to Ofcom's view that “the situation with regard to plurality may [but may not} be
significantly differentin 10 years time".

We believe that media plurality is far too important to be treated in this manner. It is not
sufficient to tackle the problem for a few years and hope that it disappears. The merger should
not be cleared unless News Corporation can provide a remedy that safeguards plurality on a
lasting basis. '

Conclusion
You expressed the view in your announcement that "nothing was more precious to fyou] than
the free and independent press for which this country is famous” and reiterated this in our

meeting.

We urge you to act in a manner consistent with that worthy sentiment by referring the merger to
the Competition Commission for a thorough review.

sty Barey

For and on behalf of:
Associated Newspapers
Guardian Media Group
Northcliffe Media
Telegraph Media Group
Trinity Mirror
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HOUSE OF COMMONS
LONDON SWIA QAA

Rt Hon Jeremy Hunt MP

Secretary of State for Culture, Media and Sport
Department of Culture, Media and Sport

2-4 Cockspur Street

London

SW1Y 50H

30" March 2011
L '73?5 /gQXQrYZ)

Newscorp acquisition of BSkyB and new Communications Act

Throughout the guasi-judicial process | have soughtto ensure maximum transparency consistent

with the public interest. In this context, | have a number of questions with regard to the remedy

proposed by Newscorp and accepted by you subject to consultation. All of these questions relate to

your proposition that the independence of Sky News is protected by the proposed remedy. Itis

essential there is clarity on a number of issues before people can make proper judgements about
‘your decision. '

Under the proposed remedy:

1. Who will appoint the Board of Newco?
2. What proportion of the Board will be mdependent non-executive Dlrectors?
3, Who will appoint the independent Chair of_the Board?
4. Do you accept ’rhe following in relation to Newco?
a. It will be dependent on a contract with News Corporation for 85% of its
revenues and 25% of its costs.
b. it will be dependent on News Corporation to distribute its TV news output on
the BSkyB network.
c. ltwillonly be viable Ieng—term if Newscorp are willing to renew the Carriage

Agreement.

bk

How is the proposed remedy consistent with the OFT’s guidance that it is rare to accept
even interim purchase/supply arrangements between merging partners and the
divestment business given the requirements for a clear cut remedyinlieu ofa

~ Competition Commission reference?
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6. Company Directors have a duty to act in the interests of their company and
shareholders. Therefore is it not the case that as Newscorp are the main customer and
distributor for Sky News the Directors of Newco will have a duty to respond positiveiy to

the interests of Newscorp?

Finally you have confirmed that it is the Government’s intention to introduce a new Communications
Bill. Will you accept my offer to work with you to ensure the Act can be passed by 2013 rather than
20157 Creating a new regulatory environment is a jobs and growth issue and therefore we should

" “move quickly. In light of the very real issues of impartiality that have arisen in relation to this case,
will you consider including provisions in the Bill which would remove politicians from having any
quasi-judicial role in relation to specific plurality and cross media ownership decisions?

f fook forward to your reply.

Yours Sincerely

van Lewis MiP
Shadow Secretary of State for Culture, Media and Spoi’t.
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From: : |

Sent: Cooe 05 April 2011 12:58 o

To: | ]

Ce: | | i —
_ [ GEIST-DIVVER CAROLA; |

Subject: NEWS CORP/SKY MERGER: CONSULTATION ON UlLs

Attachments: | 110325 - analysis of consultation responses.docx

Importance: . High

o |
Attached is a first go at énalys,is the main representations on the UlLs. As you can see, a lot of .

sections are in square brackets and there are also a lot of more detailed points on the UlLs where
we need an initial view from OF T and Ofcom before we can reach g posmon: ,

Co ghanges to the UlLs will need a further period of consultation, so it woul.d. be usefgl to know if
'yd.. .hink any changes are essential. If thatis the case, we may as well consider making a
number of less essential but desirable changes at the same time.

As you probably know, my last day in the office for three weeks is Thursday. Any c0mment§ N
‘before them would be very welcome. If you would find it helpful, we could have ‘a meeting (jointly
or separately) to go through the points tomorrow or Thursday, or we can do it through
correspondence and/or over the phone. Let me know what you would find most convenient.

In my absence, lincluded in the cc list above) will- be covering.

|

DCMS
¢ Cockspur Street
fon SW1Y 5DH

-
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_IAIN POINTS RAISED BY OBJECTORS TO THE MERGER

(There are also summaries of all the substantive responses attached to this document)

Proposed UIL will remove Sky News"ln‘de,pendence

Slaughter & May act on behalf of BT, Guardian Media Group, Associated Newspapers
erlted Trinity Mirror Plc, Northcliffe Media and Telegraph Media Group. You saw
representations from these groups (apart from BT) on 24 March when they outllned thelr
concems to you.
Their main concern'was that, whereas News Corp owned 39.1% of Sky and thus Sky
News, under the new arrangements Sky News would be heavrly dependent on an

( “rganisation which will be 100% controlled by News Corp. They took as their starting

\ point that “Currently News Corporation does not exercise control over Sky News or |ts
output” [para 5.2]. They then argued that the new arrangements “will make Sky News -
almost entirely dependent on News Corporation” and give three main areas where they
think dependence will be such that News Corp will be able informally or formally to -

influence Sky News:

e The contract with News Corporation will make up for 85% of its re\renues; :

o It wrll be dependent on News Corp to distribute its TV news output

e lts future existence will be responsible on getting a further contract from News

Corp.
{ .

The TUC make a simifar point: “Newco’s economic dependency will therefore make it
vulnerable if News Corporatron exerts its influence. The close relationship between
editorial independence and financial mdependence [has] been widely recognised in
many instances, perhaps most relevantly, by parliament in ensuring separation of the
- BBC licence fee from general taxation as a guarantee of BBC independence from
political influence.” Similar points were made by a number of other organisations
including The Campaign for Press and Broadcasting Freedom, BECTU and Jewish

Funds for Justice.

MOD300004990



For Distribution to CPs
RESTRICTED
Comment:

It is debatable how independent in principle Sky News cufrently is (though there is no
evidence to suggest that this influence has in fact been used to influence editorial
independence). -The Ofcom report concluded that et present News Corp has “‘material
influence™ over Sky [and therefore Sky News] so it is arguable that the Slaughter & May
starting point is wrong and that the increase in influence they identify is therefore over-
stated. Moreover, the proposals for independent directors, an independent chair and an

editorial board are all specifically designed to address this concem.
klnadequacy'of arrangements for independent directors

Slaughter& May argue tl'natvthe behavioural asbects of the UlLs, especially the
arrangements for independent directors, will be insufficient to counter the influence
outlined above. In particular, they argue that “Any independent director will have a
commercial incentive (and legal obligation) to promote the success of Sky News. Taking
a stand against News Corp would be contrary to other incentives and duties.” The NUJ

and TUC also made similar points.

Avaaz argue that the UlLs should have provisions “prevehting News Corp from being

involved in [the independent directors’] selection and approval.”
Comment

The effectiveness of the arrangements for ensuring independent directors is an
important aspect of the UILs. The undertakings operate at a number of levels and taken
together should ensure the editorial independence of Sky News. In particuler.

. News Corp will remain a minority owner (unltke with the Tlmes)

« The new company will have a majority of independent directors and be
independently chaired. ‘ |

o At Ieast one independent regulator.must have senior editorial and/or journalistic

experierice.
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¢ The company’s articles bf association explicitly embed the principle of editorial
independen’ce and integrily in news reporting.

« There will be a corporate governance and editorial committee to ensure -
compliance with these requirements, which will also have a majority of

independent directors and be indebendently chaired.

These are explicit primary functions of the directors and they will be legally required to

act in an independent fashion.

The directors of Newco, as with any other company, have to act in accordance with the
Articles of Association. These Articles will have the independence duties set aut in the
UlLs enshrined in them. Fiduciary duties do not trump the duties in respect of

independence.

[How the initial Board of Newco will be appointed is something that remains to be
detérmined. Going forward, the selection of the Board will be a matter for the company
to determine. Our view is that it is not necessary to exclude News Corp from this
process since the UlLs make it cleaf that the majority of the board shquld be properly

independent and set out in some details what is meant by independent in this qontext. ]

Slaughter & May also argue that “Sky News could only be expected to provide an -
independent news voice if its directors and editorial staff are expected to act with - -

complete disregard for their own job security and success of the company.”.
~ Carline Lucas MP makes a similar point:

“| am also concerned about the weakness of the definition of iqdependénce in the
undertakings, which relies on an unspecified :p-rinciple of editorial i-ﬁdepgndenc‘e’_.
I further understand that the safeguards on independence require editorial staff to
put themselves into dispute with their employer in defence of editorial
independence. | believe that this is likely to be regarded by staff as an extreme
and risky stép, which will, therefore, only be taken in the most extreme cases.”

The Campaign for‘P-ress and Broadcasting Freedom also echoed this point.'
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Comment

It will be the task of the independent directors and the editorial commiftee to ensure that
Sky News continues to be editorially indep‘endenf_. [Failu‘ré to do so will put them in =
breach of their legal duties [DN true? Sanctions?] and could lay the company open to
regulatory action by Ofcom.]. | |

We think that the principle of editorial independenCe will be well understood by those in
the industry and by the regulators, and that there is nothing to be gained by seeking a
fuller description, which could have the-unintended conéequence of appearing to limit -
the scope of the principle. ‘ '

Guarantees of editorial independence

' The NUJ Parliamentary Group “is concerned that previous gu'arantees' and assurances

given by Rupert Murdoch have been disregarded” and include anecdotal evidence from
previous editors of his papers including The Times and Sunday. The NUJ and TUC .

made similar points as did BECTU, Graeme Morrice MP and Carline Lucas MP.

Steve Barnett makes similar points:

“The new company W|H be almost entirely fi nancially dependent on News
Corporatlon who will presumab!y be responsible for paying the bulk of the
salaries of the independent directors. On the two previous occasions when
'similar boards have been estabhshed to safeguard editorial mdependence
within News Corporation —at Times Newspapers and the Wall Street Journal —

the structure has manifestly failed. Within both orgamsaﬂons there is substantial
evidence of Rupert Murdoch exercising influence over the appomtment of key
editorial figures and over the general editorial agenda (at The Times - '

newspapers, for example, over its approach to Europe).”
“On a news channel... .as with broadsheet newspapers, the process [of editorial

influence] is more subtle and inchoate: influence is exerted through the-

appomtment of senior editorial flgures through informal conversahons with
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editorial staff, over a longer period of time, and inr ways that are noteasily
discernible. One recent example is the remarkable absence in The Times
newspapers of coverage of phone hacking allegations made against News
Corp’s News of the World. These are not issues on which an editorial board can

intervene, however “independent" it may be.”

Comment

We think the undertakings offered by News Corporation provide a stronger degree of _
indepeﬁdénce for Sky News than the provisions for The Times. These safeguards
operate at a number of levels and taken together should ensure the editorial -
independence of Sky News. In particular: '

e News Co}p will remain a minority owner, unlike i the case of the Times where it
owned 100% of the company. o |

e The new company will havé a majority of independent directors and be
independently chaired. - .

o Atleastone independent regulator must have senior editorial and/or journalistic

- experience. | , |

« The company’s articles of association explicitly embed the principle of editorial
independence and integﬁty in news repo'rting. | ,

e There will be a corporate go&emance and editorial committee to ensure

: compliance w:th these requirements, which will also have a majority of

independen't directors and be independenﬂy‘c‘:haired,

It is important to recagnise that these independgnt editors are working in a very different
environment from independent directors on a newspaper. Unlike newspapers,
proadcasters are bound by the Ofcom impatrtiality requirements SO the starting point is
different. Ofcom’s report recognised that the impartiality requirements were not in
themselves enough but, téken together with the arrangements for independent directors
and the other requirements in the UILs, they concluded that their plurality concems has
been addressed. '

The remedy is not long-term enough
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Slaughter & May argue that all Ofcom’s report shows is that possible changes in

plurality over the next 10 years means that OFCOM is not sure whether or not it will be
necessary to have an independent Sky News: in 10 years. They argue that this
uncertainty should be borne by the merging parties, not the public who would be

affected by a‘ reductiovn in plurality. Consequiently, the remedy should be for much
Ioﬁger {han' 10 years on the grounds that, if market conditions do change in a way which
reduce concerns about plurality, the mefged entity can apply to the OFT for the .
obligations to be released or modified. Avaaz make the- same point. Representations
that 10 years was not long enéugh were also made by BT and Channel 4 amongst .

others.

' Steve Barnett argues that “It is .... difficult fo understand why a time limit has been
imposed given the uncertainty over how media plurality and consumption will unfold”
He argues that there will be pressure toward greater concentfation as media enterprises
struggle to identify new business models and that funding of the BBC will deciine;

“It is entirely possible — indeed likely — that in ten years time there will be an even
greater concentration of media ownership. And yet, that is the very point at which
~ News Corporation will be allowed to take complete control'of a TV news
operation which may well — by then — be the onlfy commercial broadcast news
operatién remaining in the UK. It must surely be contrary) to the public interest to
permit the potential for such untrammelied power to be vexercisé'd by a Single_ o

organisation without proper scrutiny and consultation.”
Comment

Ofcom said that “we consider that a carriage agreement of a 10-year term in the context
of industry dynamics in this sector is long term. This is because we consider there is
likely to be significant evolution of the market and consumers’ use of news and current
affairs over the next decade. As a }esdlt, the situation with regard to plurality may be
signiﬁcant[y different in 10 years time.” Consequently they concluded that the revised
undertakings “address the plurality concerits identified in our report of 31 December”.
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Vo doubt a fonger contract could offer greater protection of plurality but Ofcom’s view

- was that 1 0 years was sufficient to allay their concems about plurality. The proposal that

the carriage and other agreements should be mdet" nite was not something which was
offered by News Corp. Cleary as a result of the eonsultation, you can ask News Corp to

‘modify their undertakmgs in lieu, but thls represents such a departure from their .

proposal that, if you were to make a counter proposal as radical as this, it could lead to

a protracted further round of negotiation. We have no evidence fo suggest that News
Corp would accept such an undertaking and there is at least the poss:blllty that, faced
with such an imposition, it would rather shut down Sky News which would result in a
dlmlnutlon of plurality. Altematively, the Secretary of State [and/or regulators] could be
in the position of having to consider regular requests for News Corp for the
arrangements fto be discontinued which could mean an on-going involvement in the deal

over a large number of years. |

N

- It is in any case possible that any attempt by News Corp to ecquire the remaining -

shares in Sky News at the end of 10 years would represent a relevant merger situation
which could allow the then Secretary of State to consider referrlng the matter to the
Competltlon Commission on plurality grounds. A public interest test can be tnggered in
relation to a “relevant merger situation” ie where (a) Newco’s turnover would be over
£70 million or (b) in relation to the supply of goods or services, at least a quarter of
those goods or services are supplied by the merged entlty It is hard to predict at this
stage whether these thresholds would be met at the time of any future merger.

[Query: are Ofcom’s change of control provisions relevant?]

[It is also worth noting that the Cotnmunibations Bil_[ may infroduce new provisions to
deal with media plurality though this should not form part of your deliberations as .
nothing has yet been implemehted. ]

10 years should be a minimum

Avaaz argue that:

“we see no reason why (even with consent) it should be open to News Corp to be
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allowed to acquire additional shares in Sky News during the first 10 years..... Sky
News needs to be given time to develop independently, and '_chis will be
significantly hampered if there is a threat it could still be acquired by News Corp

at some future date.”
Comment

_ This is merely a permissive power. If there is a major change in plurality before 10
years such that continued separation is no longer necessary, it would be perverse that
no changes could be made fto the arrangements in the UILs covering shareholdings.

News Corp can reacquire Newco after 10 years

BT érgues that it is not certain that a take-over bid for Newco would trigger the merger

control provisions of the Enterprise Act since:

- Newco's gross assets may be below the £70 million threshold and the merger
may not increase a share of supply of 25% or more’ (no referable merger);

- itis unlikely that a quarter of broadcastlng will be supplied by the merging parties
(no speCIal merger situation); ) .

- even if the merger gives rise to a referable merger or -special merg"er situation,

the Secretary of State is not obliged to intervene.

’News Corp would be well placed to bid for Newco after 10 years. The impending expiry
of the carriage agreement between BSkyB and Sky News that undérpins‘ the viability of
Newco [and] will make Newco less attractive to competing bidders, leaving the field

open for News Corp.

Comment

s discussed above, the merger control provisions may be triggered by a reacquisition.
More generally, if you take the view that 10 years is a long as realistically can be

required given the likely changes in plurality in the next ten years, then clearly 'the
reacquisition of Sky News by News Cbrp need not necessarily be a concem from a
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!urélity persp'ective, particularly if new provisions covering media plurality are

introduced by the proposed Communicatiens Bill.]
News Corps share of Sky News is too greét.

Avaaz argue that 39.1% of the shareholdlng and 37.19% of the votlng rlghts glves News
Corp too much influence. The new company is much smaller than Sky and is therefore
likely to attract different types of shareholders than at present. “There is no guarantee
that the new Sky news shareholders will be sufficiently strong or interested to vote
against News Corp if the need arose.” Avaaz argue that in practice News Cop “will be

able to ensure its desired commermal strategy is adopted”. Their proposal is that

“News Corp could retain the equwalent of the economic nghts it currently has in
Sky News (ie 39.1%) but that its voting rights should be limited to 25% of
Ordmary Shares (so that it cannot veto ordinary resolutions) and only have votlng
rights as are normally accepted to protect a minority shareholder’s investment, '
but not such that News Corp can veto the commercial strategy, budget or -

“appointment of senior management of Sky News”
Comment
[Ofcom/OFT]
Key agreements between News Corp and Sky
Slaughter & May argue that interested parties should have the opportumty to comment
on the key agreements between News Corp and Sky, in particutar the carriage and
licensing agreements given their importance to the spun-off business. At the meeting
Sly Bailey raised particular concerns about whether Sky would continue to cross-
promote Sky news as keenly as it does now, and Argiva and Virgin made the same

point.

Comment
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[These agreements have been reviewed by OFT, Ofcom and our external Iawyers who
believe that they achieve what they are méaht to do.] [They obviously contain
confidential information and it would not therefore be right to share them with third
parties. We have conside}ed publishing redacted versions but do not think that doing
so would add anythmg of substance to.what i is known already as all the key lnformatlon

would, quite properly, be missing.]
Transfer of Agreements

Virgin has a contract with Sky for the carriage of Sky News over its cable network.

News Corp has undertaken td use all reasonable efforts to traﬁsfer the agreements to

Newco but Virgin is concerned that it should not be prejudiced by this 'procéss. They -
( Jare worried that they will have to pay more than the going-rate for this service as part of

the subsidy to keep Sky News financially viable: “Virgin Media cannot accept being

faced with the choice of paying an inflated carriage fee for a news channel, effectively to

subsidise News Corporatlon s structure in the Proposed Undertakings, or Iosmg the

right to distribute the Sky News on the cable platform.”
- Comment

[tt is not clear that this js a matter for the UILs and Virgin appears to be using the
consuitation on the UILs to carry on their commercial negotiations by other means. In
our view the issues raised by Virgin are purely commercial matters and not issues which
Uit would be appropriate include further undertakings in the UlLs.|
| Re-acquisition
Slaughter & May argue that the UIL does not appear to pwrevent the acquisition of shares
in Sky News by Rupert Murdoch (or other members of his family) acting in a personal
capacuty

Comment

The undertakings make it clear that the restriction on share ownership includes
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rterconnected Bodies Corporate. It would therefore be possible for an individual
associated with News Corp to buy shares in a personal capaCity. However, even if they
did so, the articles of association would still remain l"n force, so all the requirements
about independent directors, etc would continue to apply. The articles of association
can only be changed with the agreement of 75% of the shareholders and News Corp
has to vote against any such change to the articles unless they own more than 50% of
the shares. In other words, unless the Secretary of State allows News Corp to increase
its current share holding, the articles of association could only be changed if News Corp
first sold down its share to 25% or less. So while it is possible for an individual
associated with News Corp to join forces with News Corp to change the articles of
association, it is not-straightforward. As Ofcom and OFT have said in meetings, there
has to be a degree of trust with any undertakings as it is not possible to anticipate and
' prevent every loophole. There will also be a certain amount of moral/political pressure
- on News Corp to comply with the spirit as well as the letter of the agreement. [Neither
Ofcom, OFT nor we think that this is a serious weakness in the undertakmgs .]-

UlLs should ensure that Newco’s borrowing powers are enshrined in the Articles.

BT are concernecl that News Corp “is likely to have a majority of voting rights at general
/ meetmgs of Newco This could allow them to block a share issue. They could also

| prevent the company from borrowing by voting to remove the power to borrow in
Newco s articles, making them entirely dependent third party contracts

Commerit

OFT looked at this specific issue and reported Sky’s view that “Sky News was well
pos:tloned in terms of technologlcal status in terms of its competitors. However, to the

- extent that it did wish to fund new developments, it could do this either by way of
borrowing and [sic] by seeking to renegotlate an enhanced carriage fee.” This led OFT
to conclude that it “does not believe that the changed shareholder base of Newco, as
compared to Sky at present, provides any reason to believe the viability of Newco would -
be materially undermined for the foreseeable future.” (11 Feb redacted report, para
7.26). The OFT’s position assumes that borr rowing would be possible [and we therefore
agree that the UlLs should be amended fo ensure that Newco will be able to borrow.]
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Senior editorial/journalistic experience on the board

BT and Slaughter & May are concerned that‘ only one director has to have senior
editorial/journalistic experience. “This may effectively result in a majority of industry
experts on Sky News’ board belng BSkyB appointees. Independent non-experts,
however well intentioned, may not have the experience required to probe some of the
more complex board proposals.” 4

}BT‘ also argues that “there is not enough in the UlLs to support the director with senior
editorialjournalistic experience — no fellow independent expert board members, no
reqUIrement that.he/she should be present at meetings, no prowsmn to cover for any

_long-term absence.”

Comment .

[We think these are valid points and would suggest that the UILs are amended so that
board meetings and meetings-o‘f the editorial cqmmittee should not be considered
quorate unless at Ieast one independenf director with sehior editorial/journalistic
experience is present, thus making it highly likely that the Board will contain more than
one such expert. Or altematively, we could increase the minimum number of such

directors to two.]

Brand Licensing Agreement

i

BT argues that it “is not satisfactory that the Carriage Agreement should end once
Newco ceases. the Brand Licensing Agreement. This prevents Newco from ending the
Brand Licensing Agreement after the initial 7 year term, in readiness for the Carriage

Agreement elapsmg

Commeht

There is no explanation of why this is undesirable and therefore. we would not propose

making any changes fo the UlLs.
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Premises and facilities sharing

BT argues that “The UILs, instead of enshrining long-term premises and facility sharing,
should ensure that News Corp provides Newco with the financial means to be physically

: _separate By analogy, BT’s undertakings requ1red Openreach to be operationally
separate and Ofcom saw to it that Openreach was located in a dlfferent building not
shared by other parts of BT.”

Comment

[The companson with BT Openreach is misleading as it was a profltable business.
( Jequiring Sky News to relocate would add to its costs and make it less able to support

itself fi nancially in the future and hence more, not less, dependert on Sky. ]
Operational Agreements

BT argues ’that “The UlLs should require advertising to be handled by a third party,
albeit funded by BSkyB.~ In vadditior’\, to safeguard against BSkyB interference,
advertising should be placed on terms that do not favour News Corp or BSkyB or deny
access to any legitimate advertising buyer.” '

Comment

[OFT/Ofcom]

The UlLs fail to ensure a sufficiency of independent contracts

BT argues that “The UlLs should ensure that Newco positively pursues mdependent

‘revenue streams W|thout discriminating agamst competitors of News Corp or BSkyB ”

' Cqmment

[OFT/Ofcom]

MOD300005002



For Distribution to CPs
RESTRICTED

Audit
BT argues that:

“The Audit committee shéuld ensure fairness in transactions between News
Corp/ BSkyB and Sky News, but only protects material transactions. Materiality
is insufficiently defined and appears to refer only to financials thresholds. < An
agreement may be essential but have a low monetary value. . The Audit | '

~ committee’s powers are too vague to be effective. A fairness opinion obtained by
th‘e‘Audit committee need not be followed.”

L Avaaz also argue that the UlLs should be changed so that Sky News should be able:

“to appoint an independent auditor to review the pricing which Sky provides for
various services to Newco, including full access to verify that Sky is in
complianpe with its obligations under the proposed undertékings. If nay
discrepanéie_s are found, the cost of such an audit should be p.ayable by
Sky/News Corp” : |

Comment o R ' . -

[Both sets of proposals are reasonable and would improve the effectiven'ess‘of. the ‘UILé]

Editorial committee

BT argue that the UlLs should include.“a requirement for breaches [on cornpliance with

the principle of editorial independence] to be reported to the Editorial committee, and

from there reported to the OFT or Ofcom, who should be given formal responsibility for
" supervision of the operation of the undertakings. The prospect of breaches being

" reported acts as an important deterrent.”

BT further argues that the UlLs “shoutd require the head of Sky News, not just empower
him, to make representations to the Editorial committee on compliance with the principle
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f editorial independence, and requiré him to report breaches to the Editorial -

committee.” [DN same point as above?]

Avaaz argue that in addition to a requirement for the editorial committee to include a
statement in the company’s annual repoﬁ, there should be a requirement to produce an
“annual report to the Secretary of State and Ofcom.

Cormment

[We think [both] the BT suggestions are sensible and that the UiLs should be amended
accordingly. It is hard to see, however, that the Avaaz. suggestlon adds anything
s:gmflcant to the arrangements already proposed.]

‘vispute resolution process

BT argues that the dispute resolutibn process should be extended to Operational _'

Agreements.

Comment

[OF T/Ofcom.]

No fairness r'equir‘ement

There should be a requirement in the UlLs for News Corp and BSkyB not to
discriminate agamst Newco in their commercial deals, and to grant Newco no less
favourable terms than to a third party.

Comment

[t is hard to take exception to this proposal e{nd we will amend the undertakings in lieu

accordingly.]

Controls fall away
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BT argues that “the corporate governance provisions rules may be voted out of the

Articles by a majority of shareholders that are not related to News Corp”.
Comment

- This is not completely correct. The articles of association can only be changed by 75%
of the shareholders. News Corp has to vote against any such change fo the arficles
" unless they own more than 50% of the shares. This could happen only if News Comp

was to sell down its -Shareholding.
~ Ofcom Code

Avaaz argue that this should also be extended to on-line services and that “in _addiﬁ'on
to any other consequences which would normally follow, News Corp will itself pay a
financial penalty of a material amount (perhaps determined by Ofcom) each time Ofcom

make a finding that Newco has breached the Code.

Comment

This feels like double jeopardy and a bitqdraconian as Ofcom can already fine in these
situations. Furthermore it does not have fo be shown that the breach of the Code by

Newco was a result if anything done by News Corp who will be the one getting fined.

The UlLs already provide that the Ofcom broadcasting caode will apply fo on-line
services “where appropriate”. - ’

Inadequate safeguards in the 9 month interim period -
The UILs will not prevent News Corp interfering in Sky News for the first @ months of its
operation. BT argues that this “is a very long period compared to the three months that

are normally considered acceptable to implement a remedy. Itis a crucial window
which can be used by News Corp to influence Sky News’ future agenda.”
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vaaz argue that “Sky News should be spun off before News Corp cornpletes the
proposed acquisition of Sky...". '

Avaaz also suggest a number of detailed changes to the UlLs cencerning protecting.
Sky News in the interim period before spin-off:

e The UlLs should state that News Corp should “not take any action which might
prejudice or impede the spin-off of Sky News”; |
. the requirement to maintain and preserve the business should include a specific
reference to “facilities -and goodwill”; '

e The non-solicitation provisions should also apply to the lnterlm perlod

- (»‘" omment

[Ofcom/OFT]
Monitoring Trustee

Avaaz propose that there should be a Monitoring Trustee who would report to OFT
and/or the Secretary of State on a regular basis “so that steps might be taken if the spin
off is being unduly delayed partrcularly if this is due to News Corps'’s actlon ” The
Monitoring Trustee (who would be appointed and paid for by News Corp) could also
advise on the key agreements

‘omment
[Ofcom/OFT]

“Upfront Buyer” .

Avaaz argue that “the majority of existing Sky shareholders should provide the

i

Secretary of State with a ‘commitment in principle to purchase Newco shares™.

Comment
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- Diversity

The UK Coalition for‘Cultural Diversity is concerned that BSkyB broadcasts too much
American content and “unfairly benefits from its dominant position to further expand its
subscriber base.” Similarly, Patricia Holland (Senior Lecturer, Bournemouth Media
School) argues that “The dominance of a powerful, internationally based commercial
company has. cultural consequences which are outside the terms of referev-nce of the
Competition Commission. This is a problem which needs to be addressed.” '

Comment |

/

This is a competition matter and therefore outwith the scope of your decision.

Investment in local and European content

The UK Coalition for Cultural Diversity is concerried that you fhavé “not asked for
assurances that News Corporation will comply with the Audio Visual Media Services
Directive by making proper, proportionate investment in local pfogramming, partig:u~larly.
feature film, documentary and drama, to fuffil its obligations to UK citizens’ right of

access to diversity of programming.”
" Comment '

[Ensuring compliance with this directive is a legal requirement and does not need fo be
enshrined in the UlLs.]

Dynamic Effects of the merger

Channel 4 argue that “Ofcom’s conclusion that the proposed acquisition merited further

review by the Compétition Commission on the basis of the “static” effects alone has had

the effect of narrowing the debate such that the UIL do not address the “dynamic”
effects on plurality”. The Campaign for Press arid Broédcasting E_rgedom a!so argued

e
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" 1at “the narrow scope of the consultation, also means that there will be no
consideration of the future impact of the merged company on other UK media

companies [para 2.3]"
Comment

Ofcom’s dynamic analysis led them to conclude that ‘we do not consider that there is
sufficient evidence for the view that these issues nray be expected to resulf in additional
plurallty concemns to those identified by our static analysis [6.71 ]” Ofcom went on to say
. that “while we do not rely on these issues as the basis for our recommendation that a
referencebe made to the Competition Commission, if a reference is made then these

issues merit further evaluation [6.73]. i

A éiven that Ofcom has concluded that the revised UlLs meet their pluraliti/ con-cems, it is |
" hard to see why the UlLs should also seek to address the dynamic ieeues which Ofcom

concluded did not of themselves justify a referral.
| Inadequate Time fo Consider the UlLs

Channel 4 argue that more time is needed to consrder the |mp||cat|ons of a transaction

“of this scale and significance” and hence the merger should be referred.

The Campaign for Prees' and Broadcasting Freedom‘state that “the OFT advised that
the Culture Secretary should ‘test further the viability and robustness of the

| commitments made by News Corporation during the consultatron process. We questron
how such a process could be undertaken with any rigour in the elghteen days allowed

for the consultation.”

-

DLA Piper writing on behalf of Avaaz (who organised the internet campaign) said:

“A month of negotiations behind closed doors between news Corp and the
Secretary of State and the OFT, with then just 17 days for public consultation on
- complex and novel UIL is insufficient time to take into account the very significant

public concems....".
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"~ Comment

You have complied with the requirements of the legislation [and only a few

organisations have argued that the timescale for comment was inadequate].

Furthermore, CPBF'’s criticism overlooks the fact that the OF T and Ofcom have spent
considerable t:me after the end of the consultation penod analysmg the key
agreements.

Lack of ek ante remedies

s Channel 4 argue that the fact there is no ex ante remedy once the merger is allowed to
go ahead means that it is all the more important that the merger “should be is subjec’_t at
this stage to the full, comprehensive remedy that would be afforded by referral to the

Competition Commission:”
Comment

There is no requ:rement fo refer a merger simply on the basis of it size. If you are
satisfied, based on the advice of the regulators that the UlLs meet the plurality
concermns and are practtcally and fi nanc;ally viable, then there is no. clear reason for

refemng the merger.
Market Power and its effect on plurality

The NUJ argue that the new company’s “fi ‘;t“ nancial powe-r combined with huge influence
in terms of merged marketing and programming strength, can only damage the
sustainability of the other media groups which are an important factor in media p!urahty
as well as strengthening any political or other causes which News Corporation/ BSkyB
or its proprietor chooses to support.” [Many other organisations made very similar
points.] Caroline Lucas MP, campaign fer Prese and Broadcasting Freedom.

~

 Comment
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Ofeom récognised that its role was to look at pluralify issues rather than competftion
issues which were a matter for the EU. However,' it recognised in its dynamic analysis

thatbompeﬁtion issues could potentially have an effect on plurality. For example:

“Economic péwer can allow a company to take strategic decisions th.at might
ultimately have an impact on.plurality. Economic power may allow a media
enterprise fo invest in new ventures, business developments or adopt pricing
strategies that others do not have the res’ources. to compete with. There may be
a consequential reduction in other players.” share of voice and hence plurality
[6.42].” o - |

. (" “wvertheless, Ofcom’s dynamic analysis led them to conclude tﬁat “we do not consider .
that there is sufficient evidence for the view that these issues may be expected to result
in additional plurality concerns to those identified by our static analysis [6. 71]". Ofcom
went on to say that “while we do not rely on these issues as the basis for our
recommendation that a reference be made to the Competition Commission, ifa

- reference is made then these issues merit further evaluation [6.73].”
- Too much involvement of‘the SoS
Caroline Lucas MP is:

“concerned tﬁat the ongoing managerﬁent of these proposals relies too heavily

" on decisions by the Secretary of State, rather than independent regulators. Such
direct oversight by Government risks politicising the agreement, and is further
demonstration of the need to strengthen laws to protect both media and news
plurality. | thefefofe urge the Government to heed the warning from OFCOM that
the current system for protecting plurality is deficient because it fails to provide
for inte_rvenﬁon to be considered where plurality concerns arise in the absence of

" a proposed takeover.”
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Graeme Morrice MP is also concerned about the UILs “putting too much power in the
hands of the Culture Secretary rather than independent regdlators” (this point comes
from the letter written by the main opponents to the merger to MPs and others) and the
TUC add that “It is therefore conéeivable that any politiciah would think twice before
acting in a way that could offend News Corporation and thus potentially damage their

party and their own career prospects.”
Comment

The Secretary of State and OFT can require information from News Corp and the
Secretary of State can direct News Corp to comply with the UILs: In practice,
compliance will be a matter for the regulators and the Secretary of State is Unlikely fo
et involved other than on the advice of the regulators, so there is little risk of

politicisation.]

You are proposing to consider Ofcom’s widér points about the scope of the public
_interest fest limited to mergers in the context of the bro_poéed Communications Bill.

Definition of Plurality
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Comment

It is true that the legislation does not define what is meant by "media plurality” and
Ofcom based its approach in part on representations from merg‘ing parties and third
parties. This was also the approach ‘use‘d in Sky/ITV case in 2007. Itis also clear from
the debates in Parliament that the concern was about the risks associated with one

- person controlling too much of the media because of the scope for influencing opinions
. _and setting the nolitical acenda

e therefore conclude that

Ofcom'’s approach was soundly based.
( * Is worth noting that Slaughter & May have not made this argument.
-Sky News and Freeview

DMOL (who manage the DTT platform) point out that Sky have not signed an LCN
(logical channel number) agreement with DMOL and shotild be made to so under the
UlLs so that Sky News does not run the risk of “losing any security over its current LCN
and the continued englneermg support from DMOL for service information relate

changes”.
Comment

Sky News currently has a slot on Freeview [DN Check] and News Corp have

undertaken to use “all reasonable endeavours” that this capacity will be made available
to Sky News. Moreover, as DMOL note, there is nothing to prevent the new company
signing such an agreement itself. Itis not clear what the problem is that the proposal is
meant to remedy, and it may be the case that DMOL is using this consultation to drive
its own business interests. We can see no r.easen from a plurality perspective as to why

the UILs should be amended in the way suggested.

Sky News and Freeview DTT
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Argiva are concerned that the carriage agreements with Sky News s_hOuld factor in the
“increase in capacity charges after the current contract with Argiva expires in 2014. This

is because Sky currently benefits from a legacy deal with “very beneficial terms” and

post-2014 costs are like to increase about twenty-fold “The disappearance of Sky

News from Freeview would....represent a reduction in plurality itself.”
Comment

[OFT and Ofcom advise that this has been taken info account in the carriage

agreement.]

Argiva is concemed that if Sky remains on the Board ‘of Freeview it wnll give News Corp

" the ability to lnﬂuence the development of the DTT platform which i |s a rival to Sky’s pay

TV offering:
“News Corp will have will have the ability to influence the strategy and direction
of Freeview’s development (eg marketing budget), not to mention advance
notification of developments on Freeview that might compete with aspects of Sky
pay TV offering.” ‘

Comment

[OFT/Ofcom]

' Definitions

Slaughter & May argue that there needs to be greater clarity over definition of “material

breach”
_ Comment

[OFT/Ofcom] .

_ Lack of redress
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Were News Corporation to attempt to influence the editorial independence of Sky News,
there is no explicit right of redress provided for in the UIL in order to address such
concerns (S&M). ‘ |

Avaaz argue that there should be a fixed penalty clause in the undertakings, that the
- Government should have 'greater monitoring powers and that the Secretary of State as
well as OFT should be able to injunct News Corp. '

Comment

[redress: OFT/Ofcom]

( : ,

" In practice, monitoring and compliance on an on-going basis will be responsibiﬁty of the
two fegu]ators and there is no need to give more power fo the Se.cretary of Staté,_'

somethihg that other réspondees have argued strongly against.
Rival news servfce

Media Matters for America argue that there is nothing to stop BSkyB from setting up a

rival news service along the lines of Fox News.

Avaaz argue that there should be a non-compete obﬁgat‘ion otherwise there would be a
" significant risk that a competitor set up by Sky/News Corp could lead to the demise of -
Newco. ' | '

Comment

News Corp could do this but, it would still have to pay and for and carry Sky News. It
would also have fo set up a new organisétiOn from scratch, as there is a non-solicitation
clause (para 4.2), and without the use of the Sky brand. The OFT report looked at this
question and-eoncluded that “While the carriage agreement remains in force, this may
provide a significant disincentive to set up a competing neWs service, which would
“undermine Newco, diminishing the retumn from Sky's 39% share in Newco” (para 12.4 of
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OFT’s 11 February report).

Provided that the UILs are robust enough to ensure the survival of Sky News, a

competing company would add to rather than detract from pluralify. .
Ofcom’s methodology is ﬂéwed

David Elstein believes that the Ofcom analysis of reach and share are flawed and that
, this exaggerates the impact on plurality. He believes that the merger should not be
referred to the. Competition Commission and that the best outcome Would be for the
merger to proceed without any restrlctlons (“the optimum circumstances for Sky News
{toflourish). Failing this: | ~ L

“the best thét ¢an be hoped for is that the UlLs offe}ed by News Corp, and
accepted by Ofcom and the OFT (however reluctantly) will do as little damage as
possible. For the Secretary of State now to refer the transaction to the '
Competition Commuss&on would inexcusably put at risk an excellent news
service, whose V|ewers trust it much more than viewers of its terrestrial nvals

trust those services.”
Comment

" You have already accepted Ofcom’s view that the merger satisfied the relatively low

“double may” test for referral.

MOD300005015



For Distribution to CPs

(O}

Allen & Overy LLP

One Bishops Square
London E16AD United Kingdom

Departmerit for Culture, Media and Sport Tel

2-4 Cockspur Street , , Fax

London SW1Y 5DH , : Direct [
* Our ref

6 April 2011

. Nev_vs Corporation - British Sky Broadcasting Group Plc

As you know we are currently in discussions with OFT and Ofcom in relation to the drafts of the Carriage
Agreement and the Brand Licensing Agreement which we submitted for the Secretary of State's approval on
21 March 2011. We have received a first set of questions last week, to which we have replied and we are
now waiting to hear from the OFT.

In the meantime the period for public consultation on the draft UIL submitted by News on 1 March 2011 (the
Draft UIL) has expired. I should therefore be grateful if you would confirm that the Draft UIL is in a form
acceptable to the Secretary of State subject of course to the approval of the Carriage Agreement, the Brand
Licensing Agreement and the Schedule of Assets.

Given that the terms of the Carriage Agreement and the Brand Licensing Agreement will be governed by the
commitments offered by News in the final form of the UIL (e.g. at'paragraphs 4.4 to 4.8 inclusive of the -

" Draft UIL), it is essential for the ongoing discussions with the OFT and Ofcom that we have confirmation

that the relevant provisions of the Draft UIL will need no further changes.

I look forward to hearing from you.

Yours sincerely

H

cc: News Corporation. Allen & Overy
LLP

Allen & Overy LLP Is a fimited liability partnership registered in England and Wales with ragistered number OC306763. It is regulated by the Soﬁcitors.R_egulaﬁan Authority of
England and Wales. The term partner is used to refer to a member of Alleni & Overy LLP or an employee or consultant with equivalent standing and gualifications. A list of the
members of Allen & Overy LLP and of the non-meribers who are designated as partners is open to inspection at its registered office, One Bisheps Square, London E16AD.

Alien & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi, Amsterdam, Antwerp, Athens, Bangkok, Beijing, Bratistava, Brussels, Bucharest (associated
offica), Budapest, Doha, Dubai, Disseldorf, Frankfurt, Hamburg, Hong Kong, Jakarta (associated office), London, Luxembourg, Madrid, Mannheim, Mitan, Moscow, Munich,
New York, Paris, Perth, Prague, Riyadh (associated office), Rome, S&o Paulo, Shanghai, Singapore, Sydney, Tokyo and Warsaw.

MOD300005016



For Distribution to CPs

\Or' K&

From: I |

Sent: o 07 April 2011 09:22

To:

Cc: , B
‘Subject: Meeting request re BSkyB takeover, plurality

Dear Jeremy Hunt,

I would like to request a meéting on behalf of Avaaz and 38 Degrees t0 discuss the BSkyB takeover, media
plurality and the upcoming process towards a new Communications Act..

As you may know Avaaz and 38 Degrees - multi-isue campaign groups - have been active on the issue of
media regulation and the BSkyB takeover since last year. Tens of thousands of our members have

responded and are keen for us to continue working hard on this agenda this month as we approach another
announcement on News Corporation undertakings, and during the following months when you will initiate a
Nt ' bate towards a new Communications Act. : :

In that context we would like to request a short meeting with you to discuss your process of reviewing the
consultation inputs, what are the main issues arising, and how you plan to consult the public at the various
- stages of the Communications Act.

‘The people attending the meeting would be myself and  [vaazs media adviserand| |
[ from 38 Degrecs. » _

I look forward to your reply.

Sincerely,

AVAAL
rel: -
Skyp

WWW.avaaz.org

Avaaz.org is a 7-million-person global campaign network that works to ensure that the views and values of the world's people shape key decision;.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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The Office of The Rt Hon Lord Prescott
' House of Lords
London
SW1A OPW
11 April 2011

Rt Hon Jeremy Hunt MP
 Secretary of State .
- Department for Culture, Olympics, Media and Sport

' 1-4 Cockspur Street

London SW1Y 5DH

Dear‘ Secre'tary' éf State,

| wrote to you four weeks ago following the Government's statement to the House of
Lords in which it indicated your agreement to approve Rupert Murdoch's News Corps
application to takeover BSkyB. :

The reopening of the criminal investigation into Murdoch's News of the World by
Assistant Commissioner Akers of the Metropolitan Police revealed many, many more
cases of phone hacking and | called on you to delay confirmation of your decision to
grant approval until the completion of these enquiries into these criminal acts by
Murdoch's paper. -

| received no reply to my letter but since then we have seen disturbing developiments
which strengthen my call for you to delay your decision. '

Firstly, two senior News of the World executives, former Head of News 1an‘
Edmondson and Chief Reporter NevilleThurlbeck were arrested and questioned
about phone hacking. o

Secondly, the News of the World finally admitted mass criminality by conceding that
the practice of phone hacking was rife at the paper between 2004 and 2006. it

has set up a compensation fund and apologised to eight people who had oo
brought phone-hacking claims against the paper. One of them was my former Chief
of Staff Joan Hammell who was told by police that her phone had been hacked over
40 times by the News of the World to listen to messages | had lefton it.
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Another of those targets to whom NeWs lhtemationai and the News of the World
" have apologised for phone hacking is your predecessor as Secretary of State for
Culture Media and Sport, Tessa Joweﬂ,

| am concerned that your department’s response is that the decision whether or not
Murdoch’s takeover of BSkyB should be approved is a ‘quasi-judicial decision’ and
that you cannot consider the phone hacking case.

The statement from a DCMS spokesman said: "The culture secretary has to make a
quasi-judicial decision about the impact of the proposed merger on media plurality
issues alone. Legally the culture secretary cannot consider other factors as part of
this process and under law phone hacking is not seen as relevant to media piurality.”
This interpretation is fundamentally wrong. Media plurality has never been defined by
Parliament. The culture at News Corps was quite clearly to get the story at all costs.
Senior executives were either fully aware of the mass criminality being committed by
its reporters as Steven Barnett, Professor of Communications at the University of.
Westminster, said in the Guardian: “The phone hacking scandal, and the corporate
culture that facilitated it, is right at the heart of media plurality. It was precisely what
concerned the House of Lords when the second chamber, led by Lord Puttnam, _
forced through the last-minute amendment to the 2003 Communication Act on which
Hunt's decision will be based.” :

What's more the admittance that the News of the World was illegally listening to the
.Cabinet iinister responsible for media policy, begs the question what other
information was obtained and acted upon by News International.

Ifyou agree to this takeover it will leave you and this Government open to
accusations of complicity and bias to Murdoch. 1 queried your party’s judgement for
employing a former News of the World editor who was forced to res;gn after the

" . original phone hacking case was exposed.

It could also leave your decision on BSkyB open to a legal challenge.

| repeat what 1 said last four weeks ago. These many reopened enquiries into
criminal acts by Murdoch’s newspaper raise the issue of Murdoch's News Corps
integrity and whether it would pass any ‘fit and proper’ test to have full control of a
major part of television and press.

The best way to avoid this is to delay any decision until all the ongomg criminal
enquiries are over and ultimately in the interests of transparent government and
media plurality, to refer the final decision to the independent Competition
Commission.
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If you are not prepared to delay your decision, | strongly ac}visga you not to make an
announcement until both Houses are sitting again. Otherwise it will be seen as a
cynical attempt at news management and avoiding parliamentary scrutiny.

| would also call on you to consider using your review powers if further criminal acts
are proven. Y v

This Government made a considerable efror of judgemept in employing the former -
editor of a newspaper where phone hacking was endemic. | urge you not to make a
~ similar error by approving Murdoch's bid to takeover BSkyB.

" Yours sincerely

Rt Hon Lord Prescott

Dictated by Lord Prescott and signed in his absence
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Department for Culture, Media and Sport 2-4 Cockspur Street
Rt Hon jeremy Hunt MP London SW1Y 5DH
'§ taryof State A www.culturegoviuk”
Your Ref:

Our Ref: 169646/JB/13

Rt Hon Lord Prescott MP
House of Lords
London SW1A OPW

12 April 2011

| Dear Lord Prescott

- Tel
Fax

departent for
culture, media
and sport

Thank you for your letter of 15 March about News Corporation’s proposed acquisition of

BSkyB.

| note your concerns about the criminal i'nveStigations into phone—hackin‘g and your request
that | delay my decision about the merger until after these investigations have been '

completed.

It is worth reiterating that the merger has been investigated on the basis of the effect it could
have on media plurality in accordance with the provision of the Enterprise Act 2002. The
phone-hacking allegations are of course very serious, but they are matters for the criminal
courts. They have no bearing on the separate matter of media plurality, and my decision on
the merger could be challenged if | allowed these allegations to colour my view.

Furthermore, this merger involves two established, reputable media enterprises. When the
intervention notice was considered in November last year, it was made on the basis of
plurality concerns. An intervention notice could also have been made if it was considered
that there might be a concern that persons with control of media enterprises might not have
a genuine commitment to relevant broadcasting standards. The Government had no reason
to consider any such impact was likely. Therefore the intervention has been made only with .
regard to plurality concerns. Importantly, once an intervention notice has been made on one
~basis, the legislation (Section 67(5) of the Enterprise Act 2002) does not permit a second

intervention.

| can confirm that your letter has been included as a response to the consultation on the
undertakings in lieu offered by News Corporation and may be published as part of that

&%,
1 s
O Wmdwwksw:‘um

improving
the quality
of life for all
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Department for Culture, Media and Sport

process. | am now considering the responses made to the consultation, and will make a
statement in due course.

‘Related documents are available on the DCMS website at:
http://www.culture.gov.uk/news/news_stories/7883.aspx. | enclose a copy of the statement
and undertakings in lieu for reference with this letter.

With best wishes

Rt Hon Jeremy Hunt MP

' Secretary of State for Culture, Olympics, Media and Sport

Encl. Copy of the statement and undertakings in lieu
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Froim: -

Sent: ‘ , 15 April 2011 12:43 |

To: | | |

Subject: o Re: BskyB Timings : . ,

-

Grafeful for your advice on this in Eabsence

| recall that we now thlnk it will be early May untit we have worked through all the responses and mid-may until ghe '
licence and branding agreements are comptete’2 |s that right?

What sos is likely to want to do is to take his final dec;smn as early as pess;ble

For exarnple, once we have completed our ana!ysns (assumlng no need to consuilt further) t expect he will want to go
public oni his dec:smn and.say if's subject to thie detail on the carriage agreements being completed.

% ssible for him to do this at that stage or will he have to wait unt!l all the detae!s are worked through before
saymg anythmg/takmg a final decision?

If we have to wait wh,en are we likely o be able to announce?
Grateful for quick response pls on these ang questions.
Many thanks | - c

Sent from my BlackBerry Wireless D'e\)ice.

Could you give me a brief ixpdate on W’h_ere we are with the BSkyB takeover pe_roces;s? Secnﬁcally
1 what are the currént timings? | | |
2 when is the next advcce going to JH on thrs’?
3, Can we expedlte the process so it is ready to go after the focal elections?

Many thanks,

\
" Private Secretary
- Office of the Special Advisers :
. bepartment for Culture Media and Sport
2-4 Cock Spur Street '
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from: . ~-OLDFIELD PAUL .

Sent:' . . - "18April201110:42 s
To: - Sy SMITH, Adam; MARTIN LINGA: ZEFF JON: SMITE Gadric
Ce: s . SS | _

" Subjéct: 1 CommsMeeting Actions

1

SR Actlons for our Comms meetmg thls mornlng _
: R

¢ Adamto speak to M Gove s SpAd re changes in currlr.ulum affectmg number of chlldren studymg Sports, ' Lo
" Arts and Music. ACTION - Adam " -

e .SoS asked whether we could/ $should look to invoke the Pl test re ‘fit and proper person re Newscorp/ Sky

_ merger. 505 also asked for a likely tlmetable in concludlng the process— ie what are next steps and dates

. ACTION -Rita NN

e LM reported on DEA JR decision whrch was due thlS week. SoS wouid Ilke Adaiti and Llnda to work together

_ on getting tone of any statement rlght ; e : ‘
e SoS wants to see Steve Hilton onWed re 2012 Ceremonles A_C‘_ﬂ_o_l\l_;]:
. SoS would like an update from Tanm Grey Thompson on. honours for Paralymptans ‘ACTlON -

paulOWdfield . S A
Principal Private Secretary to the Secretary of State e S AR
~ Department for CuIture,,Med_raand Sport. ' s ‘ ‘

a0,

3 S g o AR
e
«

MOD300005025



To ~ Secretary of State

: l ‘.zf . . . P R
' (if they are accepted) by yout. OFT/Ofcom have had two rounds of

For Distribution to CPs

Department for Culture, Media and Sport ' - 4th roor N

v x

Media Directoraté - , Fax

105

RESTRICTED - .

cc Jonathan Stephens
Jon Zeff

From ' Rita Patel Adam Smith

: ' Carola Geist-Divver " Sue Beeby
File Ref ‘ B | -

Date 18 Aprit 2011

. NEWS CORP/BSKYB MERGER

This minte is a brief update on progress and likely timings. We explored this
morming with the OFT and OFCOM the outstanding issues, the process of handling
them between News Corp, OFT/Ofcom and you, and the ’qmetable.

2 We assumed thatyou would want to move as early as possible toa decision on
the UlLs, even if there was & subsequent need for a further, short (7day)
consultation on agreed changes to the undertakirigs {likely), subject to following

due and secure precess. You will also need to assess the risk involved in agreeing
the UlLs before the operational agreements (see below}. Onthe other hand, the

longer before your decision, the thore appaz:miniity for other difficulties to arise.

3 The carriagez and brand licen
which we consulted, be agreed p

themse acceptes
f clarification
with News Corp on these agreements to ensure that they are meeting what they
committed to in the UlLs and associated Business Plan. These agreements depend
on a number of operational agreaments (eg ad sales and broadcast and techpical
services). These operstional agreernents could be agreed before or dfter a. decision

on the UlLs: the News Corp assumption is that they would follow, and your decision

could then be made more quickly (though there need be no impact on the overall
timetable to completion). The OFF will advise, in the light of their discussions, on
the level of risk involved, since, orice the UllLs are approved, your leverage over the
essential operational agreements would be considerably reduced.

4 OFT have identified four key issues: Finance (especially the inflation c?p)-; levels
of Marketing and Promotion; Diversification (extent to which New Co will be able

" to diversify); and the mechanics of the process — there are complex interactions

between the timings of the bid process and the establishment of New Co which

have to happen in a sensible order if isks are to be minimised and the UlLs have the

desired effect. .

RESTRICTED
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Department for Culture, Media and Spdrii ' ) . B : ' T

5 Our current expectation of the timetable is:

Wic 18 Aprit — OFT will be communicating with News Cofp in relation to points
raised in the consultation. . :

W/c 3 May - DCMS éppoi.nts externat lawyers to examine the carriage and licensing
agreetnents from g contractual perspective. ’ ' '

‘Wlc9 May DCMS conference with Céunséi oti ‘p‘f-repos.ed C_onsu[tatidh responses.
W/e 16 May (or possibly the week before)_i the OFT propoéed this morning that
* they submit to you their initial advice on the agreements (including whether

amendments to the UlLs should be pursued).

6 This suggests that a final decision mighit be possible (just) by the end of May, if
you [eave the operational agreements to be agreed by you subsequietitly.

tmplications of the Phone-Haelis

7 The Phone-hacking issues as currently admitted by News Corp cat NG
be considered by you when migking yol t the ma

ordéred at a seni
of tisk you wa

RESTRICTED
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LN : . - . . . ’ 2

From: . ' ZEFF JON
Sent: . ‘ 19 April 2011 11:44
To: - PATEL RITA

Cc: ‘ ‘
Subject: Fw: Comms Meeting Actions

Rita
Seé below. SofS raised two points;

A) are vie sure the process is going as fast as it can - sofs keen to make decision asap post-holidays. | said [ thought
it was but we'd stay on the case. . S '

_B) wants to make sure we've thoroughly kicked the tires on scope for invoking- the standards imb of thpitest.
_Someone has suggested to him that we could instigate a new reference because information has come to light {on
' phone hacking) which wasn't available to vince ¢ when he took the original decision. | was doubtful but agreed to.
check. . ‘ .
o

sent from blackberry

enit: Mon Apr 18 10:41:39 2011
* Subject: Comms Megeting Actions ‘
Actions for our Corims meeting this morning

e Adaen to speak to M Gove's SpAd ré changes in cufricufum affecting humber of children studying Sports,
Aets and Music. ACTION -~ Adary : . '

he should fook to invoke thie Pl test re “fit and proper person’ ré N SWsco

alse agked for a likely timetable in concluding the process-

Hita . ) e . ) : o . . S

A e on DEA JR decision which was due this week. So$ would fike Adam and tinda to work together
Gt tone of any statement right. , '
SoS wantstosed | pnWelf re 2012 Cerermonies. ACTION-___ ,
$o6 would fike an update from Tanni Grey Thompson on honours for Paralympians. ACTION - to
chase up : |

pautoldfied | |

Principal Private Secretary to'the Secretary of State
Department for Culture, Media and Sport
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" Department for Culture, Media and Sport. - 2-4 Cackspur Street - Tel - ' )
Rt Hon Jeremy Hunt MP London SW1Y 5DH Fax
ecretary of State _ ~ www.culture.gov.uk ) O

CMS 172104/asg

Dear lvan

(‘.

. depaftmeﬁt for
- lvan Lewis MP culture, media
- House of Commons and sport
LONDON
SW1A 0AA 19 April 2011

NEWS CORP ACQUI.SITION' OF BSKYB AND NEW COMMUNICATIONS ACT

Thank you for your letter of 30 March.

| think it is simplest if | answer your questions in order. Before doing so; though,

| should stress that we are still considering the representations on the consultation

and the details of the carriage and brand licensing agreements, and | have not reached
a final decision on this matter.

1. Who will appoint the Board of Newco?

Oy

How the initial Board of Newco will be appointed is something that remains
to be determined. Going forward, the selection of the Board will be a matter
for the company to determine. As you will have seen, the UlLs provide that
the majority of the board should be properly independent. The Interpretation
section of the UlLs sets out in some details what is meant by independent

in this context. : ‘

What proportion of the Board will be independent non-executive
Directors? o

The majority will be independent.

. Who will appoint the independeﬁt Chair of the Board?

The mechanism for appointment of the Chair of the Board is to be
determined, but | would note that the Chair of the Board must be an
Independent director, as set-out in the UlLs.

improving
the quality

%mwgik of life forall
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4. Do you accept the following in relation to Newco?

a. It will be dependent on a contract with News Corporation for 85%
of its revenues and 25% of its costs.

The precise figures are commercially sensitive and will depend on a
number of variables but | can confirm that the carriage agreement will
be of key importance for Newco. The ten year carriage agreement and
the 7 years renewable brand licensing agreement are important
elements in ensuring that Sky News will be economically viable and so
continue to contribute to plurality. To the extent that Newco is able to
secure any significant new business, the balance of funding could

- change. ' -

b. 1t will be dependent on News Corporation to distribute its TV
news output on the BSkyB network.

This is correct. In this respect, it is in exactly the same position as any
other broadcaster carried on Sky. ltis important for plurality that Sky
News continues to be available on the Sky platform and this does not
preclude Sky News from being carried on other platforms such as
Virgin. '

" In terms of substantive dependency, | would note that the importance
of the carriage agreement with News Corporation for Newco has been
addressed in the UIL by means of the fact that News Corporation can

_ terminate the carriage agreement only in the event of a material breach
~ that has not been cured or in the-event that Newco ceases to provide
output which is branded "Sky News". '

c. It will only be viable long-teﬁn if Newscorp are _wil'ling to renew
the Carriage Agreement.. ’

1t is not possible to predict with any certainty what the position will be in
ten years and whether Newco will enter into a new contract with News
Corporation or obtain new or additional sources of revenue/business.
You will recall that Ofcom advised me in its letter of 1-March that the
'UlLs, including the 10 year carriage agreement; addressed its earlier
plurality concerns. ' :
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5. How is the proposed remedy consistent with the OFT’s guidance that it

_ is rare to accept even interim purchase/supply arrangements between
merging partners and the divestment business given the requirements

for a clear cut remedy in lieu of a Competition Commission reference? -

‘The OFT's guidance relates to different issues from those | have to deal with.
The OFT remedies are designed to solve competition concerns and the
guidance is tailored to those sorts of issues. Where merging parties and a
divested business are direct competitors, | can understand that it may be rare
for purchase/supply arrangements to be accepted. Here, however, | am
dealing with a plurality issues in circumstances where all of the compétition
issues have been dealt with by the EU Commission, so the guidance is not
quite on point. In addition, itis worth noting that whereas with the OFT, if it
refers a competition case to the CC, that is the end of its involvement, with
plurality matters, the structure always leaves the final decision to me, even if
the CC were to be involved. In any event, | have taken into account the
advice of both the OFT and Ofcom in this process.

In the end, under the statutory scheme, | have to consider whether the
proposed remedy prevents, mitigates or remedies concerns about plurality.
The remedy in this case is designed purely to address the plurality issue. To

~ that extent | am conscious of ensuring the Newco is a viable provider of news.

Ofcom provided its report identifying its concerns regarding plurality which |
took seriously. Whilst there were issues in that Ofcom analysis about which:
questions might have arisen, in reaching the view that | should consult on the

* proposed remedy, | sought to ensure that the remedy dealt with the concerns
identified by Ofcom. - | will, of course, consider carefully the issues raised in
the course of the consultation and will then reach my view whether the
proposed remedy will fulfil the relevant statutory test..

6. Company Directors have a duty to act in the interests of their company
and shareholders. Therefore is it not the case that as Newscorp are the
main customer.and distributor for Sky News the Directors of Newco will
have a duty to respond positively to the interests of Newscorp?

The directors of Newco have a duty to act in the interests of Newco. This will -
clearly involve consideration of Newco's .relationship with Newscorp as Sky ’
News' main customer, but decisions in each instance will depend on

individual circumstances. There could equally be circumstances in which
independent directors advise the board to pursue a strategy that makes

Newco less dependent on Newscorp. ltis worth noting also that, as with any
other company, the directors of Newco will act in accordance with the Articles
of Association, which will have the provisions relating to independence
enshrined in them. g
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7. Finally, you have confirmed that it is the Government’s intention to
introduce a new Communications Bill. Will you accept my offer to work
with you to ensure the Act can be passed by 2013 rather than 20157
Creating a new regulatory environment is a jobs and growth issue and
therefore we should move quickly. In light of the very real issues of
impartiality that have arisen in relation to this case, will you consider
including provisions in the Bill which would in future remove politicians
from having any quasi-judicial role in relation to specific plurality and
cross media ownership decisions?

| am grateful for your offer to work constructively on a new Communications
Bill. In view of the importance of the issues involved though | do not think the
timetable you suggest is realistic. As we have seen from the Digital Economy
Act, the last time Government rushed through legislation in this area, hastily
constructed legislation can cause problems that take time to resolve. In
addition | thought you had only just started a policy review into this sector
and so | am uncertain what exactly you are calling for. But | can assure you
that | share your view of the importance of the legislation and will want it
introduced as soon as is realistically possible. | will certainly be considering
whether we need to introduce new provisions in respect of media plurality.

| will be publishing a green paper by the end of the year and seeking views
this year in order to scope what it should include. Following the green paper
consultation we will look to make necessary changes as soon as practicable;
not everything will necessarily require primary legislation and we are open to
looking at what can be done more quickly where appropriate.

Rt Hon Jeremy Hunt MP .
Secretary of State for Culture, Olympics, Media and Sport
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' HQUSE OF COMMONS

~ The Rt Hon Jeremy Hunt MP LONDON SW1A 0AA
Secretary of State _ , ‘
Department for Culture, Media & Sport

2-4 Cockspur Street

London

SW1Y 5DH

19 April 2011

Dear Jeremy,

Proposed acquisition by News Corporation (“News"} of British Sky
Broadcasting Group Plc (“Sky”) -

| am writing further to my letter to you of 24 January 2011. There have of course
been further developments and revelations since the date of that lefter.

On 25 January you announced that on the evidence available you considered that it
may be the case that the merger may operate against the public interest in media
plurality but that you are willing to consider undertakings in lieu (FUIL") offered by
News which have the potential to prevent or otherwise mitigate the media plurality
concerns identified in Ofcom’s report. ‘

You subsequently asked the Office of Fair Trading ("OFT") to work with News and
Sky to agree the UIL in order for you to be able to make a final decision as

to whether or not to accept those undertakings, taking into account the (_)FT’s further
recommendations on whether they are practically and financially viable. ' :

'The OFT has since engaged with News and amended the UL offered in the light of '
the comments and recommendation in the OFT report; and the OFT has also
consulted with Ofcom in its role as sectorial regulator. ‘

This process has lead to a revised set of UIL submitted by News on 1 March (‘the
Revised UIL"), a copy of which has been made publically available.

The OFT has advised you that the Revised UIL are likely to be "practica!ly_ and )
financially viable in the short and medium term (that is, no more than 10 years)”.

- The OFT has said that you may wish to consider whether the Revised UIL, which the
OFT considers likely to be effective only in the shori-to-medium term, are of sufficient
duration to meet the media plurality concerns identified by Ofcom or are effective in
relation to them. :
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OFT have also advised that it would be appropriate for you to test further the viability
and robusitness of the commitments offered.

You are of course aware that since the date of my last lefter the scandalous illegal
hacking of mobile phones by the News of the World has come fo a head, News has
now said that it will admit liability and pay compensation in some civil cases. Three
employees have been arrested and their homes and office desks have been raided
by the police. Given News's previous denial that it knew its journalists were
unlawfully intercepting communications {and as | and other observers have
previously pointed aut i is very hard indeed fo believe that senior journalists would
undertake illegal phone hacking activities unless they believed they were supported
by their senior management), and the other criminal and otherwise unlawful and
improper activities undertaken by News of the World journalists which | setoutin
my last letter, | would argue that it is highly unlikely indeed that News can be relied
upon to fulfil the commitments it is giving under the UIL.

| believe it is your position that the Enterprise Act allows only one European
intervention notice to be given to the OFT. However, under section 67(2) the power
_ to give notice to the OF T arises if you believe that “it is or maybe the case that one
or more than one public interest consideration is relevant to a consideration of the
relevant merger situation concerned”. '

Section 58(20) specifies, as well as the *plurality” consideraftion:

“(c) the need for persons carrying on media enterprises, and for those with control of
such enterptises, to have a genuine commitment to the atfainment in relation fo
broadcasting. of the standards objectives set out in section 319 of the
Commurications Act 2003

At paragraph 7.2 of the DTV's Guidance Document “Enterprisef Act 2002; Public
Interest and Intervention in Media and Mergers” the following is stated:

“ _in considering how such a merger may impact on the range and qualfty, or the
standards of UK broadcastirig, the Secretary of State considers it is reasonable fo
have regard fo any relevant information as to the frack record both of the enterprise -
seeking fo acquire a broadcaster and of those who control it in particular where a
relevant merger or special merger situation involves a broadcast media enterprise
and a newspaper enferprise she may look at any relevant information as to how
either the broadcasting or newspaper enterprise have run their affairs”.

. B .
At paragraph 7.20 of the Guidance Document the following is stated:
“In making this assessment, the Secretary of State may nevertigeless also 'wigh to
take into account the media owner’s past compliance with réquirements on his other
broadcasting enferprises fo deliver a sufficient range and/or qualify of broadcasting
services in the UK”;

at clause 7.22:
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“In the Secretary of State’s view, the intention behind this consideration is 0 assess
whether persons controlling or carrying on media enterprises post-merger are likely
to comply with the spirit as well as the lefter of the broadcasting standards set down
in the Communications Act 2003"; '

and at paragraph 7.24:

"Evidence of breaches of UK broadcasting standards may be faken into account.
Another factor relevant to the acquiring media owner's commitrment to standards

~ objecfives might be the compliance of any other broadcasting enterprises it c?optrofs
with broadcasting standards in other geographic regions or jurisdictions....Similarly,
the record of any non-broadcasting media enterprise’s compliance wifh.standards ,
" applicable to those media enterprises might also be considered as adding to the .
overall assessment of an enterprise’s commitment fo standards in markets Where it
operates. This would include standards imposed under self-regulatory regimes. "

Clearly News's illegal activities render them unsuitable to own Sky aqq | believe you
aught to specify this as a public interest consideration. If it is the position under the
Enterprise Act that there may be only one intervention notice given to the OFT then
the notice should be amended to add reference to the broadcasting standards-
commitments mentioned above particularly in the context of News's admission of’
guilt; and the matter should be referred onde more to Ofcom to carry out further
investigations in this regard. You should dismiss the UIL being offered by News .
since they patently cannot be relied upon and the matter should be referred to the
Competition Commission for a detailed investigation.”

I look forward to hearing from you as soon as possible.

Yours sincerely

Tom Watson : ’ .
Member of Parliament for West Bromwich East
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857 Broadway, 3rd floor, New York, NY 10003 m
p +1917 388 3988 f+1917 388 3987 ORG

THE WORLD TN ACTION

Jeremy Hunt

Secretary of State for Culture, Media and Sport
DCMS

24 Cockspur Street

London SW1Y 5DH

20 April 2011

Dear Secretary of State,

Last Friday, several of your constituents and | met you in Godalming to discuss the BSkyB takeover
" decision and its relationship to the News of the World phone hacking cases. As promised, | am now

writing to set out what Avaaz considers to be flaws.in your Department’s process and arguments,
and our suggestions for next steps.

You said that for the BSkyB takeover you are only empowered to look at issues of media plurality,
rather than the broader scope of media standards or whether the buyer constitutes a fit and proper
person. Based on this interpretation of your mandate, you argue that News Corp’s 8™ April
admission of liability on phone hacking is not relevant to the BSkyB deal. However, we contend -

~ based on legal advice obtained last week -- that when you issued the European intervention notice

_ on the takeover, you were unaware of relevant matters that now give rise to additional public
interest considerations. The bidder was concealing this relevant information, thus rendering your
original notice defective and invalid. This obliges you to issue a fresh notice specifying all of the
public interest considerations that now arise. '

Your fallback line of argument was that you can only take account of informatior you received
during your period of consultation on the proposed undertakings, a period which ended on 21
March, 2011. Following several years of denial, News international acknowledged corporate
responsibility for phone hacking less than three weeks after the consultation period ended. The
$ystematic phone hacking, and the long efforts to mislead the police, parliament, and public about
this, are clearly pertinent in assessing the validity and effectiveness of the undertakings before you,
but - through‘no fault of your own — there was no way that you could have received this concealed
information during the initial consultation period. ' '

The announcement on 8" April shows that News Corp is not a suitable guardian of our media
standards, that its owners are not fit and proper people as set out in the 2003 Communications Act,
and that they cannot be trusted to implement in good faith the letter or spirit of the undertakings
they have proposed to you. Moreover, as we pointed out in the detailed legal analysis by DLA Piper
that we submitted to your department as part of the consultation, the undertakings are unclear on
financial penalties for News Corp in case of non-compliance.

As you will know, eminent commentators such as Professor Natalie Fenton and Professor Steven
Barnett have also made these arguments in recent days.
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“We therefore call on you to delay your imminent announcement on the merger, and to issue a new
European intervention notice expanding the scope to look at media standards and fit and proper
persons owning our media. Your actions in this matter are vital for the f(Jture of our media and will
set legal precedent. We urge you not to take an inappropriately narrow interpretation of your

’ | powérs, but rather to interpret them broadly and do all that you can to safeguard the public interest.

The level of public concern on this issue is demonstrated by the more than 53,000 people across the
UK who have signed the petition launched by Avaaz and 38 Degrees on 12 April. The petition says

“We call on your government to suspend consideration of the BSkyB takeover while a
public ihquiry assesses the full extent of the News of the World phone hacking scandal.
News Corporation cannot be trusted, and you should not hand more media power to a
company with a track record of illegal activity. You have a duty to uphold high media
standards for the good of our democracy.” ’ ’

Thank you for your attention to this matter. We look forward to your early response, so that our
communication with our members can be up to date. Please do not hesitate to contact me should
you have any questions about our position.

Yours sincerely,

cc. David Cameron, Nick Clegg, Ed Milliband, John\Whittingdale, Keith Vaz, Lord Fowler
Ed Richards, Ofcom, John Fingleton, OFT i

Lawyers pursuing phone hacking cases ’

‘Media Alliance members

Avaaz members in South-West Surrey

Avaaz.org is a global, multi-Issue, advocacy network with over 8 million members. worldwide,
including more than 500,000 in the UK. Avaaz, meaning “voice” in many languages, works to
close the gap between the world we have and the world most peaple everywhere want.
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HOUSE OF COMMONS

The Rt Hon Jeremy Hunt MP  L.ONDON SWiA QAA
Secretary of State

Department for Culture, Media & Sport

2-4 Cockspur Street

London

SW1Y 5DH

10 May 2011

CONFIDENTIAL

Dear Jeremy,

RE: Proposed acquisition by News Corporation (“News”) of British Sky
Broadcastmg Group Plc (“Sky”)

I note that | have still not received a response to my letter of 19th April regardmg the
proposed acquisition by News Corporation of BSkyB. | attach a copy for your
reference.

Since writing my letter, other criminal trials have béen launched that strengthen my
original concerns. | would imagine that you would at least like to wait until the
outcome of the trials before reaching a decisive view on the commitments made to"
you by News International.

The outcome of the case that may be relevant to your thinking i is at Klngston Crown
Court (ref number: T20107303) :

| look forward to your reply.

Yours sincerely

Tom Wafson
Member of Parliament for West Bromwich East
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The Rt Hon Jeremy Hunt MP -
Secretary of State

Department for Culture, Media & Sport
2-4 Cockspur Street

London .

SW1Y 5DH

19 April 2011

Dear Jeremy,

Proposed acquisition by News Corporation (“News”) of British Sky
Broadcasting Group,Plc {(“Sky”)

[ am writing further to my letter to you of 24 January 2011. There have of course
been further developments and revelations since the date of that letter.

On 25 January you announced that on the evidence available you considered that it
may be the case that the merger may operate against the public interest in media

. plurality but that you are willing to consider undertakings in lieu (*UIL") offered by
News which have the potential to prevent or otherwise mitigate the media plurality
concerns identified in Ofcom’s report.

You subsequently asked the Office of Fair Trading (“OFT") to work with News and
Sky to agree the UIL in order for you to be able to make a final decision as:

to whether or not to accept those undertakings, taking into account the OF T’s further
rrecommendations on whether they are practically and financially viable.

The OFT has since engaged with News and amended the UIL offered in the light of
the comments and recommendation in the OFT report; and the OFT has also
consulted with Ofcom in its role as sectorial regulator.

This process has lead to a revised set of UIL submxtted by News on 1 March (“the

| . Revised UIL"), a copy of which has been made pubhcally available.

The OFT has advised you that the Revised UIL are likely to be “practically and
financially viable in the short and medium term (that is, no more than 10 years)”.

The OFT has said that you may wish to consider whether the Revised UlL, which the
OFT considers likely to be effective only in the short-to-medium term, are of sufficient
duration to meet the media plurality concerns identified by Ofcom or are effective in
 relation to them.
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OFT have also advised that it would be appfopriate for you to test further the viability
and robustness of the commitments offered. ,

You are of course aware that since the date of my last letter the scandalous illegal
hacking of mobile phones by the News of the World has come to a head. News has
now said that it will admit liability and pay compensation in some civil cases. Three
employees have been arrested and their homes and office desks have been raided
by the police. Given News's previous denial that it knew its journalists were
unlawfully intercepting communications (and as | and other observers have
previously pointed out it is very hard indeed to believe that senior journalists would
undertake illegal phone hacking activities unless they believed they were supported
by their senior management), and the other criminal and otherwise untawful and
improper activities undertaken by News of the World journalists which.i set out in
my last letter, | would argue that it is highly unlikely indeed that News can be relied
upon to fulfil the commitments it is giving under the UIL.

| believe it is your position that the Enterprise Act allows only one European
intervention notice ta be given to the OFT. However, under section 67(2) the power
to give notice to the OFT arises if you pelieve that “it is or maybe the case that one
or more than one public interest consideration is relevant to a consideration of the
relevant merger situation concerned”.

Section 58(2C) specifies, as well as the “plurality” consideration:

“(c) the need for persons carrying on media enterprises, and for those with control of
such enterprises, to have a genuine commitment to the attainment in relation to
broadcasting of the standards objectives set out in section 319 of the
Communications Act 2003” -

At paragraph 7.2 of the DTl's Guidance Document “Enterprise_ Act 2002: Public
Interest and Intervention in Media and Mergers® the followmg is stated:

“_.in considering how such a merger may impact on the range and quality, or the

- standards of UK broadcasting, the Secretary of State considers it is reasonable to
have regard to any relevant information as to the track record both of the enterprise
seeking to acquire a broadcaster and of those who control it in p’articu-lar Where'a
relevant merger or special merger situation involves a broadcast media enterprise
and a newspaper enterprise she may look at any relevant information as to how
either the broadcasting or newspaper enterprise have run their affairs”. '

At paragraph 7.20 of the Guidance Document the following is stated:

- “In making this assess[n’eht, the Secretary of State may nevertileless also Wl'S'h to
take into account the media owner’s past compliance with ‘requ:rgments on his other.
broadcasting enterprises to deliver a sufficient range and/or quality of broadcasting
services in the UK”;

at clause 7.22:
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“In the Secretary of State’s view, the intention behind this consideratior is to assess
whether persons controlling or carrying on media enterprises post-merger are likely

to comply with the spirit as well as the letter of the broadcastlng standards set down
in the Communications Act 2003”

and af paragraph 7.24:

‘E vrdence of breaches of UK broadcasting standards may be taken into account
Another factor relevant to the acquiring media owner’s commitment to standards
objectives might be the compliance of any other broadcasting enterprises it controls
with broadcasting standards in other geographic regions or jurisdictions....Similarly,
the record of any non-broadcasting media enterprise’s compliance with standards
applicable to those media enterprises might also be considered as adding to the
overall assessment of an enterprise’s commitment to standards in markets where it
operates. This would include standards imposed under self-regulatory regimes.”

Clearly News's illegal activities render them unsuitable to own Sky and | believe you
ought to specify this as a public interest consideration. If it is the position under the
Enterprise Act that there may be only one infervention notice given to the OFT then
the notice should be amended to add reference to the broadcasting standards
commitments mentioned above particularly in the context of News's admission of
guilt; and the matter should be referred once more to Ofcom to carry out further
investigations in this regard. You should dismiss the UIL being offeréd by News
since they patently cannot be relied upon and the matter should be referred to the
“Cornpetition Commission for a detailed investigation. :

| look forward to hearing from you &s soon as possible.

Yours sincerely

Tom Watson ,
. Member of Parliament for West Bromwich East B
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To: Secretary of State " From.:é‘ : W
- " Tear:Media
Tel: [ |

Date: 13/05/2011

NEWS CORP/BSKYB MERGER
Issue | |

To update you en progress.
Recommendation

2. To note.

" iming

3. In the course of business.
Advrce

4, We met Ofcom OFT and Pmsent Masons (our extemat lawyers) on Wednesday to
drscuss progress to date and next steps on the proposed merger. :

:5 Both OFcom and OFT report that there has been good progress in the drchSsron
with News Corp who have now responded positively to virti

ally all the key issues and
(eventualty) provided ali the documentation requestedv iric drng full fcrms of the brand
li X td earrtage a""reements and the Articles of Associal 13

N dowr ing potl '-rth N WS Cerp ar

independeént " ring trustee” to ensufe that News Corp cempﬁes wrth tts

underﬁakrngs in respect of all the operation agreements (i.e., not the carriage and brand

licensing agreements which you have to approve, but the other agreet covering,

- for example, advertisirig sales and leasing o f land and buildings whrch have to be
agreed before spm:—eff) . . :

6. Pinsent Mascns have been loekmg at the /
perspectwe of Newco (which, of catirse, does not éxist ye
of good points which we have instructed them to ralse with News Corp S !awyers

7. Both OFT and Ofcom propose to provide fmal written advice after the UlLs and key
Agreenients have begn agreed. in terms of tinding, OFT and Ofcem think thrs wrli take
at least angther 2-3 weeks.

Next Sfeps

8. When you r‘ecei\re the advice from the regulators and officials on the Agreements

~

Ho
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and the UlLs, you will need to decide wheiher to:

refer the merger to the Corripetition Commlsswn
accept the UILs as they currentry stand and agree that the merger can proceed
or

o accept the regulators’ advice ihat the UlLs reqmre amendment and have a
further consultatlon period of (at ieast) 7 days.

9. All options will require a statement (though a written one should suffice if the merger
is referred) and the publication of various documerits. In thé case of a referral:

e the OFT and Ofcom reports
+ asummary of the representations made on the UlLs

10. If you are accepting the UlLs (with or w;thnut amendment) in addltlon to the abave
you will also need to pub[lsh -

s the UlLs
» - areasoned response to the points raised in the consuitatlen
o the draft Articles of Assoc:atten (probably: we will aelv:se further on this)

11. We do not prepose fo pubhsh the carriage and brand hcensmg agreements as they
contain cgmmercially sensitive information

12. Any statement wﬂt aise need fo cover phene-haekmg and its reiatmn’sh&p te yem‘
decisiort. : . , R .

e & 6 & o &

Haﬁdﬁr?tgi

peesible 6nee we heve ~carefaﬁ-y eeneid d all the repr
Ofcomn and OF T's advice an the UlLs and brand hcensmg and cafri

T et ) T
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ce: |
Jonathan Stephens
Jon Zeff

Rita Patel -
- Carola Geist-Divver -
Linda Martin

Adam Smith

Sue Beeby
(0
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Fromi .
Sent: 16 May 2011 14:27
To: \ ‘ , :
Cc: - STEPHENS JONATHAN: ZEFF JON; GEIST-DIVVER CAROLA; MARTIN
' LINDA; 4 SMITH, Adam; BEEBY, Sue; PATEL
‘Subject: . : RE: NEWS CORP/BSKYB MERGER

Man{/ thanks for this update. The SoS has hoted the timefines and next steps.

o

From: o »

¢ & I3May201111:03 s

Cez oTEPHENS JONATHAN; ZEFF JON; GEIST-DIVVER CAROLA MARTIN LINDA;
| ) | SMITH, Adam; BEEBY, Sue; PATEL RITA T

Subject: NEWS CORP/BSKYB MERGER

Please find attached an update for the SoS.
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> Department for Culture, Media and Sport ' " 2-4 Cockspur Street Tel ©~ 02072116000 / [ 2
Rt Hon Jeremy Hunt MP - Londan SW1Y 5DH Fax .
Secretary of State a . wwiw.cultore.gov.uk :

Your Ref:
Qur Ref: 1734-44/JB/10

‘Tom Watson MP
' House of Commaons
London SW1A 0AA

17 May 2011

Dear Tom .
Thank you for your letter of 19 Aprll about News Corporatton s prcposed acqws;tmn of
BSkyB. :

" My previous letter of 8 February set out that Section 67(5) of the Enterpnse Act 2002

provides that only one Eutopear Intervention Notice can be given in relation to the same

relevant merger srtuatton The Ncﬂce can include more than one pu est

, but once issued it cantiot have aid gl public _

rations added sc Gs rinot be amended a$ you suggest. However as l ‘s‘}aid at
vis able to remove hcences at any t;me ﬁ‘@m @r@a' cas!

| can assure you. that [ will ort!y accept ’ehe undertakmgs in lieu if they are legaﬂy robust and
enfcrceahle :

With best wishes

Rt Hon Jeremy Hunt MP \ :
Secretary of State for Cufture, Olymplcs Media and Sport

88, improving |
LA L the quality |
A 4 f o life for all
Fsape® ar we to
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Jeremy Hunt Erﬁai
Secretary of State for Culture, Media and Sport Our ref: IG/LS/L0053.0001
DCMS '

2-4 Cockspur Street
London SW1Y 5DH

23 May 2011

Dear Se’crétary of State,

‘ Proposed Merger of News Corporation ("News Corp”) and British SkY‘Broadcasting plc
.( » ("BSKYB”): Notice of Possible Judicial Review Challenge.

We are writing to advise you that we have been instructed by the globally renowned not for profit
organisation Avaaz in this matter. Our client is currently undertaking a detailed analysis of the
information, regulatory reports, and legal advice available to it to date, with a view to bringing a
possible judicial review challenge of your decision under section 120 of the Enterprise Act 2002 (“the
Act") should it permit the proposed acquisition by News Corp of BSKYB without a reference to the
Competition Commission. Having notified you of this intention, we welcome the announcement in the
press on May 20" that you may be minded to ‘extend the consultation period in order to go into detail
on the carriage and brand licensing agreement’ and address concerns from ‘many people’ with respect
to'a reduction in media plurality as a result of the deal’. '

In that regard, we refer to our client’s letter of the 20 April 2011 in which they set out their grounds
for concern to you. We note that there does not appear, as yet, to be any response to that letter from
your office. Further, the submission drafted by DLA Piper UK LLP dated March 18%, on behaif of Avaaz,
entitled "Draft Undertakings in the NEWSCORP-BSKYB Merger’, provided a comprehensive exposition
of the risks to the media plurality considerations set out in Section 58 (2C) of the Act if the proposed
Undertakings in Lieu ("UIL") were accepted as they stood. In that submission the point was made at
para 1.4 that ‘the [UIL] are significantly deficient and do not provide a comprehensive remedy to the
public interest concerns identified by Ofcom and accepted by the Secretary.’

We would be grateful for a response to the detailed points made in that letter, and in particular, your
views as to the various ways in which the UIL must be strengthened: in particular, if you have taken
the view that the UIL should not be, or could not be, strengthened in the respects set out in that
letter, it would plainly assist the public, and potentially the Competition Appeal Tribunal, to understand

the basis on which you have reached that view.

Our client instructs us to inform you that it would be happy to have both the letter of 2¢% April and
that of DLA Piper referred to above published, in accordance with your reported commitment. to
publish ‘independent advice at every step of the way, even when not required to do so by law’, to
ensure complete transparency of the process and, ‘reassure the public about the way this decision has
been taken’. Moreover, our client believes the letters which are highly informative, may assist the
Secretary to broaden awareness of the public interest issues, and stimulate a wider public debate.

www.hausfeldlp.com WASHINGTON,D.C. ¢ NEWYORK / PHILADELPHIA  / SAN FRANCISCO / LONDON

PARTNERS:
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Particularly since you have not had the benefit of an in-depth feport by the Competition Commissibn,
nor the benefit of its acknowledged experience and skill in negotiating remedies of this kind, we
further suggest that:

(a) if you are minded to reject any of the suggestions made in DLA Piper's letter of 18th March, then it
would be appropriate for you to publish your reasons and invite comments on them before any
final decision is taken (so that any error in that reasoning or in the factual assumptions on which it
is based can be drawn to your attention by those with a detailed understanding of the media
industry) and '

(b) if (as was suggested by both OFCOM and the OFT in their letters to you of 1 March 2011) further
discussions on the detailed arrangements have been taking place between DCMS, OFT or OFCOM
officials and News Corporation during the consultation period, then those detailed arrangements
be put out to consultation before any final decision is reached. As both OFCOM and the OFT
pointed out, the financial and practical viability of the UIL and their effectiveness in addressing
plurality concerns depend on the detail of the arrangements (see page 4 of OFCOM's letter and
paragraph 12 of the OFT's letter), so that it must be right to allow public interest bodies,
interested commercial parties, and experts in the media industry to comment on those detailed
arrangements before any UIL are accepted by you.

We look forward to your response.

Yours faithfi

Cec - onsultant, Avaaz .
- Monckton Chambers
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The office of the Rt Hon Lord Prescott
House of Lords

London
SW1A OPW
) 24 May 2011
Rt Hon Jeremy Hunt MP
Secretary of State
Department for Culture, Olympws Media and Sport
1-4 Cockspur Street

London SW1Y 5DH

e el l-SLL

Last'week | was contacted by Al Gore a man | have known for a number of years
“since the Kyoto negotiations. 'He is a man of considerable reputation and integrity
and was concerned that the Murdoch press were exercising considerable influence -
over his television company. | enclose the article that was carried in The Guardian
about this issue. : :

It causes me some concern, though | am not surprised at the exercise of such power
by News International and it is relevant in view of the possible acquisition by Mr
Murdoch of BSkyB. | hope you will then in your consideration of this acquisition take
‘this issue into account.

Yours sincerely _

Rt Hon Lord Prescott
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Al Gore hits out at Rupert Murdoch's News Corp | Media | guardian.co.uk

g'ﬂal'dian . s ’ Prriog a2 eEG Ly ‘
- ' Tocsi
. AR - Pt <
¥ N ) y
Al Gore hits out at Rupert Murdoch's
News Corp | ,
Former US vice-president says media giant is forcing his liberal
- Current TV service off air in ltaly for huring Keith Olbermann

Din Babhagh
gwodian.co.uk, Thursday 15 May 26.: 15.04 BST

A&wamuiu

Tafisnrd L A Borois acsed Rupert Maordods Sows Lorpof 30 v 4 nower o T & wawnentt Y £ onow
Tads, Phaderivapsy Karnmas Jebywd, 2o .
Foraer US viec-president Al Gore has kit out at Rupert Murdoch’s News Co jon,

accusing it of "an abuse of power” by forcing his liberal TV gation off girin Haly because
it did rat fit in with the media giant's “ideslogieal agenda”,

Inan interview with the Qoardian, Gore said the Curront TV news and documentary
channel was told unexpectedly throe weeks ago that i could no longer be carried by Sky
Italia because of its deeision 1o hirea US lef-ledning commentator often eritienl of
Murdoch’s company.- '

He added that the decision reflected how News Corperation operated workiwide. *Nows
Corporation is an international conglomerate with an ideological agenda, 1t seeks
political power in every nation they operate. They wield that power to shut down oices
that disagrec with the agenda of Rupert Murdoch,” Gore said. : ‘

The dedision, he added, was " coruplete shock” but Current TV execmi\"gs were told "off
- the record that the decision was taken on News Corp instruetions from New York”, The

primary reason, he said, was "because Current is launching Keith Olbeomann next
month”, - :

Ofbermann — who styles himselfas 2 leftwing alternative to the rigitwing shock jock
iournalism of Fax News - worked at rivat cable news network MSNBC until he left
abeuptly in January, This came after he wis briefly susperded by MSNEC in November
for making donations 1o three Democratic candidates in the midterm clections without
seeking prior approval, in breack of company rules. "Olbermann has ofisn been cntical
of News Corporation,” Gore added.

_ Curtent TV broadeasts around the world, including the UK, but the channef has been
more successful in {taly, where it claims that “one in thres” Sky ftalia viewers watch at
some poin: during the week. However, Gore said that decision to not renew the

‘channel’s existing distribution deal also had implications in the UK - where News
Corp’s takeover of BSkyB is under review on the grounds of ‘media plurality™.

http:/www.guardian co.uk/media’201 1 /mayf19/al- gore-rupert-mudoch-new

p.1 L
Page lof2 .

s-corp/print  19/05/201]
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« know that News Corp is close to reaching an agreement to buy BSkyB. Now I may not
be & party to that debate, but if anvbody believes that [News Corp} will remain hands off
ifthere are diverse opinions that do not agree with its ideological agenda then they are
faols. This is proof positive of their abuse of power,” Gore said.

However, Current TY's existing agreement with BSkyB does not expire until next year,
so theve is no immediate threat to its UK position on the satellite service in this country.

Gorealso said he understood there has been "a rapprochement” in the struggle between
News Corp and Silvio Berlusconi’s media empire in Haly. Current TV has run severa’
documentaries critical of the ltalian premier and his government. *Sky Italia is in the
midst of negotiations to enter the digital terrestrial television market and the need
Beclusconi's support,” he said. -

Gore added that he had 2 *pleasant personal relationship” with Murdoch dating backto’ . : -
the former vice-president’s time in the White House, and said that he wasn't sure exactly

on whose authority the decision was made Lo order Current TV off the air in Italy. He

said that be didn't want "to make this ad hominem® but added it was clear that Murdoch

and News Corp bad 100 much power.

Programming aired by Current TV in Italy has included Citizen Berlusconi, a
documentary first produced by the US PBS network, and about the consequences of
handing 2 media mogul farmal political power.

"Anglo-America politieal theory highlights the problem. Tuo much power in the hands

of one persan is dangerous, no matter the ideology,” Gore said. "The conversation of

Cemoeracy, which used 1o happen in newspapers or i other public places now happens :

on the zelevision, screen. But thisis a publie space in which gatekeepers charge rents.” .

He cRed the example of the zo03 Irag war, in which News Corp had acted as “an
aggressive cheerleader™ for the US-led invasion, to the poing where “three quarters of
the American public got the impression that Saddam Hussein was responsible for the
attacks of 2001", This journalism, Gore said, "has consequences” and he argued that
“our democracy is much better when there are diverse viewpoints™ to inform decision-
making.

News Corp haé not rerurned a réquest for comment at time of publication.

» To eoritact rheMgdiaG‘uan&m news desk email editor@mediaguerdian.co.uk or
PhOne020 3353 3857. For all other inquiries please call the main Guardian
switchboard on 620 3353 2000. If you dre wriring a comment for publication, please
mark ckearly For publication”. - )

» To get the latest media news 1o your deskiap o mobile, follow MedioGuaridian on )
Twitter ar Iurp://aufr:a-.com/#!fmediaguardiunmd Pa'aebqok at :
bnp://unuwﬁcebook,m/medidmmrdian .

gartlan ok © Coardian News and Modéy Limited 26ny

http:/fwww.guardian.co.uk/media/2011/ may/19/al-gore-rupert-mudoch-news-corp/print  19/05/20] |
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'Fron1: ,
Sent: . . - " 77 09Juhe 201115:59 . : o ., S
o Tor . < . . :
" Subject: © . " News Corp/BSkyB merger o
-Attachments:” .~ =~ . SB 11 05 24 ana!ysrs of consultatron responses docx
. Importance:. o Hrgh :

1 attach a table Wthh 1dent|f|es the main.issues ralsed dunng the consultatron on, the UlLs to S
‘which we wnll/may have to respond. (This is s1m||ar to the paper I sent you in April and some of
: the responses need more work). . . :

o thlnk you will be. addressmg pretty well all these pomts in. your reports butl have hlghhghted in - ..
“yellow a few points where | would be grateful to Know whether or not you will be addressing .
- them:. - It may be that you- feel they are-more for us to cons1der Wthh is flne we just need to know :

one way or- another ' : - : -

- If you have any comments on the table more- generally, and partlcularly the references to -

. yourselves, please Iet me know

DCMS
2-4 Cockspur Street
London SW1Y 5DH
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MAIN POINTS RAISED BY OBJECTORS TO THE MERGER
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(T%rere are also summaries of all the substantive responses attached to this document)

Répresentation '

response

recommendation

Proposed merger will remove Sky News’
Independence. Sky News will now be -
heavily dependent on an organisation 100%
controlled by News Corp: -
.o The contract with News Corp will -
. account for 85% of its revenues;
.o It will be dependent on News Corp to
~ distribute its TV news output;
‘e Its future existence will depend on
getting a further contract from News
Corp. : :

“The Ofcom report concluded that at present News Corp -

has “material influence” over Sky [and therefore Sky |

' News] sorit is arguable that the Slaughter & May starting

point is wrong and that the increase in influence they
idenitify is therefore over-stated. Moreover, the
proposals for independent directors, an independent
chair and an editorial board are all specifically designed
to address this concern. '

No change to UlLs .

Independent directors will have-a

. commercial incentive (and legal
obligation) to promote the-success of
Sky News. Taking a stand against News
Corp would be contrary to other incentives
and duties. ‘

Sky News could only be expectedto -
provide an independent news voice if its
' difectors and editorial staff are expected to
act with complete disregard for their own
‘job security and success of the company -

The UlLs operate at a number of levels and, taken
together, should ensure the editorial independence of
Sky News. In particular:
o News Corp will remain a minority owner (unlike
with the Times). =
o The new company will have a majority of
independent directors and be independently
chaired. . '
o At least one independent regulator must have
senior editorial and/or journalistic experience.
e The company’s articles of association explicitly
~ embed the principle of editorial independence and
' integrity in news reporting. . :
e There will be a corporate governance and
editorial:committee to ensure compliance with
these requirements, which will also have a

'No changes to the UlLs
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majority of independent directors and be

independently chaired. :
These are explicit primary functions of the directors and
they will be legally required to act in an independent
fashion.

Previous guaraniees and assurances
given by Rupert Murdoch have been
disregarded. On the two previous
occasions when similar boards have been
established to safeguard editorial
“independence” within News Corporation —
at Times Newspapers and the Wall Street
Journal — the structure has failed. Influence
is exerted through the appointment of
senior editorial figures, through informal
conversations with editorial staff, over a
longer period of time, and in ways that are
not easily discernible. One recent example
is the remarkable absence in The Times
newspapers of coverage of phone hacking
allegations made against News Corp’s
News of the World. These are not issues
on which an editorial board can intervene,
however “independent” it may be.

We think the undertakings offered by News Corporation
provide a stronger degree of independence for Sky
News than the provisions for The Times. These are
outlined above. Itis important to recognise that these
independent editors are working in a very different
environment from independent directors on a
newspaper. Unlike newspapers, broadcasters are
bound by the Ofcom impartiality requirements so the
starting point is different. Ofcom’s report recognised that
the impartiality requirements were not in themselves
enough but, taken together with the arrangements for
independent directors and the other requirements in the
UlLs, they concluded that their plurality concerns have
been addressed.

No changes to the UlLs.

' The remedy is not long-term enough.
Ofcom’s report shows is that possible
changes in plurality over the next 10 years
means it may not be necessary to have an
independent Sky News in 10 years. This
uncertainty should be borne by the merging
parties, not the public who would be
affected by a reduction in plurality.
Conseguenty the renies

Ofcom said that “we consider that a carriage agreement
of a 10-year term in the context of industry dynamics in
this sector is long term. This is because we consider
there is likely to be significant evolution of the market
and consumers’ use of news and current affairs over the
next decade. ' As a result, the situation with regard to
plurality may be significantly different in 10 years time.”
Consequently they concluded that the revised

undertakings “address the plurality concerns identified in

No changes to the UlLs.

‘-'—'\
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our repo‘rt of 31 December”.

[No doubt a longer contract could offer greater protection
of plurality but Ofcom’s view was that 10 years was
sufficient to allay their concerns about plurality. The
proposal that the carriage and other agreements should
be indefinite was not something which was offered by
News Corp. Cleary as a result of the consultation, you
can ask News Corp to modify their undertakings in lieu,
but this represents such a departure from their proposal
that, if you were to make a counter proposal as radical
as this, it could lead to a protracted further round of
negotiation. We have no evidence to suggest that News
Corp would accept such an undertaking and there is at
least the possibility that, faced with such an imposition, it
would rather shut down Sky News which would result in
a diminution of plurality. Even if acceptable, the
Secretary of State [and/or regulators] could be'in the
position of having to consider regular requests for News
Corp for the arrangements to be discontinued which
could mean an on-going involvement in the deal over a

large number of years.]

Any attempt by News Corp to acquire the remaining
shares in Sky News at the end of 10 years could be
‘referred by the Secretary of State to the Competition
Commission on plurality grounds providing one of the
parties to the merger supplies at least one quarter of all
newspaper or broadcasting of a particular description in
the UK or a substantial part of it. Itis hard to predict at
this stage whether these thresholds would be met at the
time of any future merger. '
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[It is also worth noting that the Communications Bill may

introduce new provisions to deal with media plurality

though this should not form part.of your deliberations as
nothing has yet been implemented.]

10 years should be a minimum. Should _

not be open to News Corp to be allowed to
acquire additional shares in Sky News
during the first 10 years.

This.is merely a permissive power. If there is a major
change ality before 10-years such that continued

| separation.is no longer necessary, it would be perverse

that no changes c¢ould be made to the arrangements in
the UlLs covering shareholdings. '

‘| No changes to the UlLs.

News Corp can reacquire Newco after 10
years. It is not certain that a take-over bid
for Newco would trigger the merger control
provisions of the Enterprise Act. News
Corp would be well placed to bid for Newco
after 10 years. The impending expiry of the
| carriage agreement between BSkyB and
Sky News that underpins the viability of
Newco will make Newco less attractive to
competing bidders.

The merger control provisions may be triggered by a
reacquisition, More generally, if you take the view that
10 years. is along as realistically can be required given:
the likely changes in plurality in the next ten years, then

clearly the reacquisition of Sky News by News Corp

need not necessarily be a concern from a plurality
perspective, particularly if new provisions covering
media plurality are introduced by the proposed

' Camimunications Bill.]

No changes to the UlLs.

The UlLs do not prevent the acquisition of
shares in Sky News by Rupert Murdoch (or
other members of his family) acting in a
personal capacity.

The undertakings make it clear that the restriction on

' share ownership includes Interconnected Bodies

Corporate so it would therefore be possible for an
individual associated with News Corp to buy shares ina
personal capacity. However, even if they did so, the
articles of association would still remain in force, so all
the requirements about independent directors, etc.
would continue to-apply. The articles of association can
only be changed with the-ag reement of 75% of the
shareholders-and News Corp has to vote against any

| such change to the articles unless they own more than |
50% of the shares. In other words, unless the Secretary

of State allows News Corp to increase its current
shareholding, the articles of association could only be

No changes to the 'UILs.-
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changed if News Corp first sold down its share to 25% or
less. So while it is possible for an individual associated
with News Carp to join forces with News Corp to change
the articles of association, it is not straightforward. As

"Ofcom and OFT have said in meetings, there has to-be a
degree of trust with any undertakings as it is not possible |

to anticipate and prevent every loophole. There will also
be a certain amount of moral/political pressure on News
Corp to comply with the spirit as well as the letter of the
agreement. [Neither Ofcom; OF T nor we think that this
is a:serious It gs.]

: Ne§w5 Co‘yrps share of Sky News is too
great. News Corp could retain the

equivalent of the economic rights it currently |

has in Sky News (i.e. 39.1%) but its voting
rights should be limited to 25% of Ordinary
Shares (so that it cannot veto ordinary
resolutions) and only have voting rights as
are normally accepted to protect a minority

shareholder’s investment, but not such that |

News Corp can veto the commercial
strategy, budget or appointment of senior
management of Sky News.

[not necessary given all the otﬁer protecfidns]

A

No changes to the UlLs.

Key agreemerits between News Corp
and Sky should be available for
comment. Concerns about whether Sky
would continue to cross-promote Sky news’
| ag keenly as it does now.

These agreements have been reviewed by OFT, Ofcom
and our external lawyers. They obviously contain
confidential information and it would not therefore be

right to share-them with third parties. [We have
' considered publishing redacted versions but do not think -

that doing so would add anything of substance to what is
known alieady as all the key information would, quite -
properly, be missing.]

The UILs have been changed

| to ensure that Sky continues to
| cross-promote Sky News on |

Sky's linear channels to a level
and in a manner comparable
with such cross-promotion for.
the period of 12 months prior
to your acceptance of the
UlLs. )

Transfer of Agreements.

[It is not clear that this is a matter for the UlLs and

No changes to the UlLs. .
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concerned that they will have to pay more
than the current going-rate for Sky News

appears to be using the consultation on the UlLs to carry
on their commercial negotiations by other means. In our
view the issues raised by are purely commercial
matters and not issues which it would be appropriate
include further undertakings in the UlLs.]

g powers hirined inthe
{ificles. Concerns that News Corp could
block a share issue or vote to remove the
power to borrow in Newcao’s articles, making
them entirely dependent third party
contracts. -

OFT looked at this specific issue and reported Sky'’s
view that “Sky News was well positioned in terms of

| technological status in terms of its competitors.

However, to the extent that it did wish to fund new
developments, it could do this either by way of borrowing
and [sic] by seeking to renegotiate an enhanced carriage
fee.” This led OFT to conclude that it “does not believe
that the changed shareholder base of Newco, as
compared to Sky at present, provides any reason to
believe the viability of Newco would be materially
undermined for the foreseeable future.” (11 Feb
redacted report, para 7.26). The OFT’s position
assumes that borrowing would be possible [and we
therefore agree that the UlLs should be amended to
ensure that Newco will be able to borrow. ]

Any changes?

Senior editorial/journalistic experience '
| on the board. Concerns that only one
director has to have senior editorial/
journalistic experience and there is no
requirement that he/she should be present
at meetings, nor provision to cover for any
long-term absence.

We think these are valid concerns.

UllLs have been amended so

that board meetings and
meetings of the editorial
‘committee should not be
considered gquorate unless at
least one independent director
with senior editorial/journalistic
experience is present.

Carriage Agreement Not satisfactory that
the Carriage Agreement should end once
Newco ceases the Brand Licensing
Agreement as this prevents Newco from

There is no explanation of why this is undesirable.

No changes to the UlLs.

ending the Brand Licensing Agreement
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after the initial 7 year term, in readiness for
the Carriage Agreement elapsing.

e

Premises and facilities sharing.

‘| UlLs should ensure that News Corp
provides Newco with the financial means to
be physically separate.

Requiring Sky News to relocate would add to its costs
and make it less able to support itself financially in the
future and hence more, not less, dependent on Sky. '

No changes to the UlLs.

Operational Agreements.

o

Advertising should be placed on terms that
do not favour News Corp or BSkyB or deny
access to any legitimate advertising buyer.

[OFT/Ofcom views]

No chahges to the UlLs

Audit The Audit committee should ensure
fairness in transactions between News
Corp/ BSkyB and Sky News, but only
protects “material transactions”. Materiality
is insufficiently defined and appears to refer
only to financials thresholds. An agreement
may be essential but have a low monetary
value. The Audit committee’s powers are
too vague to be effective. A faimess
“opinion obtained by the Audit committee
need not be followed.

Newco should be able to.appoint an
independent auditor to review the pricing
which Sky provides for various services to
Newco, including full access 1o verify that
Sky isin compliance with its obligations
under the proposed undertakings. If any

| discrepancies are found, the cost of such

- an audit should be payable by Sky/News
Corp.

The definition of "Material
Transaction" in the UlLs has
been extended to cover the
renewal or material
amendment to the main
operational agreements
regardless of the value of the
transactions

The UlLs have been amended |

| so that News shall grant

Newco reasonable audit rights

| in the event that Sky fails to
| provide any relevant

information within a
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“ [DN Who pays?]
[OFT/Ofcom views]
Agreed. The UlLs have been changed

(5.4) to achieve this.

No fairness requirement. There should

| be a requirement in the UlLs for News Corp

and!BSkyB not to discriminate against
Newceo in their commercial deals, and to
grant Newco no less favourable terms than
to a third party. . :

shall ensure that Sky enters’
into the agreements with

| length terms which are fair and

UlLs amended so that News

Newco under which Sky will
provide facilities and support
services to Newco, on arms’

reasonable, [words added].

Controls fall away. The corporate

This is not completely correct. The articles of

association can only be changed by 75% of the

No change

governance provisions rules may be voted

H
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out of the Articles by a majority of .
shareholders that are not related to News
Corp. :

| sell down its shareholding.

shareholders. News Corp has to vote against any such
change to the articles unless they own more than 50% of
‘the shares. This could happen only if News Corp was to

Ofcom Code. In addition to any other
consequences which would normally follow,
News Corp will itself pay a financial penalty
of a material amount (perhaps determined

by Ofcom) each time Ofcom make a finding

that Newco has breached the Code.

This feels like double jeopardy and a bit draconian as .
' Ofcom can already fine in these situations. Furthermore .

' it does not-have to be shown that the breach of the Code |
| by Newco was a result if anything done by News Corp
| who will be-the one getting fined.

No change

Mbonitoring Trustee. There should be a
Monitoring Trustee who would report to
OFT and/or the Secretary of State on a
regular basis so that steps might be taken if
thie spin-off is being unduly delayed. The
Monitoring Trustee (who would be

appointed and paid for by News Corp) could

also advise on the key agreements.

Agreed.

The UlLs have been amended
accordingly. See new clauses
6-9.

Interim safeguards. In the interim period
before spin-off the UlLs should state that
News Corp should not take any action’
which might prejudice or impede the spin-
 off of Sky News; the requirement to

' maintain and preserve the business should
iriclude a specific reference to “facilities and
goodwill”; the non-solicitation provisions
should also apply to the interim period.

UlLs amended to accept the
second and third points

“Upfront Buyer”. The majority of existing
Sky shareholders should provide the
Secretary of State with a ‘commitment in
‘principle to purchase Newco shares’.

This is unnecessary as the UILs provide that
shareholders will automatically be given shares in the
Newco in the same proportion as their shares in Sky.

| No change

Diversity. BSkyB broadcasts too much’
American conten.t which has cultural

| This is not a matter of media plvUraIity and therefore

No change .

outwith the scope of your decision.
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' consequences.

Investment in local and European
content. You should ask for assurances
that News Corporation comply with the
Audio Visual Media Services Directive

~ | Compliance with this directive is a legal requirement and

does not need to be e.nshrined in the UlLs.

No change

Dynamic Effects of the merger. The new
company’s “financial power, combined with
hu%i influence in terms of merged
mayketing and programming strength, can
only damage the sustainability of the-other
‘mez'ta groups whlch are an lmportant factor
in media plurality...

“Ofcom’s dynamic analysis led them to conclude that ‘we

do not consider that there is sufficient evidence for the
view that these issues may be expected to result in
additional plurality concerns to those identified by our
static analysis [6.71]". Ofcom nevertheless went on to
say that “while we do not rely on these issues as the
basis for our recommendation that a reference be made

to the Competition Commission, if a reference is made
then these issues merit further evaluation [6.73].”

Given that Ofcom has concluded that the revised UlLs
meet their plurality concerns, it is hard to see why the
UILs should also seek to address the dynamic issues

| which Ofcom concluded did not of themselves justify a

referral.

No change

 Inatequate Time to Consider the UlLs
and for the- Secretary of State to ‘test further
thejviability and robustness’ of the-
commitments made by News Corporatlon

A during the consultation pracess

You have fully complied with the requwements of the
legislation [and only a few organisations have argued

that the timescale for comment was inadequate]. The

OFT and Ofcom have spent considerable time after the
end of the consultation period analysing the key

| agreements.

- No change

|

Laék of ex ante remedies means zthf-atltihe e

me(ger should be referred.

The: Iegilslatlon»expressly provides that you can accept
ngs.in lieuif you are satlsf ed that the UlLs

cerns

No change

The UlLs put teo much powerin the
hands of the Culture Secretary rather
thah mdependent regulators.

| frém News Cotp
| News.Corp to comply with the UlLs. Inpractice,

tate and OF T can require information
he-Secretary of State can direct

complrance w1ll be a matter for the regulators and the

N.oA change
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Secretary of State is unlikely to get involved other than
on.the advice of the regulators. ‘

Déefinition of Plurality. Proper
consideration of media plurality should not
be limited to the news pages of newspapers
and the news channels and news
programmes on TV. Just as newspapers

| contain human interest stories, recipes,
sports reports, crosswords, so television
channels provide documentaries, cookery
shiows, sports coverage and quiz shows.
Both media offer a range of content to their
audiences < and so all such content
provided by the merging parties should

| have been considered by Ofcom.

It is true that the legislation does not define what is
meant by "media plurality” and Ofcom based its
approach in part on representations from merging

' parties and third parties, This was also the approach

| used in Sky/ITV case in 2007. It is also clear from the

debates in Parliament that the concern was about the
risks associated with one person controlling too much of
the media because of the scope for influencing opinions
and setting the political agenda. It is hard to see why
there should be concerns about the potential
concentration of the supply of crosswords. We therefore
conclude that Ofcom’s approach was soundly based.

It is worth noting that Slaughter & May have not made

| this argument.

No change

There is nothing to stop BSkyB from
‘setting up a rival news service along the
lines of Fox News. The UlLs should
-therefore have a non-compete obligation.

News Corp could do this but, it would still have to pay
and for and. carry Sky News. It would also have to set

up a new organisation from scratch, as there is a non-
solicitation clause (para 4.2), [and without the use of the
Sky brand.] The OFT report looked at this question and -
concluded that “While the carriage agreement remains in

| force, this may provide a significant disincentive to set

up a competing news service, which would undermine
Newco, diminishing the return from. Sky's 39% share in
Newco” (para 12.4 of OF T's 11 February report).

Provided that the UlLs are robust enough to ensure the
survival of Sky News, a competing company would add

| to rather than detract from plurality:

No change

Sky News and Freeview DTT. 1he
carriage agreements with Sky News should -
factor in the increase in capacity charges

OFT and Ofcom advise that this has been taken into
account in the carriage agreement. ' :

No change
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after the current contract with Arqlva
exp@res in 2014. .

If Sky remains on the Board of Freeview it
will give News Corp the ability to- influence
the development of the DTT platform which
is a rival to, Sky’s pay TV offering.

Skys interest i ln Freewew will remain unchanged. This
is arguably more of a potential competition issue so falls
outsnde the scope of this decision ‘

No change

Definitions. There needs to be greater
clarity over definition of “material breach”.

| The UlLs have been changed.

Right of redress. Were News Corporation
to aftempt to influence the editorial.
independence of Sky News, there is no
explicit right of redress provided for in the
UlLs. The Government should have
greater monitering powers and that the
Secretary of State as well as OF T should
be able to injunct News Corp.

In practice, monltorlng and compliance on an-on-going

basis will be responsrblhty of the two regulators and

| there is-no-need to give more power to the Secretary of

State, something that other respondees have argued

strongly against.

| No change to the UlLs
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PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
' SKY BROADCASTING GROUP PLC ‘

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF L EGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(@) - News Corporation proposes to acqﬁire the shares in British Sky Broadcasting Group plc that it does
not alreadyown. . - '

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

“(c) On 31 December 2010, Ofcom provided its report-to the Secretary of State on issues of media

o plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order. '

(@ The SeCre_tary of State vc’onsider’s that the conditions for referring the Transaction to the CC ‘under
. Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC. . ’ '

(e) The Secretary of State has a diséretion to accept/undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected.to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

o ® The Secre{ary of State considers that the undertakings given below by News are appropriate to

N tremedy, mitigate or prevent the effects adverse to the public interest which may be expected to result
from the creation of the European relevant merger situation. o ' '

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the

purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction. '

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 - These undertakings shall take effect from the date that, having been signed by News, they are '
“accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS
2.1 News shall effect the spin-off of the Sky News business into an independent English public limited
company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in

‘good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and
in any event within 9 months of the Closing Date, subject to any extension of time agreed with the °

0012561-0000367 CO:14389412.1 1
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consent of the Secretary of State. In effecting the spin-off of the Sky News business in accordance
with section 2.2 below, News shall not take any action that would prevent Newco being placed in an
overall position of editorial, governance, commercial and financial independence in which it will
continue to contribute to plurality as Sky News did prior to the Transaction. Shares in Newco shall

be distributed or otherwise issued -or transferred to the shareholders of Sky in the same proportions
as their shareboldings in Sky. : / \

22 Neéws shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky: ‘

(@) the formation of Newco as a new limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

() the establishment of the corporate governance arrangements set out in section 3
' below; : :

(iii))  the tfansfer of the business of Sky News (as set out in section 4 below) into Newco
in exchange for shares in Newco;

(iv)  the entering into of the agreements between Sky and Newco set out in sections 4.4,
. 4.6 and 5 below;

) the spin-off of shares in Newco to shareholders of Sky in the same proportions as
their shareholdmgs in Sky under arrangements that cause the resulting News
shareholding in Newco on completion of the spin-off to be 39.1%, equal to its
current shareholding in Sky; and

(vi)  the putting in place of arrangements for the public trading of Newco shares.
3.  CORPORATE GOVERNANCE OF NEWCO

3.1  News shall ensure that the corporate governance structure of Newco shall be established to

substantially replicate the effects of the existing corporate governance structure of Sky. In
partxcular

(i) News shall be sub_]ect to a voting limitation of 37.19% of the total votes of Newco
“on substantially the same terms as currently apply in relation to Sky pursuant to the

voting agreement dated 21 September 2005 (as amended by a memorandum dated
19 October 2005);

(D) The articles of association of Newco shall provide that Newco s Sky News TV, radio
and any closely related services (1rrespect1ve of the platform on which such service
is distributed) will abide by the principle of editorial independernce and integrity in
news reporting and where appropriate will comply with the Ofcom Broadcasting
Code. The articles. of association of Newco shall be in a form to be approved by the
Secretary of State prior to the Effective Date;

(iii)  The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies

Corporate as News does not own more than 50% of Newco's voting shares:

(A)  the majority of ﬁe board of Newco shall comprise Independent Directors;

0012561-0000367 CO:14389412.1 : 2

MOD300005066



For Distribution to CPs

14 June 2011

(B)  one of those Independent Directors shall be chairman of the board of
Newco; and '

(C)  meetings of the board of Newco shall be quorate in respect of the
. consideration of editorial or journalistic matters only if an Independent
Director with senior editorial and/or journalistic expertise is present.

(iv)  The definition of Independent Director contained in these undértakings shall be
‘ included in the articles of association of Newco;

W) Material Transactions between Newco and News or Sky shall require the approval
of Newco's audit committee, which shall consist exclusively of Independent
Directors. Material Transactions between Newco and News or Sky involving
amounts of £12.5 million or more shall also require the approval of the board of
Newco. In addition Newco's articles of association shall also provide that
transactions between Newco and News or Sky may, depending on materiality,
require an independent fairness opinion or Newco independent shareholder approval -
(by virtue of Newco applying controls that have equivalent effect to those imposed
by Chapter 11 of the Listing Rules); '

(vi)  The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence
and knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have
senior editorial and/or journalistic experience; ' '

(vii)  The articles of association of Newco shall provide that the appointment or removal

" (including any material changes in terms and conditions ‘which could give rise to

constructive dismissal) and any material changes to the authority or reporting
relationship of the head of Sky News must be approved by the board of Newco;

_(viii) The articles of association of Newco shall provide tbat Newco shall adhere to the
* obligations imposed. by the Listing Rules as regards compliance with the principles
. set out in the UK Corporate Governance Code; and

(ix) The articles of association of Newco shall provide that, so long as News in .
combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of Neweo's voting shares, Newco
shall establish a corporate governance and editorial committee which will:

(A)  comprise a majority of members who are Independent Directors (including
an Independent Director with senior editorial and/or journalistic
experience); '

(B)  be chaired by an Independent Director;

' (C)  be entrusted with oversight of Newco's compliance with the corporate
governance provisions, the provisions relating to the principle of editorial
independence and integrity in news reporting and compliance with the
Ofcom Broadcasting Code as provided for under section 3.1(ii) above; and

(D)  operate ynder terms of reference which will Stipulate that the corporate
governance and editorial committee will:
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L be adequately resourced and have powers to review and investigate
all areas within the remit of the committee;
1. meet at least four times a year;
[I.  report on a regular basis to the board of Newco;
IV. cause a statement to be included in the Newco annual report on its

activities including its oversight functions specified in section
3.1(ix)(C) above; _

V. consider any representations made by the head of Sky News as to
Newco's compliance with the provisions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco;
and

VL advise the Newco board on any issues within its remit including any
approval specified at 3.1(vii) above.

(E) . be quorate in respect of the consideration of editorial or journalistic matters
only if an Independent Director with senior editorial and/or journalistic
expertise is present.

~ For so long as News in combination with any member of the same Group of Interconnected Bodies

Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate

- governance provisions provided for in séctions 3.1 (ii) to 3.1 (ix) above.

News shall not attempt to cause Newco to act in breach of its Articles of Association.

- SKY.NEWS BUSINESS TO BE HELD WITHIN NEWCO

News shall cause the Sky News business to be transferfed, as a going concern, to Newco. This will

. require the transferring or makmg available of those assets required to conduct the Sky News

business, which will be set out in a Schedule of Assets which will be prov1ded to the Secretary of
State prior to the Effective Date and which will include:

() all or substantlally all tangible assets currently used exclusively for the purposes of
carrying on Sky News' business. Arrangements will also_be made for Newco to
have the use of assets which are not used exclusively in the Sky News business on
normal market terms if so requested by Newco;

(i) all Key Sky News Editorial Staff and all or sﬁbstantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and
Jinternational staff), production, online and multimedia staff; and

(iii) - all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News
business (and, to the extent that such licences, permits, consents or authorisations
are not capable of transfer, News will endeavour to assist Newco in applying for
new hcences permits, consents or authonsatlons) '
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42  News shall (subject to customary limitations) not solicit staff transferred to Newco for a period
beginning on the Closing Date and ending 24 months after the date of spin-off.

4.3  Without prejudice to the generality of section 4.1 abbve, and subject to obtaining the necessary third
party consents, News shall also use all reasonable endeavours to procure that there will be
transferred or made available to Newco:

@ the benefit and burden of any carriage agreements between Sky and third parties
(including with Virgin Media and UPC) for the distribution of the Sky News TV
channel. News will use all reasonable efforts to ensure that these agreements are
transferred directly to Newco; -

(i) Argiva capacity for one standard definition channel until the expiry of Sky's existing .
. capacity agreement with Arqiva in respect of the broadcast of Sky News on DTT;

(i)~ the benefit and burden of wholesale contracts entered into by Sky for the supply of
- news content.to Channel 5 and IRN; and ‘

(iv)  the benefit and burden of all or substantially all contracts to which Sky News is
party associated with fixed newsgathering. : ' g

4.4  In addition News shall ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date. :

4.5 Any Carriage Agreement approved by the Secretary of State for the purpose of the obligation in
~ paragraph 4.4 above shall:, ' . ‘ ' ‘ ‘

@) be for a term of 10 years} '

(ii) not provide Sky (or News) with any ability to determine or. influence the editorial
content of Sky News output or the appointment or termination of editors or other
‘staff of Newco; ~

(i)  subject to section 4.8 below be terminable by Sky only in the event of material
' breach that has not been cured or in the event that the Brand Licensing Agreement
expires or terminates; : e

(iv)  (subject to EPG regulation including Ofcom'’s Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") oblige News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse
than Sky News' current EPG slot; and

) contain a dispute resolution mechanism.

4.6 News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for a fourteen year term
which may be extended at the option of Newco for a further 3 years, in a form to be approved by the
Secretary of State prior to the Effective Date.

47  Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall: L
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@) permit Newco to use the Sky News brand in connection with its news output;

(ii)  not provide Sky or News with any ability to determine or influence the. editorial
content of Sky News output or the appointment or termination of editors or other
staff of Newco; ,

(iii)  subject to section 4.8 below be terminable by Sky only in the event of a material
breach that has not been cured, in the event that Newco ceases to provide output

which is branded "Sky News" and/or in the event of a change in Centrol of Newco;
“and

(iv)  -contain a dispute resolution mechanism.

4.8 News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can
be terminated by Sky until any dispute between Newco and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termination by Sky of the relevant agreement
(irrespective of the outcome of that dispute resolution process).

49  News shall ensure that Sky continues to cross-promote Sky News on Sky's linear channels to a level
and in a manner comparable with such cross-promotion for the petiod of 12 months prior to the
Effective Date, for as long as Newco and Sky are party to the Carriage Agreement entered into
pursuant to section 4.4 above, and only to the extent that such cross-promotion is not classified as
“television advertising” under Ofcom's Code on the Scheduling of Television Advertising.

5.  OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO
5.1 - News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with-

Newco under which Sky will provide facilities and support services to Newco, on arms'-length terms
which are fair and reasonable:

() an adQerti‘sin‘g sales agreement between Newco and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years;

(ii) a lease of land and buildings under which Sky will agree to lease the existing Sky
News land and buildings to Newco for a period of up to 15 years and which shall be
in a form to be approved by the Secretary of State prior to spin-off;

(iii)  a site support services agreement under which Sky will agree to provide certain
support services to Newco while Newco leases premises from Sky including IT
support services for a term comparable with the terii of the lease;

(iv)  one or more agreements in relation to broadcast and techmcal services under which
Sky will offer to Newco:

(A) satellite capacity;
, (B) playout;
© uplink;

(D) DTT transmission;
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(E) . online transmission; and
® mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except
for the service set out at (D) which will be provided until [[13<] (when Sky's contract with
Argiva relating to the broadcast of Sky News on DTT expires and it is expected that Newco
will enter into its own contract directly with Arqgiva) and, in the case of the agreement(s)
relating to the services set out at (A), (B) and (C) in a form to be approved by the Secretary
of State prior to spin-off; and - -

) broadcast operatlons (including studio operations staff such as camera operators and
sound technicians; edit suite services and staff; in-studio graphics specialists; and
video library staff) and creative services (on- and off- screen design services)
agreements. -

5.2 Each of the agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision .
of reasonable notice to Sky and, where appropriate, break fees to cover Sky's unavoidable costs of

early exit. The required period of notice (and, where applicable, break fees) will be set out in each
agreement.

5.3 - News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
‘ that charges to Newco are set for the first year at a fixed price (for each relevant agreement)
equivalent to the cost of Sky providing the relevant services (including internal cost allocations) plus

a 5% margin. Thereafter the charge to Newco for each agreement will be based upon the fixed price
increased by CPI for each following year for the remainder of the agreement, with the following

‘ ad_]ustments
0} Sky will adjust pricing to reflect actual usage levels for services where Newco has
variable demand (e g: IT support services and broadcast operations and creative
services); and :
(ii) Sky will adjust pricing to pass on savings or cost increases of services which Sky

obtains from a third party (for example, the cost of web hosting or mobile
transmission); and e

(iif)  the percentage increase in the total amount charged to Newco on a like-for-like basis
(i.e. assuming the same levels on consumption for those costs which are variable in
nature based on usage levels) will be subject to an aggregate cap on the increase in
the total amount charged to Newco of 6% plus 50% of the incremental increase in
CPI between 6% and 10%, and to the extent that this is exceeded the CPI adjustment
applied to the charge for each agreement will be reduced.

News shall grant Newco reasonable audit rights in relation to such actual usage levels, savings or
cost increases in each case to the extent that Newco reasonably requires such an audit, in the event

- that Sky fails to provide any relevant information within a reasonable period of time following a
written request for such information from Newco, such right not to be exercised more frequently
than once per year. In the event that any audit identifies any. discrepancy, appropriate adjustments to
charges will be made.

5.4 News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain
a dispute resolution mechanism. In the case of the lease agreement described in section 5.1(ii) above
and the agreement(s) in relation to services described at section 5.1(iv)(A), 5.1(iv)(B) and 5.1(iv)(C)
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above, News will ensure that the dispute resolution mechanism contains similar provisions to those
described at 4.8 above. -

6. APPOINTMENT OF MONITORING TRUSTEE

6.1 Within 20 Working Days of the Effective Date, News shail nominate a Monitoring Trustee to be
approved by the Secretary of State in writing on such terms to be approved by the Secretary of State
in advance in writing and remunerated by News. The Monitoring Trustee so approved shall be
appointed by News within 7 Working Days.

6.2  The Monitoring Truste¢ shall possess appropriate qualifications and experience to carry out the
Monitoring Trustee's Functions. '

6.3  The Monitoring Trustee shall be independent of News, its Affiliates and any member of the same
Group of Interconnected Bodies Corporate and shall have no conflict of interest in relation to the
- performance of the Monitoring Trustee's Functions. '

. 6.4 If the persoti.nominat’ed by News pursuant to section 6.1 above is not approved by the Secretary of
State, News shall nominate an alternative person within 7 Working Days to be approved in
accordance with the procedure set out in 6.1 above. : '

6.5  Inthe event that:

] News fails to nominate anly person or persons in acdordance with the provisions of
section 6.1 above or 6.4 above; or

(ii) none of the persons nominated by News pursuant to section 6.1 above or 6.4 above
is approved by the Secretary of State; or _ : N '

(i) News is unable for any reason fo conclude within the time timit stipulated in section
6.1 above the appointment of any such person following approval by the Secretary
of State, ‘

News shall appoint from such person or persons nominated by the Secretary of State one person to -
act as Monitoring Trustee iri accordance with such a mandate as is approved in advance in writing by
the Secretary of State. News shall use its best endeavours to make such appointment within 7
Working Days of receiving the nominations from the Secretary of State and in any event within 15
Working Days. ' '

6.6  News shall secure that a Monitoring Trustee is appointed in accordance with sections 6.1 to 6.5
above prior to the Closing Date. '

6.7 In the event that the appointment of a Monitoting Trustee terminates for any reason prior to the
fulfilment of the undertakings to the satisfaction of the Secretary of State, including where the
Monitoring Trustee has ceased to perform or to be able to perform its functions or for any other good

-cause (including a conflict of interest or illness), News shall, if directed to do so by the ‘Secretary of

State, upon the direction of the Secretary of State, propose a replacement within 7 Working Days to
be appointed in accordance with sections 6.1 to 6.4 above. If no replacement Monitoring Trustee is
appointed within 30 Working Days of this section being triggered, News shall appoint a Monitoring
Trustee in accordance with section 6.5 above. Where required by the Secretary of State, the outgoing
Monitoring Trustee shall continue as Monitoring Trustee until a new Monitoring Trustee is in place
and a full handover of all relevant information has taken place. ' ) :
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6.8 The Monitoring Trustee shall remain in place until the spin-off of the Sky News business in
accordance with section 2 or until all of the operational agreements detailed in section 5.1 above
become effective, whichever is the later.

69  News shall not vary the terms upon which a Monitoring Trustee is appointed save with the consent
of the Secretary of State. '

7. 'FUNCTIONS OF MONITORING TRUSTEE

7.1 The Monitoring Trustee shall act on behalf of the Secretary of State and shall be under an obligation
to the Secretary of State to carry out its functions to the best of its abilities.

7.2 - The Monitoring Trustee shall monitor News' compliance with all and any part of these undertakings
prior to the operational agreements detailed in section 5.1 above becoming effective and shall
provide to the Secretary of State any advice that he may reasonably require in relation to his review
of the key operational agreements in section 5.1-above which require his prior approval.

73 The Monitoring Trustee shall, as soon as reasonably practicable, comply at all times with any

. reasonable instructions or written directions made by the Secretary of State and such person
nominated by the Secretary of State for the purposes of carrying out or securing compliance with the
undertakings (or any matter incidental thereto) and shall provide to the Secretary of State such
information and reports in relation to the carrying out of the Monitoring Trustee Functions as the
Secretary of State may reasonably require.

74  The Monitoring Trustee shall promptly report in writing to the Secretary of State and to the OFT if
the Monitoring Trustee concludes on reasonable grounds that the undertakings have been breached,
or if it considers that it is not in a position to effectively carry out its functions. In that situation, the
Monitoring Trustee should set out the reasons for its view and attach any relevant supporting
evidence available to it (unless doing so would infringe its obligations referred to in section 10.2
below). If the Monitoring Trustee sends a report to the to the Secretary of State or to the OFT under
this section 7.4, the Monitoring Trustee shall, at the same time, inform News of such a report being
sent.

7.5 - The Monitoring Trustee shall ensure that:

@ no arrangements are put in place or completed that affect the ability of News to
comply with its obligations under these undertakings; and

(ii)  News takes no action or makes no omission that might adversely affect News'
_ compliance with its obligations under these undertakings. :

76  The Monitoring Trustee shall:

) facilitate the provision of information by News to’ the Secretary of State in
accordance with section 9 of these undertakings; and

(ii) have access to all relevant information and documents which it shall pass to the
Secretary of State if so requested (unless doing so would infringe its obligations
referred to in section 10.2 below).

77 In furtherance of the Monitoring Trustee's functions outlined above, the Monitoring Trustee shall
take such steps as it reasonably considers necessary including giving such directions to the officers
or staff of News, including any person holding such position on a temporary basis, as are reasonably
necessary for the fulfilment of the Monitoring Trustee's functions: :
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7.8  In order to provide advice to the Secretary of State in relation to his review of the operational
agreements as set out in section 7.2 above, the Monitoring Trustee shall be permitted to call on the
advice of any third party that the Monitoring Trustee reasonably considers to be expert in this area
and . independent of News and Newco. - News will bear all reasonable costs incurred by the
Monitoring Trustee under this section 7.8.

8. REMUNERATION OF MONITORiNG TRUSTEE

8.1 News shall pay the Monitoring Trustee a reasonable remuneration for the services it provides in
carrying out the Monitoring Trustee Functions, and shall pay the Monitoring Trusteé in a way that
does not impede the independent and effective fulfilment of the Monitoring Trustee Functions.

9. OBLIGATIONS OF NEWS FOLLOWING APPOINTMENT OF MONITORING TRUSTEE

9.1 News shall not give any instruction or request to the Monitoring Trustee which conflicts with the
Monitoring Trustee Functions. -

92 News shaHAtake all such steps as are reasonably necessary to enable the Moﬁltormg Trustee to carry

- out the Monitoring Trustee Functions and shall cooperate fully with the Momtormg Trustee,
including but not limited to:

(i)  complying pr-omptly and securing that its officers and staff comply promptly with
such written directions as the Monitoring Trustee may from time to time give
pursuant to section 7.7 above' and

(ii) providing the Momtormg Trustee with all such assistance and information, as it may
- reasonably require in carrying out the-Monitoring Trusteée Functions including the
provision of full and complete access to all personnel, books, records, documents
and facilities of News, Sky and Newco as the Momtormg Trustee may reasonably

require access to.

9.3 If News has any reason to suspect that these undertakings might have been breached, it should notify
the Monitoring Trustee and the OFT 1mmed1ate1y

10. REPORTING OBLIGATIONS OF THE MONIT ORING TRUSTEE

- 10.1  Starting four weeks after Closing Date the Monitoring Trustee shall provide every four weeks to the
Secretary of State and the OFT a statement certifying whether or not, in his view, News has
complied with these undertakings in the preceding four weeks.

10.2  When providing its reports to the Secretary of State and the OFT the Monitoring Trustee must ensure
that it does not disclose any information or documents to the Secretary of State or the OFT which
News would be entitled to withhold from the Secretary of State or the OFT (as apphcable) on the
grounds of legal privilege.

10.3  All communications between the Momtormg Trustee and the Secretary of State and the OFT shall be
confidential and should not be disclosed to News, save with the express written permission of the
Secretary of State and/or the OFT. For the avoidance of doubt, nothing in this section 10.3 shall

restrict the Monitoring Trustee from informing News of any report sent to the Secretary of State or to
the OFT under section 7.4 above. In relation to the possibility of disclosure of such communications
to third parties, the Secretary of State shall act in accordance with the provisions of Part 9 of the

Enterprise Act 2002." The Monitoring Trustee shall not disclose such commumcatxons to third
partles
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11.  CONTINUED SEPARATION

11.1  News shall not, for a period of 10 years from the Effective Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination
with any member of the same Group of Interconnected Bodies Corporate as News holding more than-
39.14% of the shares in Newco.

12. COMPLIANCE

12.1  News shall comply promptly with such written directions as the Secretary of State may from tlme to
time give:

) to take such steps as may be specified or described in the directions for the purpose
of carrying out or securing compliance with these undertakings; or

(ii) to do or refrain from doing anything so specified or described which it might be
required by these undertakings to do or to refrain from doing.

122 News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members
of the same Group of Interconnected Bodies Corporate as News shall be attnbuted to News for the
purposes of these undertakings.

123 Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate will comply with
these undertakings as if it had given them. Until the Closing Date, Sky shall not be treated as an

_ Afﬂhate of News for the purposes of this paragraph

' 13.  INTERIM ACTION

13.1  Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparing for
the transfer of the Sky News business to Newco and/or effecting the spin-off):

@) without News accepting any duty to provide any substantial capital expenditure to
the Sky News business in addition to the capital expenditure plans in place at the
time of the Transaction, the Sky News business (as at the Closing Date) is-
maintained as a going concern and sufficient resources are made available by News
for the continuation of the Sky News business on the basis of its pre-merger business
plan;

(i) no material changes are made to the organisational structure of the Sky News
business or the management responsibilities within the Sky News business, other
than in the ordinary course of business; :

(iii)  the Sky News business, including its facilities and ‘goodwill, is maintained and
preserved and is run in the ordinary course;

(iv)  News shall not attempt to influence the editorial decisions of the Sky News business
prior to the completion of spin-off;

W) the nature, descripﬁon, range and ‘standard of news gathering and production and
broadcast news currently supplied by the Sky News business is maintained;
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(vi)  the separate brand identity of the Sky News busine,se is maintained;_

(vii) - no assets of the Sky News business are disposed of, and no Interest in such assets is
- created or dlsposed of, other than in the ordmary course of business;

(viii) there is no new integration of the information technology used by Sky with that used
by the Sky News business and the software and hardware platforms of the Sky News
business shall remain unchanged, except. for changes and maintenance in the
ordinary course of business; and

7

(ix)  all reasonable steps are taken to encourage all Key Sky News Editorial Staff and all
or substantlally all staff currently engaged principally in the Sky News busmess (as
set out in section 4.1 above) to remain with the Sky News business.

13.2  News shall provide to the Secretary of State such information as the Secretary of State lmay from
time to time reasonably requlre for the purposes of monitoring compliance by News with these
undertakings.

14. PROVISION OF INFORMATION

14.1  News shall furnish promptly to the Secretary of State or the OFT such information as the Secretary -
of State or the OFT considers necessary in relation to or in connection with the implementation
and/or enforcement of and/or the compliance with these undertakings, including for the avoidance of
doubt, any confidential mformatlon

15. ]NTERPRETATION

15.1  The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament. ,

152  References in these undertakmgs to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what
most nearly approximates in that jurisdiction fo the Enghsh law term.

153  In these undertakings the word. "including" shall mean mcludmg without limitation or prejudice to’
the generality of any description, definition, term or phrase preceding that word and the word

"include" and its derivatives shall be construed accordingly. , : <
154 For the purposes ofthe'se undeltakings: ,
. "Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person catries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in section 4.6 above;

""business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in section 4.4 above;

"CC" means the Competition Commission;
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"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective; '

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
vote at meetings of that bedy corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings; ‘ '

"CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics; ' ’

T . 3.
"Effective Date” means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate” has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who: - .

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of ‘the date of their first
election to the Newco board, a material business relationship with Newco or News either
directly, or as a partner, shareholder, director or senior employee of a body that has such
a relationship (Sky's independent directors-shall not be excluded from this definition by
virtue of having served on Sky's board); :

e has not received and does not receive additional remuneration from Newco.or News
apart from a director's fee, does not participate in Newco's or News' share option or
performance-related pay scheme, and is not a member of Newco's or News' pension
scheme; '

e does not have close family ties with any of Newco's or News' advisers, directors or
senior employees;

- does not hold cross-diréctorships and does not have significant links with other directors -
through involvement in other companies or bodies;

e does not represent a signiﬁcant Newco or News shareholder; and.

e has not served on the board of Newco or News within nine years from the date of their
first election;

"Interes(" includes shares, an interest in shares and any other interest carrying an entitlement to vote
at shareholders' meetings; and for this purpose "an interest in shares” includes an entitlement by a

person other than the registered holder, to exercise any right conferred by the holding of these shares
or an entitlement to Control the exercise of such right; -
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"Key Sky News Editorial Staff' means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Material Transaction” means any transaction that involves or could reasonably involve the.
payment or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other
limits dgreed by Newco from time to time. For the avoidance of doubt any renewal of or material
amendment to the Carriage Agreement, the Brand Licensing Agreement, the lease agreement
described in section 5.1(ii) above or the agreement(s) in relation to services ‘described at section
5.1(iv)(A), 5. 1v)(B) and 5.1(iv)(C). above would be deemed to be a material transaction for the
purposes of this definition;

"Monitoring Trustee" means the person appointed pursuant to section 6 above to carry out the
Monitoring Trustee Functions;

"Monitoring Trustee Functions" means the functions set out in section 7 above;

"Newco" means the public limited company (including, where relevant, any wholly-owned
subsidiary of such public limited company) into which the business of Sky News will be transferred
and which will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fair Trading;
"Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

' "Secretary of State" means Secretary of State for Culture, Olym;;ics, Media and Sport (except as
context otherwise requires); - <

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
~ (whether on a free to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
entefprises. For the avoidance of doubt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;
"Subs1d1ary" shall be construed in accordance with sectioni 1159 of the Companies Act 2006 (as
amended), unless otherwise stated;

"Transaction" means the proposed acqulsmon by News of some or all of those shares in Sky that it
does not already own; and

"Working Day" means any day other than a Saturday, a Sunday, Chnstmas Day, Good F riday or a
bank holiday.
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PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
: SKY BROADCASTING GROUP PLC )

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

' WHEREAS:

(@)  News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that itvdoes
not already own. : :

(b) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

- © On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media plurality
. (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its report to
the Secretary of State on the creation of a European relevant merger situation pursuant to Article 4(4)
of the Order. - v

(@ . The Secretary of State considers. that the conditions for referring the Transaction to the CC under
- Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded to
refer the Transaction to the CC. ‘ : '

(e) The Secretary of' State has a discretion to accept undertakings in lieu of referenqe from News under
paragraph 3 of Schedule 2 of the Order: '

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate.”

® The Se_cretary of State considers that the undertakings given below by News are appropriate to remedy,
mitigate or prevent the effects adverse to the public interest which may be expected to result from the
creation of the European relevant merger situation. ‘ = '

NOW THEREFORE News hereby gives to the Secretary of State the following undertak_ingé for the purpose

of remedying, mitigating or preventing the effects adverse to the public interest which may be expected to

result from the Transaction. '

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect from the date that, having been signed by News, they are accepted
by the Secretary of State.

2.  SPIN-OFF OF SKY NEWS BUSINESS

2.1  News shall effect the spin-off of the Sky News business into an independent English public limited
company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good faith, at the Closing Date or as soon as reasonably practicable following the Closing Date and in
any event within 9 months of the Closing Date, subject to any extension of time agreed with the
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consent of the Secretary
with section 2.2 below

continue to contribute to plurality as Sky News did prior to the Transaction. Shares in Newco shall be

distributed_or otherwise issued or transferred to the shareholders of Sky in the same proportions as
their shareholdings in Sky. | ) ’

22 News shall take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky: _ , o :

() the formation of Newco>as a new publie-limited company incorporated under the laws
of England and Wales as a Subsidiary of Sky;

(ii) the establishment of the corporate governance arrangements set out in section 3
below; - '

(iii)  the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco; : '

(iv)  the entering into of the agreements between Sky and Newco set out in sections 4.4, 4.6
- and seetion-5 below; :

(v) . the spin-off of shares in Newco to shareholdets of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding
in Newco on completion of the spin-off to be 39.1%, equal to its current shareholding
in Sky; and ' o

(vi)  the putting in place of arrangements for the public trading of Newco shares.
3. CORPORATE GOVERNANCE OF NEWCO

3.1 News shall ensure that the corporate governance structure of Newco shall be estabﬁshéd to
substantially replicate the effects of the existing corporate governance structure of Sky. In particular:

[ News shall be subject to a voting limitation of 37.19% of the total votes of Newco on
substantially the same terms as currently apply in relation to Sky pursuant to the
voting agreement dated 21 September 2005 (as amended by a niemorandum dated 19
October 2005); '

(ii) The atticles of association of Newco shall provide that Newco's Sky News TV, radio
and any closely related services (ifrespective of the platform on which such service is
distributed) will abide by the principle of editorial independence and integrity in news
reporting and where appropriate will comply with the Ofcom Broadcasting Code,

. . ae ."':”I'O:VG' ]

. f Newco shafl be in a4 form fo b
Secretary of State prior to the Effective Date;

(i)  The articles of association of Newco shall prdvide that, so long as News in
 combination with any member of the same Group of Interconnected Bodies Corporate
as News doés not own more than 50% of Newco's voting shares;-the-majetity-ofthe

board-of Neweo-shall-comprise-Independent Directors-and-one—¢ ¢

............
......
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(A)  the majority of the board of Newco shall com rise Independent Directors;
(B)

one of those [ndependent Directors shall be chairman of the board of Newco;
and ' '

(C)  meetings of the board of | Newco shall be quorate in respect of the
consideration of editorial or_journalistic matters only if an Independent
Director with senior editorial and/or jou:mal_istic expertise is preseit.

(iv)  The definition of Independent Director_contained in these undertakings shall be
: included in the articles of association of Newco;

[6%) ¢i¥)-Material Transactions between Newco and News or .Sky shall require the
- . approval of Newco's audit committee, which shall consist exclusively of Independent
" Directors. Material Transactions between Newco and News or Sky involving
amounts of £12.5 million or more shall also require the approval of the board of
Newco. In addition Newco's articles of association shall also provide that transactions
between Newco and News or Sky may, depending on materiality, require an
independent fairness opinion or Newco independent shareholder approval (by virtue
of Newco applying controls that have equivalent effect to those imposed by Chapter

11 of the Listing Rules);

(vi)  &9-The articles of association of Newco shall provide that the board of Newco and its
committees shall have the appropriate balance of skills, experience, independence and
knowledge of Newco to enable them to discharge their respective duties and
responsibilities effectively and that at least one Independent Director must have
senior editorial and/or journalistic experience; ' '

(vii)  €)-The articles of association of Newco shall provide that the appointment or

- removal (including any material changes in terms and conditions which could give

‘rise to constructive dismissal) and any material changes to the authority or reporting
relationship of the head of Sky News must be approved by the board of Newco;

{ii) €vii)The articles of association of Newco shall provide that Newco shall adhere to the
obligations imposed by the Listing Rules as regards compliance with the principles
set out in the UK Corporate Governance Code; and : :

(ix)  &vii-The articles of association of Newco shall provide that, so long as News in
combination with any member of the same Group of Interconnected Bodies Corporate
as News does not own more than 50% of Newco's voting shares, Newco shall .-
establish a corporate governance and editorial committee which will:

(A)  comprise a majority of members who are Independent Directors (including an
Independent Director with senior editorial and/or journalistic experience);

(B) be chaired by an Independent Difectér;

(C)  be entrusted with oversight of Newco's compliance with the corporate

' governance provisions, the provisions relating to the principle of editorial

independence and integrity in news reporting and compliance with the Ofcom
Broadcasting Code as provided for under section 3.1(ii) above; and

(D)  operate under terms of reference which will stipulate that the corporate
* governance and editorial committee will:
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L be adequately resourced and have powers to review and investigate
all areas within the remit of the committee;

AL meet at least four times a yeér;
MI. report on a regular basis to the board of Newco;

IV.  cause a statement to be included in the Newco annual report on its
activities including its oversight functions specified in section
3.1(+i#ix)(C) above; ’

V. consider any representations made by the head of Sky News as to
Newco's compliance with the provisions relating to editorial
independence and integrity in news reporting and compliance with
the Ofcom Broadcasting Code as provided for under section 3.1(ii)
above and report any such representations to the board of Newco; and

VI advise the Newco board on any issues within its remit including any
approval specified at 3.1(+ivii) above. '

(E)

uorate in respect of the consideration of editorial or journalistic mattets
only if an Independent Director with. senior editorial and/or journalistic
expertise is present.

For so long as News in combination with any member of the same Group of Interconnected Bodies
Corporate as News does not own more than 50% of the voting shares in Newco, News shall vote
against any proposed change to Newco's articles of association which would remove the corporate
governance provisions provided for in sections 3.1 (i) to 3.1 (wiiix) above. ' '

SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

News shall cause the Sky News business to be transferred, as a going concern, to Newco. This will
require the transferring or making available of those assets required to conduct the Sky News business,
which will be set out in a Schedule of Assets which will be provided to the Secretary of State prior to
the Effective Date and which will include: : '

6)) all or substantially all tangible assets currently used exclusively for the purposes of
cartying on Sky News' business. Arrangements will also be made for Newco to have
the use of assets which are not used exclusively in the Sky News business on normal
market terms if so requested by Newco; : ‘ ‘

(ii) dlt Key Sky News Editorial Staff and all or substantially all staff currently engaged
principally in the Sky News business, including news gathering staff (UK and
international staff), production, online and multimedia staff; and

(iii)  all or substantially all licerices, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky News
business (and, to the extent that such licences, permits, consents or authorisations are

_ not capable of transfer, News will endeavour to assist Newco in applying for new
licences, permits, consents or authorisations).
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News shall agree-(subject to customary limitations) not to-solicit staff transferred to Newco for a
period efbeginning on the Closing Date and ending 24 months after the date of spin-off.

Without prejudice to the generality of section 4.1 above, and subject to obtaining the necessary third

party consents, News shall also use all reasonable endeavours to procure that there will be transferred
or made available to Newco: :

@) the benefit and burden of any carriage agreements between Sky and third parties
(including with Virgin Media and UPC) for the distribution of the Sky News TV
channel. News will use all reasonable efforts to ensure that these agreements are
transferred directly to Newco;

(ii) Arqiva capacity for one standard definition channel until the expiry of Sky's existing
capacity agreement with Arqiva in respect of the broadcast of Sky News on DTT;

(iii)  the benefit and burden of wholesale contracts entered into by Sky for the supply of
news content to Channel 5 and IRN; and

(iv) . the benefit and burden of all or substant1ally all contracts to which Sky News is party
assoc1ated with fixed newsgathering. .

In addltlon News shall ensure that Sky enters into a Carriage Agreement with Newco undér which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

Any Carriage Agreement approved by the Secretary of State for the purpose of the obhgation in
paragraph 4.4 above shall: '

). be for-a term of 10 years;
(ii) not provide Sky (or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff

of Newco;

(iii)  subject to sectlon 4.8 below be terminable by Sky only in the event of material breach
that has not been cured or in the event that Neweeeeaseste-prewée—eetpat—whi%s

(iv)  (subject to EPG regulation including Ofcom's Code of Practice on EPGs, and Sky's
published "Method for allocating listings in Sky's EPG") oblige News to use its best
endeavours to ensure that Newco is provided with an EPG slot which is no worse than
Sky News' current EPG slot; and

2 contain a dispute resolution mechanism.

News shall ensure that Sky will enter into a royalty-bearing Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an-initial-7a fourteen
year tenn—vsqth—aﬂ—&utematie—reﬂewal—-fer—a—fﬂfthe#yeﬂfs——aﬁé which may-then be extended at the

option of Newco for a further 3 years, in a form to be approved by the Secretary of State prior to the
Effective Date.

Any Brand Licensing Agreement approved by the Secretary of State for the purpose of the obligation
in paragraph 4.6 above shall: :
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® permit Newco to use the Sky News brand in connection with its news output;

(i)  not provide Sky or News with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff
of Newco; :

(iii) subJect to section 4.8 below be terminable by Sky only in the event of a material

breach that has not been cured, in the event that Newco ceases to p_rov;de output
~ which is branded "Sky News" and/or in the event of a change in Control of Newco;

-(iv) contain a dispute resolution mechanism.

News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement can be
terminated by Sky until any dispute between NewsNewco and Sky as to the validity of that proposed
termination has been finally resolved under the dispute resolution process specified in the relevant
agreement. News will bear all reasonable costs (including Newco's reasonable costs) of any dispute
resolution process originating from a proposed termiination by Sky of the relevant agreement

(irrespective of the outcome of that dispute resolutlon process).

News shall ensure that S contmues to cross- romote Sky News on S /s linear ch n 1 to a level

» OPERATIONAL AGREEMENTS BETWEEN SKY AND NEWCO

News shall ensure that Sky will, prior to or at spin-off, enter into the agreements listed below with_

Newco under which Sky will provide facilities and suppott services to Newco, on arms'-length terms
which are fair and reasonable:

€)) an advertising sales agreement between.i_NevC/co and Sky under which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years;

(ii) a lease of land and buildings under which Sky will agree to lease the existing Sky
News land and buildings to Newco for a period of up to 15 years and which shall be in
a form to be approved by the Secretary of State prior to spin-off;

(iii)  a site support services agreement under which Sky will agree to provide certain
support services to Newco while Newco leases premises from Sky including IT
suppott services for a term comparable with the term of the lease;

(iv)  one or more agreements in relation to broadcast and techmcal services under which
Sky will offer to Newco:

(A)  satellite capacity;
B) playout;
©) uplink;

(D)  DTT transmission;
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(E) online traﬁsmission; and
¢)] mobile distribution,

in each case for a term of up to 10 years (or such shorter time as required by Newco) except for
the service set out at (D) which will be provided until [..3<] (when Sky's contract with Arqiva
relating to the broadcast of Sky News on DTT expires and it is expected that Newco will enter
into its own contract directly with Argiva) and, in the case of the agreement(s) relating to the -
services set out at (A), (B) and (C) in a form to be approved by the Secretary of State prior to
spin-off; and : ' '

) broadcast operations (including studio operations staff such as camera operators and
sound technicians; edit suite services and staff; in-studio graphics specialists; and
video library staff) and creative services (on- and off- screen design services)
agreements.

52  Each ofthe agreements set out at 5.1 (i) to (v) above will be terminable by Newco on the provision of
reasonable notice to Sky and, 'where appropriate, break fees to cover Sky's unavoidable costs of early
exit. The required period of notice (and, where applicable, break fees) will be set out in each
agreement. o ‘

53  News shall ensure that the agreements listed at sections 5.1(iii), 5.1(iv) and 5.1(v) above will provide
" that charges to Newco are set for the first year at a fixed price (for each relevant agreement) equivalent
to the cost of Sky providing the relevant services (including internal cost allocations) plus a 5% margin.
Thereafter the charge to Newco for each agreement will be based upon the fixed price increased by

CPI for each following year for the remainder of the agreement, with the following adjustments:

@) Sky will adjust pricing to reflect actual usage levels for services where Newco has
variable demand (e.g. IT support services and broadcast operations and creative
services); and . ~

(ii) | Sky will adjust pricing to pass on savings or cost increases of services which Sky
obtains from a third party (for example, the cost of web hosting or mobile
transmission):

54 News shall ensure that any agreements entered into under sections 5.1(i) to 5.1(v) above will contain a
dispute resolution mechanism._In the case of the lease agreement described in section 5.1(ii) above

and the agreement S 1A 5.1 (1
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above, News will ensure that the dispute resolution mechanism contams similar provisions to those
described at 4.8 above,

6.

6.1 Within 20 Wo king Days of the Effectwe Date News shall nominate a Monitoring Trustee to be
approved by the Secretar of State in writing on such terms to be approved by the Secretary of State i
advance in wrltmg and remunerated by News. The Monitoring Trustee so approved shall be appointed
by News within 7 Worki avs. : :

6.2

. 6i3_ . W, g L ‘ . . vl B4 )
Group of Interconnected Bodles Corzgorate and shall have no conflict of interest in relation to the
performance of the Monitoring Trustee's Functions.

64

with the Qrocedure set out in 6.1 above.

6.5 In the event that:

(M

A egtlon 6.1 above or 6.4 above; or

(i} - noneof the gersggs nominated by News pursuant to section 6.1 above or 6.4 above is
) . 0 J . f 4 . .

B
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- accordance with section 2 or until all of the operational agreements detailed in section.5.1 above

become effective, whichever is the later.

News shall not vary the terms upon which a Monitoring Trustee is aggomted save with the consent of
the Secretary of State,

FUNCTIONS OF MONITORING TRUSTEE

The Monitoring Trustee shall act on behalf of the Secretary of State and shall be under an obligation to

the Secretary of State to carry out its functions to the best of its abilities.

The Monitoring Trustee shall monitor News' compliance with all and any part of these undertakings

prior to the operational agreements detailed in section 5.1 above becoming effective and shall provide
to the Secretary of State any advice that he may reasonably require in relation to his review of the ke

operational agreements in section 5.1 above which require his prior approval.
The Monitoring Trustee shall, as soon as reasonably practicable, comply at all times with any

" reasonable instructions or written directions made by the Secretary of State and such person nominated

by the Secretary of State for the purposes of carrying out or securing compliance with the undertakings
(or any matter incidental thereto) and shall provide to the Secretary of State such information and
reports in relation to the carrying out of the Monitoring Trustee Functions as the Secretary of State

. may reasonably require.

The Monitoring Trustee shall promptly report in writing to the Secretag of State and to the OFT if the

M 1to in Trustee concl I aso able ounds that the nde in have been breached orifit

. . ) o o . . . . . X » ' . 3 i
Monitoring Trustee seng§ a report to the to the Secretary of State or to the OFT ugder this secgon 7.4,
the Monitoring Trustee shall, at the same time, inform News of such a report being sent.

- The Monitoring Trustee shall ensure that:

1] no a ements are put in place or completed that affect the ability of News t

cogp_!g with its obligations under these undertakings; and

conm hance with its obli atlons under thes dertakings.

The Monitoring Trustee ghall
(i) fgc;hgate the provision of information by News to the Secretary of State in accordgnce ’

ith section 9 of these und ines: and

(i) ve access to all relevant information documents ‘which it shall pass t

Secretary of State if so requested (unless doing so would infringe its obligations

referred to in section 10.2 below).
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In _order to provide advice to the Secre@ of State in relation to his fgview of the operational

ag eements as set out in section 7.2 above the Monitoring Trustee shall be ermitted to call on the
bly id b rt in this area and
independent of News and Newco. News w1ll bear all reasonable costs 1ncurred by the Momtormg
Trustee under this section 7. 8
8.
8.1
9.
9.1
9.2
such wrltten dlrectlons as the Mom oring Trustee may from time to time 1ve ursuant
to section 7.7 above; and
, access tgi v
9.3 If Newg' has any reason to suspect that ;Qesé undertakings might have been breached, it should notify
the Monitoring Trustee and the OFT immediately. :
10,
10.1
102  When providing its reports to the Secretary of State and the OFT the Monitoring Trustee must ensure
hat it do ‘ di cl € an nformatono dcument toteSc ofStaeort eOFT
103
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6-CONTINUED SEPARATION

6:1-News shall not, for a period of 10 years from the Effectlve Date, except with the prior written
consent of the Secretary of State, acquire shares in Newco that will result in News in combination with
any member of the same Group of Interconnected Bodles Corporate as News holding more than

- 39.14% of the shares in Newco.

+COMPLIANCE

F1-News shall comply promptly w1th such wntten d1rect10ns as the Secretary of State may from time
to t1me g1ve

@) to take such steps as may be specified or described in the directions for the purpose of
carrying out or securing compliance with these undertakings; or

(ii) to do or refrain from doing anything so specified or described which it might be
required by these undertakings to do or to refrain from doing.

7:2-News shall procure that any member of the same Group of Interconnected Bodies Corporate as
News complies with these undertakings as if it had given them and actions and omissions.of the
members of the same Group of Interconnected Bodies Corporate as News shall be attributed to News
for the purposes of these undertakings.

23 Where any Affiliate of News is not a member of the same Group of Interconnected Bodies

Corporate as News, News shall use its best endeavours to procure that any such Affiliate will comply
with these undertakings as if it had given them. Until the Closmg Date, Sky shall not be treated as an
Affiliate of News for the purposes of this paragraph.

8.—INT_ERIM ACTION

84-Prior to the spin-off of the Sky News business, News shall ensure that, from the Closing Date
(except with the prior written consent of the Secretary of State or for the purposes of preparmg for the.
transfer of the Sky News business to Newco and/or effecting the spin-off):

@) w1thout News accepting any duty to provide any substantial capital expenditure to the
Sky News business in addition to the capital expenditure plans in place at the time of
the Transaction, the Sky News busmesswg%) is maintained as a
going concern and sufficient resources are made available by News for the
continuation of the Sky News business on the basis of its pre-merger business plan;

(ii) no material changes are made to the organisational structure of the Sky News business -
or the management respons1b111t1es within the Sky News business, other than in the
ordinary course of business;

(iliy  the Sky News business, includin _its_facilities oodwill, is maintained and
. preserved and is run in the ordinary course;

(iv)  News ot a to influence the editorial decisions of the Sky News b
to the etion of spin-off;

) @Gv)-the nature, description, range and standard of news gathering and production and
broadcast news currently supplied by the Sky News business is maintained;

(vi)  @9rthe separate brand identity of the Sky News business is maintained;
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vii)  {vi)}no assets of the Sky News business are disposed of, and no Interest in such assets
is created or disposed of;, other than in the ordinary course of business; :

(viii) @i)there is no new integration of the information technology used by Sky with that
used by the Sky News business and the software and hardware platforms of the Sky
News business shall remain unchanged, except for changes and maintenance in the
ordinary course of business; and '

~ (ix)  ¢iball reasonable steps are taken to encourage all Key Sky News Editorial Staff and
all or substantially all staff currently engaged principally in the Sky News business (as
set out in section 4.1 above) to remain with the Sky News business.

News shall Qrov1de to the Secretg gf State such mfgrmatlon as the Secretary of State may from time
. mpli b . h

undertakings.

9-PROVISION OF INFORMATION

9.1 News shall furnish promptly to the Secretary of State or the OFT such information as the Secretary
of State or the OFT considers necessary in relation to or in connection with the implementation and/or
enforcement of and/or the compliance with these undertakings, mcludmg for the avoidance of doubt,
any conﬁdentlal information. :

N -1—9=—INTERPRETATION

10:1-The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.
}0:2-References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be deemed to include what most
nearly approximates in that jurisdiction to the English law term.

40-3-In these undertakings the word "mcludmg" ‘shall mean including without limitation or prejudice
to the generality of any description, definition, term ot phrase precedmg that word and the word
"include" and its denvatlves shall be construed accordmgly

+0-4-For the purposes of these undertakmgs

"Act" means the Enterprise Act 2002;

"Affiliate" of a person is another person who satisfies the following‘ condition, namely that any
enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regarded as being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in section 4.6 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the Iheaning_ set out in section 4.4 above;

"CC" means the Competition Commission;

0012561-0000367 12
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"Closing Date" means the date on which News acquires allora rnaj ority of the share capital of Sky or,
if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"Control" shall be construed in accordance with section 26 of the Act, and in the case of a body
corporate, a person shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to vote
at meetings of that body corporate of 40 per cent or more of the total number of votes which may be
cast at such meetmgs,

'CPI" means the consumer prices index, as published from time to time by the Office for National
Statistics; - - '

"Effective Date" means the date that, having been signed by News, these undertakings are accepted by
the Secretary of State, as described at 1.1 above; '

"EPG" means Electronic Programme Guide;

"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Independent Director" means a member of the Newco board of directors who:

e has not been an employee of Newco, News or any member of the same Group of
Interconnected Bodies Corporate as News within the last five years;

e does not have, and has not had within the last three years of the date of their first election
to the Newco board, a material business relatlonshlp with Newco or News either directly,
or as ‘a partner, shareholder, director or senior employee of a body that has such a
relationship (Sky's independent directors shall not be excluded from this definition by
virtue of having served on Sky's board);

e hasnot rece1ved and does not receive additional remuneration from Newco or News apart

_ from a director's fee, does not pamclpate in Newco's or News' share option or

performance-related pay scheme, and is not a member of Newco's or News' pension
scheme;

e does not have close family ties with any of Newco's or News' advisers, directors or senior
employees; )

e does not hold cross-directorships and does not have significant links with other directors
through involvement in other companies or bodies;

e does not represent a significant Newco or News shareholder; and

¢ has not served on the board of Newco or News within nine years from the date of their first
election; '

“Interest” includes shares, an interest in shares and any other interest carrying an entitlement to vote at
shareholders' meetings; and for this purpose "an interest in shares” includes an entitlement by a person

0012561-0000367 13
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other than the registered holder, to exercise any right conferred by the holdmg of these shares or an
entitlement to Control the exercise of such right;

"Key Sky News Editorial Staff" means the head of Sky News, the executive editor of Sky News and
the head of newsgatherlng of Sky News;

"Material Transaction" means any transaction that involves or could reasonably involve the payment
or receipt by Newco or its subsidiaries of amounts of £5 million or more or such other limits agreed by
Newco from time to time. For the avoidance of doubt any renewal of or material amendment to the
Camage Agreement—aﬂd the Brand Llcensmg Agreement, the lease aggeegent descglbed in_section
5 I bo 1  d b d - , iv)(

"Newco" means the public limited company (including, where relevant, any wholly-owned subsidiary
of such public limited company) into which the business of Sky News will be transferred and which
will continue to operate that business, as described in section 2.1 above;

"News" means News Corporation;
"OFT" means the Office of Fair Trading; _
"Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering (whether
on a free to air or subscription basis) the broadcast news channels currently branded "Sky News" and -
"Sky News HD" and related services under the Sky News brand and/or news services provided to third
parties, including the wholesalé provision of news input to third party media enterprises. For the
avoidance of doubt, "Sky Sports News" is a separate busmess whlch will remain under the sole control

of Sky;

"Sub_sidiary" shall be construed in accordance with section 1159 of the Companies Act 2006 (as
amended), unless otherwise stated;-and

- "Transaction”" means the proposed acqu1s1t10n by News of some or all of those shares in Sky that it
'does not atready own=; and

"Working Day" means any day other than a Saturday, a Sunday, Christmas Day, Good Friday or a
bank holiday. '

0012561-0000367 14
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HOUSE OF COMMONS
The Rt Hon Jeremy Hunt MP - LONDON SW1A 0AA
Secretary of State :
Depariment for Culture, Media and Sport
2-4 Cockspur Street '
London
SW1Y 5DH

21 June 2011 .

Dear Jeremy,

- As you know, Newscerp is the ultrmate owner of the News of the World, The Sun,

“ The Times and the Sunday Times. It also owns 39% of BSkyB. It is registered in
Delaware, USA under whose laws the list of shareholders is not available to the
public.

" No doubt you share my view that it is'ironic, to say the least, that an organisation
whose newspapers are so keen to reveal the private lives of individuals, should wish

-fo conceal the names of ;ts sharehalﬁers However, this secrecy ra&ses a more
serious issue. .

‘Nev'vscorp own some 37% of the British press. It is asking you to altow ttoaddto
this the total ownership of one of Britain's largest television stations. Before -
considering this request, you presumably obtained Newscorp's share register in
order o asceértain the identities of the individuals who, should you grant Newscorp's
request, will be the ultimate owners of such a large proportion of the UK media.

- The purpose of this fetter is to ask you to release to the British public the full list of
Newscorp shareholders, or require Newscorp itself to do so. -

The ownershxp of so large a proportion of the British media, a proportion which you
may be about fo increase, is a matter of great public interest as well as of great
interest to the public. it should be made known without delay.

1 look forward to a speedy and pos-iﬁve re'spo.nse‘

Yours sincerely

Tom Watson _ |
Member of Parliament for West Bromwich East
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OFFICE OF FAIR TRADING -

- 18

RESTRICTED COMMERCIAL AND
MARKET SENSITIVE

The Rt. Hon Jeremy Hunt, MP
Secretary of State for Culture, Olympics,
Media and Sport

2-4 Cockspur Street

London

- SW1Y 5DH

Yourref CMS 164661/DC . Direct line
Our ref COMP/5932 - Fax '
Date 22 June 2011 ' ’ Email

Dear SeCretary of State

Advice from the Office of Fair Trading on undértakings in lieu offered by News
Corporation relating to the anticipated acquisition by News Corporation of
British Sky Broadcastmg Group plc

1. | refer to your letter of 18 March 2011 following our report to you of 11
- February 2011 (the February Report) and our advice to you of 1 March 2011
(the March Advice). .
2. - Inyour letter, you asked us to review our advice on the practical and financial

viability of the undertakings in lieu (UIL) offered by News Corporation (News)

- in light of the representations that you had received from certain respondents’
to the consultation on the UIL proposed by News on 1 March 2011 and
published for consultation on 3 March 2011 (the 1 March UIL). You asked us
to let you know whether, having considered these representations, it would be
appropriate for the 1 March UIL to be amended in any respect.

3. You also asked us to engage with News in relation to drafts of the carriage
agreement and brand licensing agreement2 contemplated by the 1 March UIL

1
[<]
2 Your letter in fact refers also to 'certain operational agreements thCh are referred to in the proposed
UlLs'. However, none of the operational agreements detailed in paragraph 5 of the UIL are required to
be approved prior to the Effective Date and hence have not been submitted by News for approval office of Fair Trading

Fleetbank House

. ) 2-6 Salisbury Square

‘ . : : London EC4Y 8JX

by . Switchboard: (020) 7211 8000
www.oft.gov.uk

INVESTOR IN PEOPLE
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with a view to advising you whether these agreements, once finalised, are
consistent with the 1 March UIL (as subsequently amended in the light of the

~ consultation) and the OF T's previous advice with regard to their practical and
financial viability.

4. Your letter asked that we continue to work closely with Ofcom in respect of the
above. |
5. Since recelvmg your letter of 18 March, the OFT alongside Ofcom has

engaged with News extensively in relation to both the proposed UlL of 1

March and the draft carriage agreement and brand licensing agreement. This
process has led to a revised set of UIL submitted by News on 14 June 2011
(the Revised UIL), and revised forms of the carriage agreement submitted by
News on 15 June 2011 (the Revised Carriage.Agreement) and brand licensing
agreement submitted by News on 16 June 2011 (the Revised Brand Licensing
Agreement), copies of which are attached as Annexes 3, 4 and 5 respectlvely
to this letter.

6. | note that your assessment of the Revised UIL will be in the context of their
ability to resolve media plurality concerns. The advice and recommendations
that | provide in this letter are based on the remit to the OFT originally set out
in your letter of 27 January 2011. The OFT is advising on whether the Revised
'UIL are practically and financially viable and has considered if there are any
practical issues which could undermine the operatlon of the Revised UIL and
whether they would be effective over the medium and long term. To the extent
that the OFT has been concerned with ‘effectiveness’ of the Revised UIL, this
relates to their mechanical and operational effectiveness. '

7. | set out first below advice in relation to the key changes that have been made
- from the 1 March UIL to the Revised UIL in light of the Reviewed Responses. |
then discuss the Revised Carriage Agreement and ReVIsed Brand Licensing
Agreement

Advice in relation to the Revised UIL as a result of the Reviewed Respenses
8. The OFT advised in,. its "-March Advice that 'the [1 March] UIL are likely to be

practically and financially viable in the short and medium term (that is, no more
than 10 years).' It also advised that '... if would be appropriate for you to test

for review by the OF T at this point. (Note: certain operational agreements do require the approval of
the Secretary of State prior to the Spin-off of Newco.) .
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10.

11.

further the viability and robustneéss of the commitments offered dunng the
statutory publlc consultation process

The OFT has carefully assessed the Reviewed Responses with a\view to
determining whether they cast doubt on the fundamental practical and

financial viability of the proposed UIL or whether they provide suggestions that
would improve the practical and financial viability of the proposed UIL.

The Reviewed Reéponses do not, individually or collectively, provide reasons

~ for the OFT to change the fundamental tenor of its March Advice.

However, the Reviewed Responses do provide suggestions as to how the 1
March UIL could be improved so as to improve the practical and financial
viability of the proposed UIL. The OFT has discussed these improvements
with News, and News has been willing — ultimately — to accept all of the
amendments which the OFT regards as material and desirable. The most
significant of these ameridments in terms of. practlcal and financial viability are

that the Revised UIL provide that:

. the Articles of Association of Newco now be subject to approval by the
Secretary of State prior to the Effective Date; this change reflects the
importance of the Articles of Association of Newco in ensuring the
effectiveness of the proposed UIL and provides the Secretary of State

‘with a greater degree of comfort in this regard; the OFT has reviewed
draft Articles of Association of Newco provided by News on 10-May
2011 (attached as Annex 6 to this letter) and confirms that these are
consistent with the Revised UIL and the OFT's previous advice with
regard to their practical and financial viability;

. in effecting the spin-off of the Sky News business in accordance with.its
obligations in paragraph 2.2 of the UIL, News shall not 'take any action
that would prevent Newco being placed in an overall position of
editorial, governance, commercial and financial mdependence in which
it will continue to contribute to plurality as Sky News did prior to the
Transaction"; this principle, amongst other things, provides guidance for
the Monitoring Trustee in relation to his / her monitoring of the spin-off
and his / her review of the operational agreements; and

e a Monitoring Trustee be appointed pridr to the Closing Date to review

News' compliance with the Revised UIL; this provides a greater degree
of comfort that the provisions of the Revised UIL will be adhered to, and
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is designed to ensure that the main cost of monitoring of the Revised
UIL is’borne by News.

12. A fuil list of the amendrhents made to the 1 March UIL so as to result in the
Revised UIL are detailed in Annex 1 to this letter, complete with reasons for
their lnclusmn

13.  There were a number of other suggestions or comments in the Reviewed
Responses potentially related to the practical and financial viability of the 1
March UIL that the OFT has not elected to take forward with News. The
reasons for not taking forward those suggestions are variously that:

. the issue'ra,ised has already been covered in the OFT's February
Report or March Advice; or ’

. the OFT does not believe that the concern that a suggestion seeks to
remedy is in fact present or justified on the basis of its review; or

. the concern that a particular suggestion seeks to remedy has been
remedied by an alternative mechanism in the Revised UIL.

14. The OF:F advises the Secretary.of State 'tha’i the Revised UIL are likely to be
practically and financially viable in the short and medium term (that is, no more
‘than 10 years). | ' -

15.  The OFT also advises the Secretary of State that none of the amendments
made to the Revised UIL in light of the Reviewed Responses addresses the
essential structural limitation identified in the Report, that the UIL offered are
unlikely to be practically and financially viable over the long term.

‘Advice in relation to the Revised Carriage Agreement and Revised Brand
Licensing Agreement

16.  News provided first drafts of the carriage agreement and brand licensing
agreement to you on 21 March 2011, which were passed to the OF T for -
review. The OFT understands that you have also taken advice from external
legal advisers on the draft carriage agreement and brand licensing agreement.

3 A limited number of drafting changes relate to requests by News to amend the 1 March UIL. These
changes are not considered material and do not impact on the OFT's advice. In addition, a limited
number of changes relate to requests by DCMS and |ts external adwsers to amend the 1 March UIL
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17.  The OFT has reviewed and discussed the draft carriage agreement and brand
licensing agreement with News with a view to ensuring that the provisions of ,'
the agreements are compliant with the letter and spirit of the Revised UIL, in

‘ partlcular — from OFT's perspective — that the terms of the carriage agreement
and brand licensing agreement are such that Newco will be practically and
financially viable for the lifetime of the carriage ag reement.

18.  The discussions with News have resulted in a number of changes to the initial
' drafts of the carriage agreement and brand licensing agreement of 21 March
2011 such as to result in the Revised Carriage Agreement and Revised Brand
Licensing Agreement. The most significant of these amendments in terms of
practical and financial vrablllty are that: ‘

e - the Revised Carriage Agreement will be a full-form agreement, and not
merely a 'heads of terms"; this should provide a greater degree of
comfort and is arguably required by paragraph 4.4 of the 1 March UL
(and the Revised UIL); and  ~

. the Revised Carriage Agreement provides for both Newco's revenue (in
relation to SD and HD subscriptions) and its costs (that are attributable
to News / Sky) to be CPI lndex-lrnked subject toa stepped, symmetric
upper cap in both cases; 4 this provides an enhanced degree of fi nancial
security for Newco than the drafts of 21 March 2011, as set out in more
detail in Annex 2.

19.  In light of the changes made, the OFT advises that the Revised Carnage
Agreement and Revised Brand Licensing Agreement are consistent with the
Revised UIL and the OF T's previous advice with regard to their practrcal and
financial viability.

Yours sincerely,

Clive Maxwell |
Executive ‘Director, OFT

CC

4 The upper cap is reflected in the revision to paragraph 5.3(iii) of the Revised UIL.
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Colette Bowe, Chai-rman, Ofcom
Ed Richards, Chief Executive, Ofcom
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Annex 1 - Chan'ges made from the 1 March UlL to the Revised UIL ,

Amendment to require that in
effecting the spin-off of the Sky
News business in accordance with
paragraph 2.2 of the UIL, News
shall not take any action that would
prevent Newco being placed in an

To provide context for the
Monitoring Trustee's

2.1 " o assessment of News' fulfilment
overall position of edlj[onal, of its obligations in relation to
governance, commercial and the spin-off of Newco
financial independence in which it P
will continue to contribute to
plurality as Sky News did prior to
the Transaction
News' amendment to provide
Amendment that shares in Newco News with the flexibility to
21 shall be distributed or otherwise ensure that the spin-off of
' issued or transferred to the Newco is conducted in a tax
shareholders of Sky efficient manner for the benefit
of both News / Sky and Newco
To allow News, for practical
Amendment to delete the word reasons, initially to form Newco
2.2(i) 'public' from the requirement for as a private company to be
the formation of Newco registered as a public company
prior to spin-off
. . Importance of the Articles of
S R:ssuggei;?;gt kt)t;aitntt;ef C‘)A; Sﬁ;sigf Association to Newco justifies
3.1(i) approved by the Secretary of State upfront approval, prior to
ed by tary acceptance of UIL, by the
prior to the Effective Date Secretary of State
New requirement that the meetings |
of the board of Newco shall be
quorate in respect of the
3‘.1(“» consideration of editorial or See Ofcom advice of 22 June

journalistic matters only if an
Independent Director with senior
editorial and/or journalistic
expertise is present

2011
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New requirement that the meetings

of the corporate governance and
editorial committee shall be
quorate in respect of the

See Ofcom advicey of 22 June

3. 1(ix)(E) consideration of editorial or 2011
journalistic matters only if an
Independent Director with senior
editorial and/or journalistic
expertise is present
Inserted to provide additional
comfort that News will not seek,
or attempt to seek, to cause
Newco to act in breach of its
New requirement that News shall Articles of Association (which
3.3 not attempt to cause Newco to act | jncludes a commitment to abide
| in breach of its Articles of by the principles of editorial
Association independence and with the
Ofcom Broadcasting Code)
See also Ofcom adyvice of 22
June 2011
-Extension of the non-solicitation Extension on non-solicitation .
49 ~ period to begin on the Closing provision to cover the period
) Date and end 24 months after the between Closing Date and
date of spin-off ' spin-off
Amendment that the Carriage
Agreement shall be terminable
(apart from in the event of material
breach that has not been cured) in
4 .5(iii) the event that the Brand Licensing | Clarification sought by DCMS
Agreement expires or terminates -
(rather than if Newco ceases to
provide output which is branded
"Sky News") |
Change from "an initial seven year To simplify the drafting and
4.6 term, with an automatic renewal for | avoid any ambiguity about the

a further seven years' to 'a

initial term of the Brand
Licensing Agreement

fourteen year term’
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Insertion that the Brand Licensing
Agreement shall be terminable
(apart from in the event of a
material breach that has not been

4.7 (ii) cured and/or in the event of a Clarification sought by DCMS
change in Control of Newco) in the
event that Newco ceases to
provide output which is branded
"Sky News"
4.8 Replacement of 'News' with Correction of a typographical
' 'Newco' error in 1 March UIL
New obligation on News to
49 continue, through Sky, to cross See Ofcom advice of 22 June
' promote Sky News for the duration 2011
of the Carriage Agreement
To provide context for the
Insertion of requirement that the Monitoring Trustee's
5.1 operational agreements referred to | assessment of News' fulfiiment
) in paragraph 5.1 be on terms that | of its obligations in relation to
are fair and reasonable the terms of the operational
agreements
Insertion of a cap (of six per cent
plus 50 per cent of the incremental Capping of the CPl-related
increase in CPI between 6 per cent | charges payable by Newco to
5.3((iii) and 10 per cent) on the rate at News prO\{ides an enhaa:xced
' which charges to Newco in relation | degree of financial security for
to the agreements at 5.1(iii), 5.1(iv) Newco than having costs
and 5.1(v) may be annually -uncapped
increased by CPI
" Insertion of audit rights for Newco | The provision of audit rights for
5.3 in relation to usage levels, savings Newco with respect to the

or cost increases

operational agreements
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Insertion of dispute resolution

Extension of the dispute resolution | principles in relation to the key
mechanism in paragraph 4.8 to | operational agreements (that is,
~ cover the lease agreement in those requiring prior approval
5.4 paragraph 5.1(ii) and the by the Secretary of State)
agreements in relation to services analogous to those already
described at paragraphs 5.1(iv)(A), provided for in the Carriage

5.1(iv)(B) and 5.1(iv)(C) Agreement and Brand
' Licensing Agreement

Monitoring Trustee will help
ensure that News is complying

Insertion of clauses regarding the | with its obligations under the

6410 ~appointment, functioning, UIL and will provide advice to
remuneration and reporting of & the Secretary of State in
Monitoring Trustee relation to his review of the key
operational agreements
‘ requiring his prior approval
Clarification that the Sky News | Clarification that the Sky News
13.1() business refers to the business as | Business means the business
‘ at the Closing Date assessed at the Closing Date
Extreensmgi 9f’the .intterim ob!igac;lon Clarification provides additional
garding maintenance an comfort in relation to the
13.1(ii) ~ p(esewatlon of t,he Sky'News . maintenance and preservation
business to cover tt§ facilities and of the Sky News business
goodwill
New interim obligation to
Insertion of an interim obligation ensure that News will not
| requiring that News shall not attempt to influence Sky News
13.4(v) attempt to influence the editorial | in editorial matters whilst News
' decisions of the Sky News is preparing to spin-off Sky
business prior to the completion of News
spin-off See also Ofcom advice of 22
June 2011

: Insertion (,ﬁ infor(nation obligat_ion Information obligation provision
13.2 on News in relation to monitoring on N

. : ews
of compliance with the UIL

10

MOD300005104



RESTRICTED

For Distribution to CPs

Definition of
Material
Transaction

Clarification that any renewal of or
material amendment to the lease
agreement described in paragraph
5.1(ii) or the agreement(s) in
relation to services described at

| paragraph 5.1(iv)(A), 5.1(iv)(B) and

5.1(iv)(C) would be deemed to be
a material transaction

Extension of the definition of
Material Transaction to cover
the key operational agreements
(that is, those requiring prior
approval by the Secretary of

' State)

Definition of
Monitoring
Trustee and
Monitoring
Trustee
Functions

Insertion of new definitions relating
to the Monitoring Trustee (see
above)

Required for the operation of
the provisions relating to the
Monitoring Trustee

Definition of
Working Day

Insertion of a definition of Working
' Day

Required for time periods in
relation to the appointment of a
Monitoring Trustee

11
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Annex 2 — Financial analysis of Newco in the light of

the Revised Carriage Agreement and Revised Brand Licensing Agreement

Following receipt of the draft carriage agreement and brand licensing
agreement from News, the OFT has been able to review the financial position
of Newco in greater detail than it was able to do in the February Report and
the March Advice. The OFT has been able to address some concerns that it
initially identified on receipt of the draft carriage agreement and brand
licensing agreement from News; notably: '

the effect of higher inflation on Newco’s financial viability; and

indexing of costs relating to services provided by Sky to Newco. _

The OFT summarises below the changes that have been made since the
February Report, which should be considered alongside that analysis (and in

particular the 'Analysis of Revenue and Cost Projections’ set out in the
Annexe) :

Carriage agreement payments

3.

The original proposal made by News, as c_ornmented upon in the February
Report, envisaged payments to Newco per subscriber per month (pspm)
related to total Sky subscribers (index linked); plus an additional payment for
HD subscribers (increasing at two per cent fixed per annum) and a fixed HD
exclusivity premium. '

Those original proposals have since been slightly modified, such that the

- pspm payments have been uplifted to meet in full some additional costs that

were identified. Indexation of the payments is now based on full indexation for
each element up to six per cent growth in CPI and 50 per cent compensation
for inflation between six per cent and 10 per cent (the ceiling).

Costs and indexation of costs

5.

Following review of the draft carriage agreement and brand licensing
agreement from News, a limited number of additional technical costs were
identified that relate to Newco and a more accurate estimate of equipment and
fixed assets to be transferred was carried out, impacting on depreciation
charges. The relevant tax rate was also reassessed. These effects are

12
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commented above.

included in the latest projections and the pspm payments were adjusted, as

&

To provide some symmetry between Newco's costs and revenue payments
under the carriage agreement, the same formula for price indexation has been
applied to Sky-related costs in the Revised Carriage Agreement. This would
ensure that stich core costs would be covered by the revenue stream. This

" has been reflected in paragraph 5.3(jii) of the Revised UIL relating to the

permitted cost increases for the agreements listed at paragraphs 5.1(iii),
5.1(iv) and 5.1(v) of the Revised UIL.

[¥<]To provide a similar symmetry to the indexation for revenue, an index-
related element of the calculation also uses the same formula for pnce
mdexatlon as for subscription payments

Overall, by way of summary, the changes to the additional technical costs and’
reassessed tax costs referred to above have been fully compensated for in the

‘Revised Carriage Agreement by an increase in the subscription payments. A

similar basis for inflation has now been used for Sky-related costs, for [X] and
for subscription payments.

Sensitivity of the latest projections

9.

10.

11.

12.

A comparison has been made for profit and cash flow under different inflation
assumptions, comparing the projection used for the February Report with the
proposal under the Revised Carriage Agreement. Under the base case
assumptions, with annual CPI at three per cent, six per cent, eight per cent
and 10 per cent, both profit and cash flow are higher under the Revised
Carriage Agreement than under the proposals modelled for the February

'Report. The improvement in these scenarios relative to the projection used for

the February Report is more marked for the higher inflation situations than for

~ the lower inflation situations.

To check Newco’s sensitivity to risk of unfavourable events, [<1.

This scenario was also explored under higher inflation assu‘mption.s,-while'
making an adjustment for advertising revenues. [¥]. ‘

The latest proposals in the Revised Carriage Agreement appear to be more
resilient to the effects of inflation, up to CPI inflation of 10 per cent, than the
original proposals.

13
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- Assessment

" 13.  Asthe OFT previously assessed, while it is possible to imagine a combination
of unfavourable events that could cause the financial viability of Newco to be
threatened, this is not considered to be very likely. The assumptions made in
the projections for Newco continue to appear to be reasonable and there is
some flexibility to handle unforeseen problems. The benefit of the assured
income from the Revised Carriage Agreement strengthens the financial

. position of Newco and while this agreement operates, and based on the
evidence seen, the OFT continues to have no reason to expect that Newco
would not be financially viable. ‘

14
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' Annex 3 - The Revised UIL submitted by News on 14 June 2011

15
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" Annex4 - o
The Revised Carriage Agreement submitted by News on 15 June 2011

16.
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Annex 5 —
The Revised Brand Licensing Agreement submitted by News on 16 June 2011

17
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: Annex 6 — . -
Articles of Association of Newco submitted by News on 10 May 2011

18
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CONFIDENTIAL

22 June 2011
N
The Rt. Hon Jeremy Hunt, MP oitte Bowe .
" Secretary of State for Culture, Olympics, Media and Sport Ed Richards
2-4 Cockspur Street _ cnerExeouve
London

Sw1Y 5DH

J j !
News Corporation / BSkyB proposed merger: further advice on proposed
undertakings in lieu ' |

We are Writing in response to your letter of 18 March 2011 following on from our report of 31
December.2010 and our previous letters of advice to you of 11 February and 1 March 2011.

You requested Ofcom to advise you on the extent to which proposed undertakings in lieu of a
reference to the Competition Commission (“UlLs") address the potential impact on plurality
identified in our 31 December report’ as arising from the proposed acquisition by News
Corporation of the shares in Sky it does not already own. | :

Background

In the light of our 31 December 2010 report, you arinouncéd that you intended to refer the
merger to the Competltlon Comm|SS|on subject to conS|der|ng UlLs offered by News
Corporation.

‘We advised on an initial draft of the proposed UlLs on 11 February 201 1‘and thenon a
revised version on 1 March 2011. We advised that the revised version would, with reference
to the points set out in our letter, address the plurality concerns identified in our report of 31
December 2010. '

You held a public consultation seeking views on those revised UILs. In your letter of 18
March 2011, you asked us to review our earlier advice in the light of some of the
representations you had received in response to the consultation. In view of those
representations, we have agreed with News Corporation a number of changes to the
proposed UlLs dated 14 June 2011, attached. '

' A non-confidential version of this is publicly available at:

http://www.culture.gov. ukfimages/publications/fOfcomP{ TReport NewsCorg -BSkyB 31DEC2010.pdf..

Riverside House Telephone + 44 (0)20 7981 3000
2a Southwark Bridge Road Facsimile + 44 (0)20 7981 3333
London SET 9HA o .

. www.ofcom.org.uk
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You also asked us to engage with News Corporation as necessary in relation to the drafts of
the carriage and brand licence agreements contemplated by the proposed UlLs of 1 March,
with a view to advising you whether these agreements, once finalised, were consistent with
the UILs as they have now been amended and Ofcom'’s previous advice with regard to media
plurality

In parallel, the OFT has similarly been reviewing its advice to you on the practicality and
financial viability of the UlLs including the carriage and brand licence agreements and we
have seen a copy of its advice to you. We are aware that you have taken independent Iegal
advice on the terms of the draft carriage and brand-licence agreements. o

lFér the reasons sef out below and in our previous letters, our advice is that the revised
‘proposed undertakings would address the plurality concems identified in our report of 31
December 2010.

Consultation responses

1. We have reviewed all of the submissions received from your officials®. Overall, we do not
“consider that the points raised in the submissions require us to change our previous
advice. The consultation responses provided a number of comments on the proposed
UlLs. We address these below. ’

Changes in the UlLs

2. Inthe light of‘ the COnsultétion responses, we have agreed with News Corporation a
- number of amendments to the UlLs. '

3. The proposed UlLs require News Corporation to establish. Newco with Articles of
Association which provide that Newco’s Sky News, TV and any closely related services
~ will abide by the principle of editorial independence and integrity in news reporting. News .
Corporation now offers an additional undertaking not to attempt to cause Newco to act in
breach of its Articleé of Association (UIL. 3.3).

4. The proposed UlLs require News‘ Corporation to establish Newco with Articles of
Association which require it to have an independent director with senior editorial and/or
journalistic experience. News Corporation now offers an additional undertaking that the
Articles will provide that when considering editorial or journialistic matters, meetings of
each of the Board and the corporate govérnance and editorial committeé are only '

2BECTU, BT, [],Virgin Media, Slaughter and May (representing an alliance of media groups), DLA
Piper (representing Avaaz), DMOL, Jewish Funds for Justice, Media Matters for P_smerica, National
Union of Journalists, [3<], Patricia Holland, [3<], TUC, UK Coalition for Cultural Diversity and the

20f8

MOD300005114



For Distribution to CPs

considered quorate if an independent Board member with senior editorial and/or
journalistic experience is present (UIL 3.1 (iii)(C) and (iX)(E)).

5. Consultation responses expressed concerns about the level of protectlon for Sky News
from editorial influence by News Corporatlon in-the interim perlod between News
Corporatlon S acqwsrtlon of shares in Sky-and the spin off of Newco. A number of
additions to the UlLs have been included in the light of these comments:

e The UlLs now provide for a monitoring trustee to be appointed, to monitor News
"~ Corporation’s compliance with the undertaklngs during this interim period (UIL
sections 6 to 10)

e An additional undertaklng reqwres that in effecting the spin off of Newco, News
Corporation will take no action that would prevent Newco being placed in an
overall position of editorial, governance, commercial and financial independence
in which it will continue to contribute to plurality as Sky News did before the
transaction (UIL 2.1). ’ '

o An additional undertaking requires that the arm’s length terms of the operational
agreements to be entered |nto between News Corporation and Newco be fair and
reasonable (UIL 5.1).

e An addltlonal undertaking requires News Corporation not to attempt to influence —
the editorial decisions of the Sky News business prior to spin off (UIL 13.1(iv)).

6. Today, Sky News benefits from cross promotion and marketlng of its services on other
Sky channels. News Corporation has agreed to include a commitment in.the UlLs to
provide continued cross promotion of the Sky News service for as long as Newco and
Sky are party to the carriage agreementto a level and in a manner comparable with such
cross-promotion for the perrod of 12 months prior to the date of your acceptance of the
UlLs (UIL 4.9). : :

7. Consultation responses |dent|f|ed a risk that News Corporation mlght establish Newco
with Articles of Association which limited its ability to operate (e.g. to borrow) such that it
would not be sufficiently mdependent to contribute to plurality. The proposed UlLs now
provide for the Secretary of State to approve the Articles prior to acceptance (UIL 3.1(ii)).

8. We can also confirm that we are satisfi ed that the draft Articles of Assomatron prowded to
- us on 10 May 2011 (attached) are consistent with the UILs and-our prewous adwce

Duration

9. Some consultation respondents considered that the UILs were insufficient in that both the
duration of the carriage agreement and the prohibition on acqmsmon by News
Corporation of further shares in Newco last for 10 years. In particular, the argument was
made that plurality may decline over the next 10 years and that as a matter of prmcrple
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UlLs relating to a proposed merger should not be accepted in circumstances where they
do not remove permanently the risk the merger poses to plurality.

10. As we have previously adwsed we agree that the proposed UlLs are not a permanent
solutlon and that their effectiveness may start to diminish in the run up to the end.of the
10 year period. We consider that a carriage agreement of a 10-year term in the context of
industry dynamics in this sector is long term. This is because we consider there is hkely
to be significant evolution of the market and consumers’ use of news and current affairs
over the next decade. As a result, the situation with regard to pIurallty may be
signifi cantly different in 10 years time. :

11. As set out ab0ve, at the end of the 10 year period, the prohibition on acquisition and the
carriage agreement come to an end. f News Corporation wished to acquire the
rém_ainder of the shares in Newco after the end of the 10 year period, a media public
interest test may be triggered if the threshold criteria in the Enterprise Act 2002 are met.

12. In order for the Secretary of State to have sufficient flexibility for dealing with plurality
issues we would, however, refer to our previous advice that the Government should
consider undertaking a wider review of the statutory framework to ensure plural‘ity in the
public interest in the longer term. We believe that the current system is deficient in failing
to provide for intervention to be considered where plurality concerns arise in the absence

- of a relevant corporate fransaction mvolvmg media enterprlses for example as a result of
organic growth. :

Governance arrangements

13. There were a number of further comments in the consultation responses, in the light of
which we did not consider it necessary to make further amendments to the ULLs. In
particular, while we have made the changes set out above in relation to monitoring of the
UlLs, we did not reflect every comment made in this area.

14.1n addrtron a number of consultation respondents raised concerns about the ongoing

" relationship between News Corporation and Newco under the proposed UlLs. They noted
Newco would be dependent on News Corporation for a substantial proportion of its
revenues. It was argued that Newco’s independent shareholders and directors may
perceive it to be in Newco’s best interests to fall i with News Corporation’s wishes and
that individuals may consider their own job securlty to be dependent on their conduct as
regards News Corporation. ‘Sorne consultation respondents suggested changes to the
UlILs, for example, to reduce News Corporation’s voting rights.

15. We consider that the UlLs must be assessed against the fact that the plurality concems
we identified arose out of a change in the degree of control News Corporation has over
Sky. We do not consider it necessary to establish Sky News in a position where News
Corporation has no relatlonshlp W|th it at all, because today News Corporation controls

~37.19% of SKy. ’ '
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. 16. We consider that the proposed UlLs and associated contracts provide for Newco to be
able to take independent decisions for the fong term. Key to this is the carriage
agreement, which in our view provides for sufficient certainty over Newco revenues and

 overall profitability for 10 years. o '

_ '17. The UlLs provide for structural separation of Newco from News Corporation and for the
formation of.an independent Board. The Directors will have to abide by the principle of T.
editorial independence and integrity in news reporting required in the Articles of
Association. The Chairman of the Newco Board will be an independent director. The UlLs
provide for a corporate governance and editorial committee comprising a majority of
independent directors to oversee Newco's compliance with the provisions relating to the
principle of editorial ihdepen.dence and integrity in news repbrting. The committee will

} consider any representations made by the Sky News Editor relating to compliance with
‘ these provisions. Newco’s annual report will include a statement on the committee’s
activities and oversight functions. '

Perceptions of the credibility of past undertakings

18. A number of consultation respondents expressed the view, by reference to commitments
previously given by News Corporation or related persons in relation to The Times and the
Wall Street Journal, that the UlLs may be ineffective or that News Corporation may
breach them. . '

19. For the reasons set out in our advice, we consider that the terms of the UlLs address the
potential impact on media plurality we have identiﬁéd. In this context we note in particular
that Newco will be a separate company, in which News Corporation controls only 37.19%
of the total \io_tes. The Chairman of the Newco Board will be an independent director.
Newco will have a majority of independent shareholders and directors. We are notina .

position to take a view on the reasons for the effectiveness or otherwise of commitments
given in other circumstarices. ‘

Obligation. to distribute required

20. Consultation r_esponsés éxpress‘éd a concern that the UlLs do not specifically require
' News Corporation to distribute Sky News. We do not believe it is necessary to place this
obligation on News Corporation. ' ’ ‘ ‘

21. Under the operational agreements identified in section 5.1(iv) of the UlLs, (play-out ,

- uplink, satellite capacity, Digital Terrestrial Television (“DTT”) capacity, online distribution,
mobile distribution), Newco will be able to secure the transmission of its service via DTT,
satellite, mobile and internet. News Corporation has committed to providing Newco with
an Electronic Programme Guide listing on its satellite platform no worse than Sky News’
today (UILs section 4.5(iv)). In addition, in the carriage agreement, Sky is under an
obligation to distribute any encrypted high definition version of the service (carriage

- agreement section H.1),-and unencrypted (standard or high definition) services will
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necessarily be available to all customers of the Sky platform as a free to air service. In
addition, we believe News Corporation will have a significant incentive to continue to
distribute the Sky News service in order. to realise value from lts carrlage agreement with
Newco.

22, News Corporatlon has also comnitted within the UILs to use all reasonable endeavours
“to procure that the carriage agreement between Sky and third parties (including Virgin

Media) for the distribution of Sky News on cable will be transferred to Newco (UIL 4.3 (|))
How this commitment may be realised is a matter of commercial hegotiation between the
relevant parties. In any event, we do not believe that such distribution is of critical
importance to the ongoing viability of Newco, or that the loss of distribution on cable
would have a significant effect on plurality given the availability of Sky News on satellite,
DTT, mobile and the internet. '

Competition issues

- 23. Within the consultation, a number of wider concerns were raised by respondents relating

to News Corporation or Sky. These wider concerns generally related to potential -
competition issues, either current or as a result of the transaction. The UILs, and
associated agreements, are concerned only with addressing the potential impact on
media plurality identified in Ofcom’s report of 31 December 2010. We have not
considered-any competition- -related concerns within our engagement with News.
Corporation, refinement of the UlLs or review of the carriage agreement or brand licence.

' Review of the carriage agreemenit and brand hcence in respect of our potent:al

plurality concerns

24. We have reviewed and discussed the draft carriage agreement and brand licence with
~ News Corporation in relatlon to plurality. As set out above, the OFT in parallel considered
the draft agreements in relation to their advice on the practlcal and financial viability of
the UILS. We understand that you have taken independent legal advice on the draft
agreements. : : '

25. The versmns of the draft carnage agreement and brand licence prowded tous on21
March 2011 were incomplete and did not reflect the UILs in all respects. We beheve the
revised drafts of the carriage agreement (dated 15 June 2011) and the brand licence
(dated 16 June 2011) are consistent with the proposed UlLs as amended, and our
previous advice with regard to media plurality.

~ Opportunities for diversification by Newco

26.Itis impbrtant to note that diVersificetion-, while desirable, is not in our view necessai'y to

ensure Newco continues to contribute to plurality as it did prior to the transaction. We
believe it is unlikely that any of the diversification opportunities below are likely to rep{_lace
_ the carriage agreement as | Newca's main revenue source. ' )
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27. However, we note that the carriage agreement and brand licence include provisions
which limit Newco's ability to diversify in some respects. In particular:

e they create a right for Sky to take any new Sky News branded services made

‘access on terms no less favourable than those offered to third parties.

available by Newco, without additional payment. We believe this to be a reasonable

| posnlon in the light of the terms and value of the carriage agreement being offered,;

and

they create a right for Sky to take any new service offered by Newco in future, on
terms which are no less favourable to Sky than those offered to any third party We
understand News Corporation’s position to be that Newco’s ability to invest in new _
products and services results from the carriage agreement. We believe this is a
reasonable position, but that News Corporation should be requwed to pay for such

28. In this context we note News Corporation has ldentlﬁed the diversification opportunities
for Newco as including: '

non- Sky News branded riews channels, programmlng blocks, apps or websites,
including national and local news services, using substantially new content;

syndicated content on a non-packaged bas;s of raw content broadcast or dlstnbuted
by Sky News; :

a service similar to the Channel 5 service to etner third parties (e.g. [TV, Channel 4);

-and

syndication of Sky News branded content to other Websites within agreed fair use
fimitations.

. 29. Internationally, Newco would also have opportunities for diversification, including <]

Advice .

For all the reasons set out above and in our previous letters of advice, we consider that the
revised proposed undertakings offered by News Corporation would address the plurality
concerns identified in our report of 31 December 2010. '
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S ever

Colette Bowe | S Ed Richards

cc.  Clive Maxwell, Executive Director, OFT
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From: | 'OLDFIELD PAUL

Sent: 24 June 2011 14:53

To: . PATEL RITA; ZEFF JON -

Ce: , : \ BEEBY, Sue; SMITH, Adam; [
‘ o i '

Subject: » RESTRICTED - BSkyB

Sorry for keeping you hanging on earlier. SoS has read the covering letters and advice from OFT and OFCOM, but not
the amended docs in full yet — which he is keen to do Monday so I've scheduled hlm some time for that.

SoS talked to Jon and | briefly on his way out of the building. In principte SoS would like to aim for an announcement
on Thursday next week — subject to giving further thought to OFCOM and OFT’s advice and studying the docs in
more detail ont Mon. He understands the chatlenges with that — specificatly in agreemg redacted docs — - but thinks |

we should push News Corp to have redactioris done for Tue night. He’s also not minded to give more than the
statutory 7 days for further consultation. : : ‘

¢ -ithink you were going to take up with colleague and News the v:ablhty of thrs if there are any show stoppers
he( t might be good to discuss at/ in the margins ofthe Monday morning Comms meéting.

Thanks
Paul.
Paul Oidfield

Principal Private Secretary to the Secretary of State
Department for Culture, Media and Sport
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From: - ~ OLDFIELD PAUL

Sent: " ; 27 June 2011 10:25
- To: SMITH, Adam,,BEEBY Sue; MARTIN LINDA _ :
" Ce: Ny o Permanent Secretary, ZEFF JON; SMlTH Godric; PATEL RITA

" Subject:

"Quick update from SoS’- Com'ms me'etingthi-s,mor_ning.
e So§ |§meet|ng with Mark Thompson and the Media Trust tomorrow. SoS would like the medla trust meeting
shortened’ and then to discuss local radio; b-band, school games and NAQ. access with MT. m}j
to amend tlmm s. Adam to talk to Rita about pro 'ress on'NAO access and let BBC know.prog osed agenda.
e SoS wanted some clarification on the Cultural Olymplad budget (ACT 1ON: Paul) and for Linda and Sue to
" ‘meet with Ruth, McKenzie before S0S next meeting with them (scheduled of 13.July) to discuss a. media .
A strategy (ACTION Linda and Sue) To note that SoS asked them at their last meeting to'come back with plans
; - for major events in each of the DAs toaccompany the regional spectacula s so they should already be
(. thinking on those lines... '
' + Adam agreed to talk to John Whlttlngdale aHout the Prlvacy/ Super-lnlunctlon Committee enquiry. ACT ION
‘Adam . -~
e SoSsaid he would like to press ahead with statement on BskyB on Thursday SoS sa|d he would like to
publish all docs (inc brand licensing and carriage agréements—even if redacted) and would like to press
- News Corp for those docs this week. We discussed havmg a qumk handlmg meetlng ‘this afternoon to. dISCUSS.
- draft statement etc. ACTION: Rita .
e . SoS. reported on his meetlng with the Chancellor. He is clear that he wants approval sarted this week so we
: don’t lese momentum. He described the biggest stumbling block as the accounting lmpllcatlons of using
Switchover unde rspend ACT ION Oscar SoS would llke .lonathan to hel resolve thlS issue this week with
. theBroadband Team. = - g ) /
_ .® SoS would like to issue the all MP letter about 12012, as CO) mISS|oned at last week’s meeting, before
i ‘recess. He's said he' s llke to personally“top and tail each le ter and would lrke drafts by lf)th July ACTlON
"Godrlc S X : ) "\ L R ‘

-Paul.

1 sadlowfied |
.. Principal Private Secretary to. the Secretary of State
. Department for Culture, Medla and Sport” :

1
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Department for Culture, Media and Sport
Rt Hon Jeremy Hunt MP
Se  *aryof State

Your Ref:

Our Ref: 175910/JB/27.

Rt Hon Lord Prescott
House of Lords
London SW1A OPW

Dear Lord Prescott

For Distribution to CPs

2-4 Cockspur Street Tel 02072116000 YT ==%
London SW1Y 5DH Fax 02072116249 ( 2 '
www.culture.gov.uk ' b

department for
culture, media
and sport

27 June 2011

Thank you for your letter of 24 May, raising your concerns about News Corporation and

Current TV.

| have to make a quasi-judicial decision about the impact of the proposed merger on media
plurality issues alone. | will take into account all relevant concerns when making my ‘
decision and will only allow this transaction to proceed, and accept the undertakings in lieu,
i they are legally robust and enforceable and address. media plurality concerns. :

“As you ére aware, a consultation on the undertakings' offered by News Corporation in lieu of
a referral to the Competition Commission ran from 3 March to 21 March 2011. | am now
considering the responses made to the consultation, and wi_ll make a statement in due

cours'e.

- . With best wishes

Rt Hon Jeremy Hunt MP

Secretary of State for Culture, Olympics, Media and Sport

O/SAB\.é)

improving
the quality
of life for all

% % |
fst govermment depurhsent of th

sk mitsd Porolgmpic Boames
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From: OLDFIELD PAUL

Sent: 28 June 2011 17:27

“To: 4

Cc: : ATEL RITA

Subject: ' RE: Newscorp - disclosure of documents

Thanks for this note. SoS has considered your advice and agrees that we should go ahead with publishing the
Articles of Association but not the Brand Licensing and Carriage Agreements.

Thanks -

Paul.

- ~rom
{  nt: 28 June 2011 16:03
To: OLDFIELD PAUL
Cc:l  [PATELRITA
Subject: FW: Newscorp - disclosure of documents
Importance: High

Paul,

 Please see the attached note for the Secretary of State asking him to decide which documents he
wants to publish. The recommendation is that he publishes the Articles of Association but not the
._carriage or brand licensing agreements, but he will want to understand the reasoning.

NCMS A
(-4 Cockspur Street
London SW1Y 5DH
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A - . “wwweulturegovuk < - L
. LAW ATTHEHEART. | ’ o o o - : l

.OF GOVERNMENT

Hausfeld & Co LLP N : Your Ref. IG/LS/L0053.0001 ¥

12-Gough Square - . - - S . : RE A |
- London o - : _ .
- EC4A 3DW E ' ' 29 June 2011 o

. ' S : S department for
-culture, media -

: _ : and sport

BY EMAIL ONLY : .

, Dea’rf Sirs

L Proposed Merger of News Corporatlon and Brltlsh Sky Broadcastlng plc

Thahk you for- your letter to the Secretary of State of 23 May to which 1’ have been asked to
resgond : - ; . _ _

a refer to your-first paragraph where you refer to-an announcement to the press having been made

on May 20". Firstly, | should make clear that no formal press announcement has been made on
this matter following the Secretary of State’s announcement that he was ‘minded to. accept -
undertakrngs in lieu of a reference to the Competition Commission and his consultation on those
undertakings on 3™ March 2011. Secondly, there was discussion of this merger at the
Broadcasting Press Guild meeting on 20" May, however the Secretary of State stated that the
consultation was taking longer than he had expected because of thé complexity of the documents,
and the consideration being given to them by the OFT,; Ofcom and-internally. No extension of the
consultatlon penod was requested or granted

_ Your cllents did make a submlssron in the consultatlon via DLA Plper The Secretary of State’
does not propose to respond individually to all of those individuals and organisations who made

representations in relation to this matter. The Secretary of State is currently considering your

1

- client's representations and the others made in relation to the consultation and will make an

announcement in due course asto his mtentlons

) -The Secretary of State does not rntend to pubhsh any representatlons recelved in response to hrs

announcement of 39 March. ‘However, he is proposing to publish summaries of ali the main
representations. | enclose the relevant summaries of the representations made on behalf of your
client. You are, of course, free to publish the full texts of those representations as widely as you
would like. . :

Yours faithfully

S Mo, « ‘ ' . .
3.8y : improving
- Q-f' : , ‘ ] the quality
g , ) of life for all

MOD300005125



Lo

For Distribution to CPs

" Draft: 29 June 2011

ARTICLES OF ASSOCIATION-

of S : , v ‘

[NEWCO]
"PUBLIC LIMITED COMPANY
(effective as from [@])
PRELIMINARY
In these articles the following words bear the following meanings:

“the Acts” the Companies Acts (ds defined in section 2 of the Companie§ Acf
2006), in so far as they apply to the Company; : '

“Audit Committee” the audit committee of the Company referred to in

Article 141;

“these articles” the articles of ‘associaﬁon_,ft)r the time being of the Company;

““Broadcasting Act 1990” the BroadCaéting Act 1990 (as amended by the
Communications Act) including any supplementary legislation, Orders or
Statutory Instruments enacted pursuant thereto; ' ~

“Broadcasting Act 1996” the Broadcasting Act 1996 (as amended by the
Communications Act) including any supplementary legislation, Orders or
Statutory Instruments enacted pursuant thereto; '

“]iroadca‘stinngcts” the Broadcasting Act 1990 and the Broadcasting Act
1996; ' . ' ' : :

“Chapter 11” Chapter 11 of the Listing Rules (Related party transactions:
Premium listing) (as varied or amended from time fo time) or any such other
rules contained in the Listing Rules which relate to related party transactions
from time to time; : L T

“clear days” in relation to the period of a_ notice, that period excluding the day

when the notice is given or deemed to be given and the day for which it is
given or on which it is to take effect; ’

“the " Code” the UK Corporate’Goverilaﬁce Cod'e’publishéd by the Financial
Reporting Council (ot any relevant successor body) (as amended from time to -

time);

«Communications Act” the Communications Act 2003 including any
supplementary legislation, Orders or Statutory Instruments enacted pursuant

" - thereto; :

“the Company” [N ewco] plc;

“conmected person” (i) in relation to a person, his spouse, civil partner, child
or remoter issue or the trustee of a family trust acting in that capacity and (ii)

_ in relation to a body corporate, any holding company of which it is a wholly
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owned subsidiary and any other wholly owned subsidiaries of that holding
company (including any wholly owned subsidiary of the body corporate);

“Daily Official List” the daily official list of the London Stock Exchange;

“director" a director of the Company, from time to time, 1nclud1ng an |
Independent Diréctor;

N

“electronic address” any number or address used for the purposes of sending
or recelvmg notices, decuments or information by electronic means;

- “electronic form” has the same meaning as in the Companies Act 2006;

“electronic means” has the same meaning as inthe Compan-ies» Act2006;

“Excess Shares” the Spec1ﬁed Shates (or any interest therein) wtnch are

requu'ed to be disposed of under a Mandated D1sposa1
“executed” any mode of executiots;

“financial mstltutton” a recognised clearing house ot ‘a nominee of a
recognised -clearing house or of a recognised investment exchange who is
des1gnated w1th1n the meaning of sect1on 77 8(2) of the Compames Act 2()06

“FSA” the Financial Seérvices Authority;

| "‘FSMA” the Financial Services and Markets Act 200‘0 (as amended from time

to time);

“Governance and Edlterlal Cemmlttee” the corpotate governance and
editorial committee referred to in articles 137 to 140;

“Governance and Editorial Committee Matters” shall mean overs1ght of

the Company S comp-hance with articles 89 to 91;

“Greup of Interconnected Bodies Corporate” has the same meaning
ascribed to it in section 129(2) of the Enterprise Act 2002; teferences to a
Group of Interconnected Bodies Cotporate shall be to. the . Group of

Intercennected lodles Corporate as constituted from t1me to " ;’e;;

“Head of Sky News” the chief edttor of Sky News fromi time to tnne,

“Imlder” in reIatmn to shares, the member whose nainie ‘is entered in the
 ‘register ‘of membets as the holdet of the shares; :

“Independent Director” a member of the Company's board of direetors‘who-

) has not been an employee of the Company, News Corporatmn or any
member of the same Group of Interconnected Bodies Cerporate as
News Corporation within the last five years;

(ily  does not have, and has not had w1thm the three years preceding the
date of their first election to the Cempany's beard of directors, a
material business relationship with the Company or News Corporation

.. either directly, or as a partner, shareholder, ditector or senior employee

0012561-0000352.C0:14044661.2 o , 2
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of a body that has such a refationship, other than to the extent that such
person has prev1ous1y served as a dlrector of Sky;

(iii) has not received and does not receive additional remuneration from the
Company or News Corporation apart from a director's fee, does not
participate in the Company's or News Corporatlons share option or
performance-related pay scheme, and is not a member of the
Company's or News Corporat10n s pension scheme; '

(iv)  does not have close family t1es with any of the Company's or News
- Corporation's advisers, directors or senior employees

({/) does not hold cross-directorships and does not have 31gmﬁcant lmks
' with other directors of the Company through 1nv01vement in other
compames or bodies;

(vi) does not represent a significant shareholder of the Company or News
S 'Corporatlon and -

(vii) has not served on the Company's board of directors or the board of
- directors of News Corporation within the nine years preceding the date
of the1r first election to the Company's board of dlrectors

“Independent IB” the investment bank appointed by the Company and
approved by a majority of the Independent Directors to advise the Company in

~+ respect of its comphance with Chapter 11 to the extent apphcable to the
Company; - ‘ .

“Licence” a licence to prov1de a television licensable content service, a digital
television programme service or any other service under the Broadcasting
Acts;

“Llcence Holder” a person who has been:-

. (@) grarited a L1cence by Ofcom Whlch Licence (mcludmg any renewal or
extens10n thereof) has not been terminated or revoked; or

(ii)" ' awarded but not yet granted a Llcence by Ofcom and 'such award has
~not been revoked; :

“Listing Rules” the Listing Rules of the FSA made under Part VI of FSMA
(as amended from time to time);

“London Stock EXcha_‘ng‘_e” the Lon&On‘Stock Exchange ple;.
“Main Principles” the Main Principles of the Code;

“Mandated Disposal” the sale or other transfer of Spe01ﬁed Shares (or any
interest therein) pursuant to article 43;

“Nominated Advisor” the Company's nominated advisor as required by the
“ AIM Rules for Companies pubhshed by the London Stoek ‘Exchange (as
| amended from time to time);
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“Ofcom” the Office of Commumcatlons established pursuant to section 1 of

. the Office of Communications Act 2002 or such other successor body as may
be appointed from time to time to exercise all or any-of the powers of such
body under the Broadcasting Acts and/or Communications Act;

“the Ofcom Broadcasting Code” the broadcasting code published by Ofcom
- (as amended from time to time);

“Office” the registered office of the Company from time to time;
“Official List” the Official List maintained by the FSA;

“Operatxonal Agreements” the carriage agreement the brand licensing
agreement, the site support service agreement, the lease agreement and the
broadcast and technical services agreements, each dated ® 2011 and entered
into between the Company and Sky;

“Premlum Llstmg" a listing wher€ the issuer is requlred to comply with those
requirements in Listing Rule 6 (Additional requirements for premium listing
(commercial company)) (as amended from time to time) and the other
requirements in the Listing Rules that are expressed to apply to secuntles
admitted to the Ofﬁ01a1 Llst with a premium listing; ‘

“Relevant Interest” any interest (Whlch either alone or when taken with any
other interest ‘or interests) in shares in the Company (including any interest
attributed by the directors pursuant to the definition of "Relevant Investor”
below) as a result of which (a) the Company or any subsidiary would become
a disqualified person in relation to any Licence held by it (or awarded, but not
yet granted, to it) by virtue of Part I of Schedule 2 to the Broadcasting Act
1990, (b) there would be a breach of, or failute to comply with, any
requirements or conditions imposed by or under section 5 of the Broadcasting
‘Act 1990 and/or Schedule 14 of the Communications Act, in relation to any
Licence of the Company or any subsidiary to which those requirements apply,
by the Comipany or any subsidiary or any othier person, (c) Ofcom may refuse
to grant or may reveke a Licence to the Company or any subsidiary under the

- Broadcasting Acts or (d) the Company or any subsidiary would otherwise be
materially affected in relatlon to any Licetice held by (or awarded, but not yet
granted, to) it;

“Relevant Investor” any person who, as a tesult of the transfer to h1m of any

shares, (a) has a Relevant Interest utiless, itt any such case, Ofcom has given

' its consent in writing to the Company or any sub81d1ary to the existence or
continuaiice of the circumstance or citcumstances which cause (or would have
caused if such consent had not been given) the person to be er to become a
Relevant Investor and (i) such consent has not been withdrawn and (ii) there
has not been any change in any circumstance which would be relevant to
Ofcom in considering whether to withdraw its consent or (b) is determined by
the directors, following consultation with Ofcom, to have an interest in shares -
in the Company which may cause Ofcom to vary, revoke, determine or refuse
to award, grant, renew or extend a Licence to or of the Cotnpany or any
subsidiary. Without prejudice to the generality of the foregoing, for the
purpose of determining whether any person is a Relevant Investor as a result

1
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of the transfer to him of any shares, the directors may attribute to such person

and aggregate with the interests in issued shares$ of such person (a) any interest

which the Company may require a person to disclose pursuant to section 793
of the Companies Act 2006 (b) any shares which are, in the opinion of the.
directors, the subject of an agreement or arrangement (whether legally

enforceable or not) whereby such shares are to be voted in accordance with

that person's instructions (whether. given by him directly or through any other

person) and (c) any interest of any associate of such person or any person

controlled by or connected with such person; o

“seal” the common seal (if any) of the Company and an official seal (if any)
kept by the Company by virtue of section 50 of the Companies Act 2006 or
either of them as the case may require; : ‘

“secretary” the secretary of the Compémy or any other person appointed to
perform the duties of the secretary of the Company, including a joint, assistant
or deputy secretary; ’ '

“Sky” British Sky Broadcasting Group plc;

“Sky News” the business of news gathiering and production, and creating and
offering (whether on a free to air or subscription basis) the broadcast news
channels branded “Sky News” and “Sky News HD” and related services under
the Sky News brand and/or news services provided to third parties, including
the wholesale provision of news input to third party media enterprises; ‘

“Specified Sharés” shares in the issued capital of the Company which have
been transferred to a member and ‘which are comprised in the interest of a
Relevant Investor; ] ‘

“Uncertificated - Securities Regulations” the Uncertificated  Securities
Regglations 2001; and ' o

“yndertaking” includes a body corporate or partnership or an unincorporated
~ association carrying on a trade or business with or without a view to profit

(and, in relation to an undertaking which is not a company, expressions in
" these articles appropriate to companies shall be construed as references to the
" corresponding persons, officers, documents or organs (as the case may be)
" appropriate to undertakings of that description). :

(2) In these articles references to a share being in wuncertificated form are
references to that share being an uncertificated unit of @ security, and
references to a share being in certificated form are references to that share
being a certificated unit of a security, provided that any reference to a share in
uncertificated form applies only to a share of a class which is, for the time
being, a participating security, and only for so long as it remains a
participating security.

(3) Save as aforesaid and unless the context otherwise requires, words or
expressions contained in these articles: bear the same meanings as in the
Companies Act 2006 or the Uncertificated Securities Regulations (as the case
may be). ' o
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| (4)  Except where otherwise expressly stated, a reference in these articles to any
primary or delegated legislation or legislative provision includes a reference to
any modification or re-enactment of it for the time being in force.

(5) ~ Inthese articlés, unless the context otherwise requires:
(a) words in' the singular include the plural,, and vice versa;
~(b)  words importing any gender include all genders; and

(©) a reference to a person includes a reference to a body corporate
(wherever resident or domiciled) and to an unincorperated body . of
persons. o

(6)  In these articles:

(@)  references to writing include references fo typewriting, printing,
lithography, photography and any other modes of representing or
reproducing words in a legible and non-transitory form, whether sent
or supplied in. elecironic form or made available on a website or
otherwise; - - ' '

(b)  references to “other” and “otherwise” shall not be construed ejusdem
o generis where a wider construction is possible;

(c)  refetences to. a power are to a "power of any kind, whether
administrative, discretionary or otherwise; and ‘

(d  references to a committee of the directors are to a committee
established in accordance with these articles, whether or not comprised
wholly of directors.

@) The headings are inserted for eohvenienee» only and do not affect the
- construction of these articles. -

7.  Neither the regulations contained in Table A in the Companies (Tables A to F)
Regulations 1985 nor the regulations containéd in the Companies (Model Articles)
Regulations 2008 apply to the Company. "

‘ LIABILITY OF MEMBERS

3 The liability of the mémbérs of the Company is limited to the amount, if any-; unpaid
on the shares held by them. - . ‘
SHARE CAPITAL

4, Subject to the provisions of the Acts, and without prejudice to any rights attached to .
any existing shares, any share may be issued with such rights or restrictions as the
Company may by ordinary resolution determine (or, if the Company has not so
determined, as the directors may determine). '

5. Subject to the provisions of the Acts, any share may be issued which is or is to be
liable to be redeemed at the option of the Company or the holder, and the directors
may determine the terms, conditions and manner of redemption of any such share.
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6. The Company may exercise the powers of paying commissions or brokerage
conferred or permitted by the Acts. Subject to the provisions of the Acts, any such
" commission may be satisfied by the payment of cash or by the allotment of fully or
partly paid shares or partly in one way and partly in the other and may be in respect of

a conditional or an absolute subscription. ' '

7. Except as required by law, no person shall be recognised by the Company as holding
~ any share upon any trust. Except as otherwise provided by these articles or by law,
the Company shall not be bound by or recognise (even if having notice of it) any
" equitable, contingent, future, partial or other claim or any interest in any share other
than the holder's absolute ownership of it and all the rights attaching to it.

8. Without preju’diée to any powers which the Company or the directors may have to
issue, allot, dispose of, convert, or otherwise deal with or make arrangements in’
relation to, shares and other securities in any form: ’

(@ the hoidirig of shares in uncertificated form and the transfer of title to such
shares by means of a rélevant systern shall be permitted; and

(b)  the Company may issue shares in uncertificated form and may- convert shares
from certificated form to uncertificated form and vice versa.

If and to the extent.that any provision of these articles is inconsistent with such
holding or transfer as is referred to in paragraph (a) of this article above or with any
provision of the Uncertificated Securities Regulations, it shall not apply to any share
in uncer}tiﬁéat'ed form. ' :

9. Notwithstanding anything else contained in these articles, where any class of shares
: is, for the time being, a participating security, unless the directors otherwise
determine, shares of any such class held by the same holder or joint holder in
certificated form and uncertificated form shall be treated as separate holdings. '

VARIATION OF RIGHTS

10.  Subject to the provisions of the Acts, if at any time the capital of the Company is

. divided into differerit classes of shares, the rights attached to any class may be varied,

- either while the Company is a going concern or during or in contemplation of a
winding up: : = : :

(@  in such manner (if any) as may be provided by those rights; or

(b)  in the absence of any such provision, with the consent of the holders of three-
quarters in notninal value of the issued shares of that class, (which consent
shall be given in writing) or with the sanction of a special resolution passed at
a separate meeting of the holders of the shares of that class,

" but not otherwise. To every such separate meeting the provisions of these articles
relating to general meetings shall apply, except that a poll may be demanded by any
one holder of shares of the class whether present in person or by proxy and the
necessary quorum at any such meeting other than an adjourned meeting shall be at
least two persons together holding or representing by proxy at least one-third in
nominal value of the issued shares of the class in question and at an adjourned
meeting shall be one person holding shares of the class in question or his proxy.
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11.  Unless otherwise expressly prov1ded by the rights attached to any class of shares
those rights:

(a)  shall be deemed to be varied by the reduction of the capital paid up on those
shares and by the issue of a further class of shares ranking in priority for
payment of a dividend or in respect of capital;

(b)  shall otherwise be deemed not to be varied ‘by‘the issue of further shares
ranking pari passu with or subsequent to the ﬁrst-mentioned shares; and

| (©) shall be deemed not to be varied by the purchase or redemptlon by the
: Company of any of its own shares.

SHARE CERTIFICATES

12. (1) - On becoming the holder of any share other than a share in uncertlﬁcated form,

' every person (other than a financial institution in respect of whom the
Company is not required by law to complete and have ready a certificate) shall
be entitled, without payment, to have issued to him within two months after
allotment or lodgement of a transfer (unless the terms of issue of the shares
provide otherwise) one certificate for all the shares of each elass held by him
(and, upon transferring a part' of his holding of shares of any class, to a
certificate for the balance of that holding) or, upon payment for every
certificate after the. first of such reasonable sum as the directors may
determirie, to several cettificates each for one or more of his shares.

' (2) - Every certificate’ shall be issued under the seal, or under such other form of
authentication as the directors may determine (which may include tanual or
facsimmile s1gnatures by one or more directors), and shall specify the number,

- class and distinguishing nunibets (if any)-of the shares to which it relates and
the amount or tespective amotnts paid up on them. '

3) The Company shall ot be bound to issue more than one certificate for shares
held jointly by several persons and delivery of a. certificate to one joint holder
shall be sufficient delivery to all of them and semonty ghall be determmed in
the manner described m\amde 77

(4)  If a share certificate is damaged or defaced or Sald to be lost, stelen or
destroyed, it may be renewed on such terms (if any) as to evidence and
1ndemmty and payment of any exceptional expenses incurted by the Company
in investigating evidence as the directors may detettine but otherwise freée of
chazge, and (in the case of damage or defacement) on dehvery up of the old
cettificate. .

LIEN

13. The Company shall have a first and paramount lien on every share (not being a fully
paid share) for all amounts (whether presently payable or not) payable at a fixed time
or called in respect of that share. The directors may declare any share to be wholly or
in part exempt from the provisions of this atticle. The Comparny’s lien on a share shall
extend to all amounts (including dividends) payable in respect of'it.
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14.  The Company may sell, in such manner as the directors determine, any share on

" which the Company has a lien if an amount in respect of which the lien exists is

presently payable and is not paid within 14 clear days after notice has been given to

the holder of the share, or the person entitled to it in consequence of the death or

" bankruptcy of the holder or otherwise by operation of law, demanding payment and
stating that if the notice is not complied with the shares may be sold.

15.  To give effect to the sale the directors may, in the case of a-share in certificated form, .
" authorise some person to execute an instrument of transfer of the share sold to, or in
accordance with the directions of, the purchaser; and in the case of a share in
uncertificated form, the directors may, to enable the Company to deal with the share

" in accordance with the provisions of this article, require the Operator of a relevant
system to convert the share into certificated form and after such conversion may
authorise any person to execute an instrument of transfer and/or take such other steps
(including the giving of ‘directions to or on behalf of the holder, who shall be bound
by them)as they think fit to effect the transfer. The title of the transferee to the share
shall not be affected by any irregularity in or invalidity of the proceedings in reference
" to the sale and the transferee shall not be bound to see to the application of the

purchase money. "'

16.  The net proceeds of the sale, after payment of the costs, shall be applied in payment of
so much of the amount for which the lien exists as is presently payable, and any
residue shall (upon surrender to the Company for cancellation of the certificate for the
share sold, in the case of a share in certificated form, and subject to a like lien for any .
amount not presently payable as existed upon the share before the sale) be paid to the
person entitled to the share at the date of the sale. - - :

CALLS ON SHARES, FORFEITURE AND SURRENDER

17.  Subject to the terms of allotment, the directors may make calls upon the members in
~ respect of any amounts unpaid on their shares (whether in respect of notninal value or
premium) and each member shall (subject to receiving at least 14 clear days’ notice
specifying when and where payment is to be made) pay to the Company as required
by the notice the amount called on his shares. A call' may be required to be paid by
instalments. A call may, before receipt by the Company of an amount due under it, be
revoked in whole or in part and payment of a call may be postponed in whole or part.
A person upon whom a call is made shall remain liable for calls made upon him
notwithstanding the subsequent transfer of the shares in respect of which the call was

made. :

18. A call shall be deemed to have been made at the time when the resolution of the
directors authorising the call was passed. S :

19.: The joint holders of a'éhare. shall be joinﬂy and severally liable to pay all calls in
respect of it. : '

20. If a call or an instalment of a call remains unpaid in whole or in part after it has
become due and payable the person from whom it is due shall pay interest on the
amount unpaid, from the day it became due and payable until it is paid at the rate
fixed by the terms of allotment of the shares in question or in the notice of the call or,
if no rate is fixed, at the appropriate rate (as defined by the Acts) but the directors may
waive payment of the interest wholly or in part.
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21.  Anamount payable in respect of a share on allotment or at any fixed date, whether in
respect of nominal value or premium or as an instalment of a call, shall be deemed to
be a call and if it is not paid these articles shall apply as if that sum had become due
and payable by virtue of a call duly made and notlﬁed

22. . Subject to the terms of allotment, the directors may dlfferentlate between the holders
in the amounts and times of payment of calls on their shares.

23.  The directors may receive from any member willing to advance it all or any part of
the amount unpaid on the shares held by him (beyond the sums actually called up) as
‘a payment in advance of calls, and such payment shall, to the extent of it, extinguish
the liability on the shares in respect of which it is advanced. The Company may pay
interest on the amount so received, or so much of it as exgeeds the sums called up on
the shares in respeet of which it has been received, at such rate (if any) as the member
and the directors agree.

24, If a call or an instalment of a call remains unpald in whole of in part, after it has
become due and payable, the directors may give to the person from whom it is due not
less than 14 clear days' notice requiring payment of the amount unpaid together with

- any interest which may have accrued and any costs, charges and expenses incurred by
-the Company by reason of sach non-payment. The netice shall name the place where
payment is to be made and shall state that if the notice is not complied with the shares
in respect of which the call was made will be liable to be forfeited. If the notice is not
complied with, any shares in respect of which it was given may, before the payment
required by the notice has been made, be forfeited by a resolution of the directors and

‘the forfeiture shall include all dividends and other amounts payable in respeet of the
forfeited shares and not paid before the forfelture

25.  Subject to the prov1s1ons of the Acts a forfeited share shall be deemed to belong to
the Company and may be sold, re-allotted or otherwise disposed of on such terms and
in such manner as the directors determine ‘either to the person whe was before the
forfeiture the holder or to any other person and, 4t any time before the dlsposmon the
forfeiture may be' cancelled on such terms as the directors deterniine. Whete for the
putposes of its disposal a forfeited -share is fo be transferred to any pérson, the

« difsctors may, in the case of a share 1 ce ificated form, authorise someone to execute
an instrument of transfer and, in the case 'of a share in uncerti_ﬁcated form, the
directos may, to enable the Comtipany to deal with the share in dccordanice with the
provisiotis of this article, require the Operator. of a relevant system 1o convert the
share into certificated form and after such conversion may authorise any person to
execute an instrument of transfer and/or take such other steps (including the giving of
directions to or on behalf of the holder, who shall be bourid by them) as they think fit
to effect the transfer of the share to that petson. The Company may réceive the-
consideration given for the share on its disposal and register the transferee as the
holder of the share.

26. A person any of whose shares have been forfelted shall cease to be a member in
respect of them and shall surrender to the Company for cancellation the certificate for
the shares forfeited but shall remain liable to the Company for all amounts which at .
the date of forfeiture were presently payable by him to the Company in respect of
those shares with interest at the rate at which interest was payable on those amounts
before the forfeiture or, if no interest was so payable, at the appropriate rate (as
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defined in the Acts) from the date of forfeiture until payment, but the directors may
waive payment wholly or in part or enforce payment without any allowance for the
value of the shares at the time of forfeiture or for any consideration received on their
disposal. ‘ -

27.  The board may accept the surrender of any share Whiéh_it isina position to forfeit
upon such terms and conditions as may be agreed and, subject to any such terms and
conditions, a surrendered share shall be treated as if it had been forfeited.

28.  The forfeiture of a share shall involve the extinction at the time of forfeiture of all
“interest in and all claims and demands against the Company in respect of the share
and all other rights and liabilities incidental to the share as between the person whose
share is forfeited and the Company, except only such of those rights and liabilities as
are by these articles expressly saved, or are by the Acts given or imposed in the case
of past members. ' o -

29. A statutory declaration by a director or the secretary that a share has been forfeited on.
a specified date shall be conclusive evidence of the facts stated in it as against all
persons claiming to be entitled to the share and the declaration shall (subject to the
execution of an insttument of. transfer if necessary, in the case of a share in
certificated form) constitute a good title to the share and the person to whom the share

. is disposed of shall not be bound to see to the application of the consideration, if any,
nor shall His title to the share be affected by any irregularity in or invalidity of the
proceedings relating to the forfeiture or disposal of the share. :

TRANSFER OF SHARES

30. The instrument of transfer of a sharé in certiﬁcated form may be in any usual form or
in any other form which the directors approve and shall be executed by or on behalf of
the transferor and, where the share is not fully paid, by or on behalf of the transferee.

31.  Where any class of shares is, for the time being, a participating security, title to shares
of that class which aré recorded on an Operator register of members as being held in
uncertificated form may be transferred by means of the relevant system concerned.
The transfer may not be in favour of more than four transferees.

32. (1)  The directors may refuse to register any transfer of a share in certificated form
if it is their opinion that such trarisfer would or might (a) prejudice the right of
the Company or any subsidiary to hold, be awarded or granted or have
renewed or extended, any Licence or (b) give rise to or cause, directly or
indirectly, a variation to be made to any such Licence (being a variation which
would, in the opinion of the directors, have a material adverse effect on the
ability of the Company or the relevant subsidiary to operate its broadcasting
business as operated by it at the relevant time) or a revocation or
determination of any such Licence by Ofcom provided that the provisions of
articles. 42 to 48 will apply in relation to the shares which are the subject of
any such transfer. ‘ "

2 The directors may, in their absolute discretion, refuse to register the transfer of '
a share in certificated form which is not fully paid. They may also refuse to
" register a transfer of a share in cettificated form (whether fully paid or not)
unless the instrument of transfer: ' o
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(a) is lodged, duly stamped, at the Office or at such other place as the

‘ directors may appoint and (except in the case of a transfer by a
financial institution where a certificate has not been issued in respect
of the share) is accompanied by the certificate for the share to which it
relates and such other evidence as the directors may reasonably require
to show the right of the transferor to make the transfer;

(b) is in respect of only one clasé of share; and
(c)  isinfavour of not mote than four transferees jointly.

" (3)  The directors may refuse to register a transfer of a share in uncertificated form
to a person who is to hold it thereafter in certificated form in any case where
the Company is entitled to refuse (or is excepted from the requirement) under
the Uncertificated Securities Regulations to register the transfer, -

33.  Ifithe directors refuse to register a transfer of a share, they shall as soon as practicable
and in any event within two months after the date on which the transfer was lodged
with the Company (in the case of a transfer of a share in certificated form) or the date
on which the Operator-instruction was received by the Company (in the cas¢ of a
transfer of a share in uncertificated form to a person who is to hold it thereafter in
certificated form) send to the transferee notice of the refusal together with reasons for
the refusal. The directors shall send to the. transferee such further information about
the reasons for the refusal as the transf‘eree may reasonably request..

34.  No fee shall be charged for the registration of any instrument of transfer or other
document or instruction relatmg to or affecting the title to any share. -

- 35.. The Company shall be entitled to retain any instrument of transfer whlch is registered,
but any instrument of transfer which the directors refuse to re gister shall (except in the
case of fraud) be returned to the person lodging it when notice of the refusal is given.

36. - Nothing in these articles shall pré;clude the directors from recognising a renunciation '
of the allotment of any share by the allottee in favour of some other person.

TRANSMISSION OF SHARES

37.  If amember dies the survivor or survivors whete he was a Joint holder, or his personal
.~ representatives where he was a sole holder of the only survivor of joint holders, shall
be the only persons recognised by the Comnipany as having any title to his interest; but
nothmg in this article shall release the estate of a deceased member from any 11ab111ty
in respect of any share which had been solely or Jomtly” held by him.

38.  Apetson becoming entitled to a share in consequéniee of the death or bankruptcy ofa
miember may, upon’ such evidence bemg produced as the difectors may properly
require, elect either to become the holder of the share or to havé some person
nominated by him registered as the transferee. If he elects to beecome the holder he
shall give notice to the Company to that effect. If he elects to have another person
reglstered he shall execute an instrument of transfer of the share to that person. All the
provisions of these articles relating to the transfer of shares shall apply to the notice or
instrument of transfer as if it were an instrument of transfer signed by the member and
the death or bankruptcy of the member had not occurred.

0012561-6000352 CO:14044661.2- 12

MOD300005137



For Distribution to CPs

39. A person becoming entitled to a share by reason of the death or bankruptcy of a
member or otherwise by operation of law shall, upon such evidence being produced as
the directors may reasonably require as to his entitlement, have the rights to which he
would be entitled if he were the holder of the share, and may give discharge for all
dividends and othier moneys payable in respect of the share, except that he shall not,
before being registered as the holder of the share, be entitled in respect of it to attend
or vote at any general meeting or at any separate meeting of the holders of any class
of shares. : o '

~ SHARE WARRANTS

40. (1) The Company with respect to fully paid shares may issue share warrants
stating that the bearer is entitled to the shares therein specified, and may
provide by coupons or otherwise for the payment of future dividends or other
moneys on or in respect of the shares included in such share warrants.

(2) A share warrant shall entitle the bearer thereof to the shares included in it, and
the shares may be transferred by the delivery of the share warrant, and the
provisions of these articles with fespect to share certificates, liens, calls on
shares and forfeiture and sutrender, disclosure of interest, transfer of shares
and transmission of shares shall not apply in relation to share warrants or the
holders thereof. Each shate warrant shall be issued under the seal.

(3)  The directors shall be at liberty to accept a certificate (in such form and from
such person as the directors may approve) to the effect that a specified person =
is shown in the records of the person issuing such certificate as being entitled
to the shares comprised in a specified share warrant as sufficient evidence of
the facts stated in such certificate, and may treat the deposit of such certificate -
at the Office (or any other place specified from time to time by the directors)
as equivalent to the deposit there of the share warrant, and may (inter alia)
allot to the person naimed in such certificate any shares to which the bearer of
the share Wwarrant referred to in such certificate may be entitled and the rights
of the allottee to the allotment shall not, after allotment, be questioned by any
person. .

4 The directors may determine and from time to time vary the conditions upon
: which share warrants shall be issued, and in particular (but without limitation)
upon which a new share warrant or coupon will be issued in-the place of one
worn out, defaced, lost or destroyed (provided that no new share warrant may
be issued to replace one.that has been lost unless the directors are satisfied
beyond reasonable doubt that the original share warrant has been destroyed),
" upon which (subject as hereinafter provided) the bearer of a share warrant
shall be entitled to attend and vote at general meetings, and upon which a
share warrant may be surrendered and the name of the ‘holder entered in the
register of members in respect of the shares therein specified. Subject to such
conditions and to these articles, the bearer of a share warrant shall be subject
to the conditions for the time being in force relating to share watrants, whether

made before or after the issue of such share warrant. ’

(5)  Subject to any conditions for the time being in force relating to share warrants
and as otherwise expressly provided in these articles, the bearer of a share
warrant may at any time deposit the share warrant at the Office (or at such
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other place as the directors may from time to time appoint) and, so long as the
share warrant refnains so deposited, the depositor shall have the same right of
signing a requisition for calling a meeting of the Company, of giving notice of
intention to submit a resolution to a meeting and of attending and voting,
giving a proxy and exercising the other privileges of a member at any meeting
held after the expiration of 48 hours from the time of deposit, as if his name -
were inserted in the register of members as the holder of the shares included in
the deposited share warrant. Not more than one person shall be recognised as a
depositor of any share warrant. Every share warrant which shall have been so
deposited as aforesaid shall remain so deposited until after the closing of the
meeting at which the depositor desires to attend or to be represented

(6)  Subject as otherwrse expressly provided in these articles or in any conditions
for the time being in force relatmg to share warrants, no person shall, as bearer- -
of a share warrant, be entitled to sign a requisition for calling a meeting of the

' Company or give notice of intention to submit a resolution to'a meeting or
attend or vote or give a proxy or exercise any other pnvrlege of a member at a
meeting of the Company, or be entitled to. receive any notices or any
documents pursuant to these atticles from the Company, but the bearer of a
share warrant shall be entitled in all other respects to the same privileges and
advantages as if he were named in the register of members as the holder of the
shares included in the share warrant, and he shall be deemed to be a member
of the Company :

(7) - Without prejudrce to any. powers which the Company or the directors may
have to issue, dispose of, convert, or otherwise deal with or make -
arrangements in relatlon to, share warrants and other securities in any form

(8 the holding of share warrants in uncertificated form and the transfer of
title to ‘such share warrants by means of a relevant system shall be
permitted; and

(b) the Company may issue share warrants in uncertrﬁcated form and may
convert share warrants from certificated form to urcertificated form
and vice versa.

Ifand to the extent that any provision of these articles is meensrstent wrth such
holding or transfer as is referred to- m-sub-paragraph (7)(#) of this article above
or with any provision of the Uncertificated Securitics Regulations, it shall not
apply to any share warrant in uncertrﬁcated ferm

DISCLOSURE OF INTEREST S

41, (B  If a member, or any other person appearmg to be 1nterested in shares held by
that member, has been given a notice under section 793 of the Compames Act
2006 and has failed in relation to any shares (the “default shares”) to give the
Company the information thereby required within 14 days from the date of
giving the notice, the following sanct;tons shall apply, unless the directors
otherwise determine:

(a)  the member shall not Be entitled in respect of the default shares to be
present or to vote (either in person or by tepresentative or proxy) at
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any general meeting or at any separate meeting of the holders of any
class of shares or on any poll; and

(b)  where the default shares represent at least 0.25 per cent of their class:

6)] any dividend payable in respect of the shares shall be withheld
. by the Company, which shall not have any obligation to pay
interest on- it, and the member shall not be entitled to elect,
pursuant to these articles, to receive shares mstead of that
“dividend; and

(i) no-transfer, other than an excepted transfer, of any shares held
. by the member in certificated form shall be registered unless:

(A) the ,member .is not himself in default as Xregards
- supplying the information required; and

(B)  the member proves fo the satisfaction of the directors
" that no person in default as regards supplying such
information is interested in any of the shares the subject

of the transfer. :

(iii)y  for the purposes of sub-paragraph (1)(bi)(ii) of'this article, in:the

, case of shares held by the member in uncertificated form, the

directors may, to enable the Company to deal with the shares in

accordance with the provisions of this article, require the-

Operator of a relevant system to convert the shares into
certlﬁcated form. - S

(2) . Where the sanctions under paragraph (1) of this artlcle apply in relation to any
- shares, they shall cease to have effect at the end of the period of seven days (or
such shorter perlod as the directors may deterrmne) followmg the earlier of:

(@)  receipt by the Company of the information requlred by the notice
mentloned in that paragraph and

(b)  receipt by the Company of notree that the shares have been transferred
by means of an excepted transfer,

. and the directors may suspend or cancel any of the sanctlons at any time in
relation to any shares

(?f) Any new shares in the Company 1ssued in right of default shares shall be
* subject to the same sanctions as apply to the default shares, and the directors
may make any right to an allotment of the new shares subject to sanctions
cotresponding to those which will apply to those shares on issue: provided that
any sanctions applying to, or to a right to, new shares by ‘virtue of this
paragraph shall cease to have effect when the sanctions applying to the related
default shares cease to have effect (and shall be suspended or cancelled if and
to the extent that the sanctions applying to the related default shares are
suspended or cancelled); and provided further that paragraph (1) of this article

shall apply to the exclusion of this paragraph if the Company gives a separate -
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notice under section 793 of the Companies Act 2006 in relation to the new
shares. ~

(4) - Where, on the basis of information obtained from a member in respect of any
share held by him, the Company gives a notice under section 793 of the
Companies Act 2006 to any other person, it shall at the same time send a copy
of the notice to the member, but the accidental omission to do so, or the non-
receipt by the member of the copy, shall not invalidate or otherwise affect the

“application of paragraph (1) of this article.

(5)  For the purposes of this article:

()  a person, other than the member holding a share, shall be treated as -
appearing to be interested in that share if the member has informed the
Company that the person is, or may be, so interested, or if the
Company (after taking account of any information obtained from the.
member or, pursuant to a notice under section 793 of the Companies
Act 2006, from anyone else) knows or has reasonable cause to beheve
that the person is, or may be, so mterested

- (b) . “interested” shall be construed as it is for the purpose of section 793 of
the Companies Act 2006;

(¢)  reference to a person having failed to give the Conipany the
~ information required by a notice, or being in default as regards
supplying such information, includes (i) reference to his having failed -
or refused to give all or any part of it and (ii) reference to his having
given information which he knows to be false in a material respect or
having recklessly given information which is false in a material
respect;

(d an “excepted transfer” means, in rela‘uon to any shares held by a
member: :

()  atransfer pursuant to acceptance of a takeover offer (within the
meaning in section 974 of the Companies Act 2006) in respect
of shares in the Company; or :

(i)  a transfer in consequence of a sale made through a recognised
investment exchange (as defined in the Financial Services and
Markets Act 2000) or any other stock exchange outside the
United Kingdom on whxch the Company's shares are normally
traded; or :

(i)  a transfer which is shown to the satlsfactlon of the directors to
-be made in consequence of a sale of the whole of the beneficial
interest in the shares to a person who is uncotinected with the
member and with any other person appearing to be interested in
the shares,

(6)  Nothing in this article shall limit the pbwers of the Coriiparty under section
794 of the Companies Act 2006 or any other powers of the Company
whatsoever,

0012561-0000352 CO:14044661.2 16

MOD300005141



For Distribution to CPs

RELEVANT INVESTORS

42.  The directors may at any time serve a nhotice upon any member, who has had shares

transferred to him pursuant to a share transfer, requiring him to furnish the directors

- with information (in the case of (2) below, to the extent that such paragraph applies to

.any person other. than the member, so far as such information lies within the

knowledge of or can be obtained by such member), supported by a declaration and by

‘such other evidence (if any) in support thereof as the directors may require, for the
purpose of determining: ‘ '

(1)  whether such -member is or is likely to be a party to an agreement or
arrangement (whether legally enforceable or niot) whereby any of the shares
held by him are to be voted in accordance with some other person's
instructions (whether given by that other person directly or through any other
person); or o A

(2) . whether such member and/or any other person who has an interest in any '
shares held by such member is a Relevant Investor.

If such information and evidence is not furnished within a reasonable petiod- (not
being less than 14 days) from the date of service of such notice or the information and
‘evidence provided is, in the opinion of the directors, unsatisfactory for the purposes of -
so determining, the directors may serve upon such member a further notice calling
upon him, within 14 days after the service of such further notice, to furnish the
directors with such information and evidence or-further information or evidence as
shall (in theit opinion) enable them so to determine.

43, (1) * If any person (to the knowledge of the directors) becomes or is deemed in
accordance with article 44 to be a Relevant Investor by reason of the transfer
of any shares to him, the directors may serve a written notice (a “Disposal
Notice”) on all those who (to the khowledge of the directors) have an interest
in, and, if different, on the holder or holders of, the Specified Shares. The
Disposal Notice shall refer to the voting restrictions as set out in article 46 and
shall call for 2 Mandated Disposal to be made and shall state the number of
Excess Shares in respect of which the Mandated Disposal is to be made and
shall call for reasonable evidence that such Mandated Disposal has been
effected to be supplied to the Company within 21 days from the date of such
Notice or such other period as the directors may consider reasonable and
which they. may extend. The directors may withdraw a Disposal Notice

-~ (whether before or after the expiration of the period referred to) if it appears to
them that there is no Relevant Investor in relation to such Excess Shares.

- (2) If a Disposal Notice served under this article is not complied with to the
satisfaction of the directors and has not been withdrawn, the holder or holders
on whom such notice shall have been served shall be deemed to have
constituted the directors their agents and the directors may, so far as they are
able, make a Mandated Disposal of the number of Excess Shares stated in the
relevant Disposal Notice, at the best price reasonably obtainable and shall give
written notice of such disposal to those persons on whom the Disposal Notice
was served. Except as hereinafter provided, such a Mandated Disposal shall be
completed as soon as reasonably practicable after expiry of- the Disposal
Notice as may in the opinion of the directors be consistent with obtaining the
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best price reasonably obtainable and in any event within 30 days of expiry of
such Disposal Notice provided that a Mandated Disposal may be suspended
during the period when dealings by the directors in the -shares are not
permitted either by law or by regulations of the competent authority
(designated as such for the purposes of Part VI of the Financial Services and
Markets Act 2000), but any Mandated Disposal suspended as aforesaid shall
be completed within 30 days after expiry of the period of such suspension and
provided further that neither the Company nor the directors shall be liable to
any holder for failing to obtain the best price so long as the directors act in
good faith within the period specified above. If en a Mandated Disposal being
made by the directors, Excess Shares are held by more than one holder

_ (treating joint holders of any relevant shares as a single holder) the directors
shall cause the same proportion of each holding as is known to them to be
sold. : ‘ '

(3)  For the purpose of effecting any Mandated Disposal, the directors may
authorise in writing any officer or employee of the Company to execute,
complete and deliver any necessary transfer in the name-and on behalf of any
holder and may issue a new certificate to the purchaser. The net proceeds of

- such disposal shall be received by the Company, whose receipt shall be a good
discharge for the purchase money, and shall be paid (without any interest
being payable thereon) fo the former holder upon surrender by him of the
certificate in respect of the shares sold and formerly held by him. After the
name of the purchaser (or his nominee) has been entered in the register of
members, the validity of the proceedings shall not be questioned by any
person. :

44. (1) . The directors may assume without enquiry that a person is not a Relevant
Investor. The directors may determine that any person is a Relevant Investor if -
there .are reasonable grounds for believing that that person is a Relevant
Tnvestor (notwithstanding that the Company has not been supplied with a
declaration or other evidence establishing to its satisfaction that such person is
or may become a Relevant Investor) until such time as they are satisfied that
such is not the case.

(2)  If in accordance with this article the directors shall have assumed that any
person is not a Relevant Investor, the exercise by that person of any right
attaching to any share in which he is interested shall not be challenged or
invalidated by any subsequent determination by the directors that such person
is a Relevant Investor. ‘ o

45.  The directors shall not be obliged to serve any Disposal Notice under article 43(1)
upon any person if they do not know his identity or his address and the absence of
service of such a notice in such circumstances as aforesaid and any accidental error in

giving, or failure to give, any notice to any person upon whom notice is served under
the foregoing articles shall not prevent the implementation of or invalidate any
procedure thereunder. Any notice to be served under article 43(1) upon a person who
is not a holder shall be deemed validly served if sent through the post to that person at
the address, if any, at which the directors believe him to be resident or carrying on
business. Any such notice shall be deemed served on the day following any day on
which it was put in the post and, in proving service, it shall be sufficient to prove that
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the notice was properly addressed, stamped and put in the post. Any determination of
the directors under the provisions of articles 42 to 44 shall be final and conclusive, but
without prejudice to the power of the directors subsequently to vary or revoke such
determination. h

46.  The holder or holders of the Excess Shares who has pursuant to article 43(1) been
served with a Disposal Notice by the directors shall not, with effect from the
 expiration of such period as the directors shall specify in such notice (not being longer
than 30 days from the date of service of the notice), be entitled to receive notice of, or
to attend or vote at, any general meeting of the Company or any meeting of the
holders 6f shares of the relevant class in respect of the shares referred to in that article

as Excess Shares. - " :

47.  Any member who has pursuant fo article 42 been served with a further notice by the

directors requiring him to furnish, the directors with information and evidence or
further information or evidence within 14 days after the service of such further notice
shall not, with effect from the expiration of such period and until information or
evidence is funished to the satisfaction of the directors, be entitled to receive notice
of, or to attend or vote at, any general meeting of the Company or meeting of the
holders of shares of any class other than in respect of such of the shares held by such
member as are shares in respect of which it shall have been established to the

- satisfaction of the directors that they are not Excess Shares.

.48, (1) The pr.ovisions of articles 43 to 47 shall not apply to the Company during any
Non-Licence Period. : o -

(2) A Non-Licence Period shall be any period during which none of the following

' conditions are fulfilled: ‘ ' S ' _

(2), the Company or any of its subsidiaries shall be or shall have at any
time during the three months previously been a Licence Holder;

(b)  Ofcom shall have notified the Company oI any of its subsidiaries of its
7 intentiofi to award or grant the Company or any of its subsidiaries a
Licence (and shall not have yet awarded or granted a licence or given

riotice of withdrawal of such intention); :

(c) the Company or any of its subsidiaries shall have made (and not

- . withdrawn) an application to Ofcom for the award or grant or
‘extension or renewal of a Licénee and Ofcom shall not have notified
the Company or such subsidiary that such application has been
unsuccessful or rejected or refused; and '

(d) the directors shall have passed a resolution that it is the intention of the
Company or any of its subsidiaties to apply to Ofcom for the award or
grant or extension or renewal of a Licence within one year of the date
of such resolution provided that if such resolution has been passed
more than six months prior to the relevant date the provisions of this
paragraph (d) shall not apply unless a further resolution has been
passed in terms mutatis mutandis nor if such an application has been
made and has been unsuccessful or withdrawn or rejected or refused.
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(3)  For the purposes of articles 42 to 47 the directors may, to enable the Company
to deal with shares in uncertificated form in accordance with the provisions of
such articles, require the Operator of a relevant system to convert the shares
into certificated form. : )

UNTRACED MEMBERS

49. (1)  The Company shall be entitled to sell at the best price reasonably obtainable
, any share held by a member, or any share to which a person is entitled by
transmission, if:

@ for a period of 12 years no cheque or warrant or other method of
payment for amounts payable in respect of the share sent and payable
in a manner authorised by these articles has been cashed or been
successful and no communication has been received by the Company
from the member or person coneerned;

(b)  during that period at least three dividends in respect of the '.share have
become payable; : ~ : '

(¢)  theCompany has, after the expiration of that period, by advertisement
in a leading national daily newspaper published in the United Kingdom
and in a fiewspaper circulating in the area of the registered address or .
last known address of the member or person concerned, given notice of
its intention to sell such share; and

(d)  the Company has not durmg the further periéd of three months after-
the date of the advertisement and prior to the sale of the share received
any communication from the member or person concetned.

(2) The Company shall also be entitled to sell at the best price reasonably
obtainable any additional ‘share issued during the said period of 12 years in
 right of any share to which paragraph (1) of this-article applies (or in right of
any share so issued), if the criteria in su paragraphs. (a), (c) and (d) of that
paragraph are satisfied in relation to the additional share (but as if the. words
“for a period of 12 years” wete omitted from sub-paragraph (a) and the words
« after the expiration of that period,” were omitted from sub-paragraph (c)).

(3) To give effect to the sale of any share pursuant to this article the Company
may, in the case of a share in certificated form, appoint any person to execute
an instrument of transfer of the share; and the instrument shall be as effective
as if it had been executed by the registered holder of, or person entitled by
transmission to, the share; and in the case of a share in uncertificated form, the
ditectors mady, to ehiable the Company to deal with the share in accordance
with the provistetis of this article, require the Operator of a relevant system to .
convert the share into certificated form  and after such conversion may
authorise any person to execute an instrument of transfer and/or take such
other steps (including the giving of directions to or on behalf of the holder,
who shall be bound by them) as it thinks fit to effect the transfer. The
purchaser shall not be bound to see to the application of the proceeds of sale,
not shall his title to the share be affected by any irregularity in or invalidity of
the proceedings relating to the sale. The Company shall be indebted to the
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member or other person entitled to the share for an amount equal to the net
proceeds of the sale, but no trust or duty to account shall arise and no interest
shall be payable in respect of the proceeds of sale, which may be employed in
the business of the Company or invested in such investments as the directors
may think fit. - ‘ '

_ STOCK |
50. The Company may" by ordinary resolution convert any paid up shares into stock and
re-convert any stock into paid up shares of any denomination. '

51. A holder of stock may transfer it or any part of it in the same manner, and subject to
the same provisions of these articles as would have applied to the shares from which
the stock arose if they had not been converted, or as near thereto as circumstances
admit, but the directors may fix the minimum amount of stock transferable at an
amount not exceeding the nominal amount of any of the shares from which the stock

arose.

52, A holder of stock shall, according to the amount of the stock held by him, have the
same rights as if e held the shares from which the stock arose provided that no such
right (except participation in dividends and in the assets of the Company) shall be
conferred. by an ‘amount of stock which would not, if existing in shares, have
conferred that right. | ' ‘

53.  All the provisions of these articles applicable to paid up shares shall apply to stock,
. and the words “share” and “member” shall include “stoc > and “stockholder”
respectively. ’ ‘ ' '

ALTERATION OF CAPITAL
54.  The Company may by ordinary tesolution:

. (@)  consolidate and di{ride all or any of its share capital into shares of larger
amount than its existing shares; :

® - sub-divide its shares, or any of them, into shérés of smaller amount than its
existing shares; and :

(©) determine that, as between the shares resulting from such a sub-division, any
of them may have any preference or advantage as compared with the others,

and where any difficulty arises in regard to any consolidation or division, the directors
may setfle such difficulty as they see fit. In particular, without limitation, whenever
any members would become entitled to fractions of a share, the directors may sell to
any person (including the Company) the shares representing the fractions for the best
price reasonably obtainable and distribute the net proceeds of sale in due proportion
among those members or retain such net proceeds for the'beneﬁt of the Company and:

(1)  in the case of shares in certificated form, authorise some person to execute an
instrument of transfer of the shares to or in accordance with the directions of
the purchaser; and : ‘

(i)  in the case of shares in uncertificated form, the directors may, to enable the
v Company to deal with the share in accordance with the provisions of this
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article, require the Operator of a relevant system to convert the share into
certificated form; and after such conversion, authorise any person to execute
an instrument of transfer and/or take such other steps (including the giving of
directions to or on behalf of the holder, who shall be bound by them) as they.
think fit to effect the transfer. The transferee shall not be bound to see to the
application of the purchase money nor shall his title to the shares be affected
by any irregularity in or invalidity of the proceedings in reference to the sale.

| NOTICE OF GENERAL MEETINGS

55.  The directors may call general meetings whenever and at such time and places as they
shall determine. If there are not sufficient directors to form a quotum in order to call a
general meeting, any director or, if there is no director within the United Kingdom,

~ any member of the Company may call a general meeting. :

C. 56, I Subject torthe provisions of the Acts, an annual general meeting and all other general

meetings of the Company shall be called by at least such minimum period of netice as
is prescribed or permitted under the Acts. The notice shall specify the place, the date
and the time of meeting and the general nature of the business to be transacted, and in

" the case of an annual general meeting shall specify the meeting as such. Where the
Company has given an electronic address in any notice of meeting, any document or
information relating to proceedings at the meeting may be sent by electronic means to
that address, subject to any conditions or limitations specified in the relevant notice of

~ meeting. Subject to the provisions of these articles and to any rights or restrictions

" attached to any shares, notices shall be given to all members, to all persons entitled to
a share in consequence of the death or bankruptcy of a member or operation of law
and to the directors and auditors of the Cormpany.

57.  The accidental omission to give notice of a meeting to, or the failure to give notice
~ due to circumstances beyond the Company's contrel to, of the non-receipt of notice of
. ‘ameeting by, any person entitled to receive notice shall not invalidate the proceedings

at that theeting. - ' :

" PROCEEDINGS AT GENERAL MEETINGS

58. No business shall be transacted at any meeting unless a quotum is present. Two
~ persons entitled to vote upon the business to be transacted, each being a member or a
proxy for a membet or a dily authorised represenitative of a corporation which is a
mernber (including for this putpose two persons who are proxies or corporate
representatives of the same member), shall be a quoram. '

59.  If a giiorum is not present within half an hour after the time appointed for holding the
méeting, or if during 4 meeting a quorum ceases'to be present, the meeting shall stand -
adjoutned to such date, time and place as the directors tay, subject to the provisions
of the Acts, determine. If at the adjourned meeting a quorum is not present within 15
minutes after the time appointed for holding the meeting, the meeting shall be
dissolved. " ,

60.  The chairman (if any) of the board of directors, or in his absence the vice-chairman,
or in the absence of both of them some other director nominated prior to the meeting
by the directors, shall preside as chairman of the meeting, but if neither the chairman
nor the vice-chairman nor such other director (if any) is present within 15 minutes
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after the time appointed for holding the meeting and willing to act, the directors
present shall elect one of their number present and willing to act to be chairman of the
meeting, and if there is only one director present, he shall be chairman of the meeting.

61.  Ifno director is present within 15 minutes after the time appointéd for.holding' the :
meeting, the members present and entitled to vote shall choose one of their number to
be chairman of the meeting. '

62.  The directors or the chairman of the meeting may direct that any person wishing to

" attend any general meeting should submit to such searches or other security

arrangements (including -without limitation, requiring evidence of identity to be

* produced before entering the meeting and placing restrictions on the items of personal

property which may be taken into the meeting) as they or he consider appropriate in

the circumstances. The directors or the chairman of the meeting may in their or his

absolute discretion refuse entry to, or eject from, any general meeting any person who
refuses to submit to a search or otherwise comply with such security arrangements.

' 63. The directors or the, chairman of the meeting may take such action, give such
direction or put in place such. arrangements as they or he consider appropriate to
secure the safety of the people attending the meeting and to promote the orderly
conduct of the business of the meeting. Any decision of the chairman of the meeting
on matters of procedure or matters arising incidentally from the business of the
meeting, and any determination by the chairman of the meeting as to whether a matter
is of such a nature, shall be final. ' ’

64.  Directors may attend and speak at general meetings and at any separate meeting of the
holders of any class of shares, whether or not they are members. The chairman of the -
meeting may permit other persons who are not members of the Company or otherwise -
entitled to exercise the rights of members in relation to general meetings to attend

‘and, at the chairman of the meeting's disctetion, speak at a general meeting or at any
separate class meeting. ' ~

65. 1In the case of any general meeting, the directors may, notwithstanding the
specification in the notice convening the general ieeting of the place at Wthh the
chairman of the meeting shall preside (the "Principal Place"), make arrangements for

simultaneous attendance and participation at satellite meeting places, or by way of
any other electronic means, allowing persons not present together at the same place to
attend, speak and vote at the meeting. The arrangements for simultaneous attendance
and participation at satellite meeting places, or other places at which persons are
participating via electronic ‘means, may include arrangements for controlling or
regulating ‘the level of attendance at any particular . venue - provided that such
artangements shafl eperate so that all members and proxies wishing to attend the
meeting are able to attend at one or other of the venues. The members or proxies at
the satellite meeting places, or other places at which persons are participating via
electronic means, shall be counted in the quorum for, and be entitled to vote at, the -

* general meeting in question, and that meeting shall be duly constituted and its
proceedings valid if the chairman of the meeting is satisfied that adequate facilities,
are available throughout the meeting to ensure that the members or proxies attending
at the satellite meeting places, or other places at which persons are participating via
electronic means, are able to:-

(a) participate'in the business for which the mecting_ has been convened; and
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(b) | see and hear all persons who speak (whether through the use of microphones,
loud speakers, audiovisual communication equipment or otherwise) in the
Principal Place and any other such place. » :

For the purposes of all other provisions of these articles (unless the context requires
otherwise), the members shall be. treated as meeting at the Principal Place. If it
appears to the chairman of the meeting that the facilities at the Principal Place or any -
satellite meeting place, or other places at which persons are participating via
electronic means, have become inadequdte for the purposes set out in sub-paragraphs
(@) and (b) above, the chairman of the mieeting may, without ‘the consent of the
meeting, interrupt or adjourn the general meéting. All business coniducted at the
general meeting up to the point of the adjourniment shall be valid. The provisions of
article 66(2) shall apply to that adjournmerit.. | |

66. (1) thhout prejudice to any ottier power of adj ournment he may have under these
atticles or-at commion law:- ' ‘

(a) the chairman of the ‘meeting fnay, with the consent of a meeting at
which a quorum is present (and shall if so directed by the meeting),
adjourn the meeting from time to time and from-place to place; and

() the chairman of the mieeting may, without the consent of the meeting,
adjourn the meeting before or after it has commienced, to another date,
time or place which the chairman of the meeting may decide, if the
chairman of the meeting considers that:-

(i) there is not enoughiroom for the number of members and
- proxies who wish to-attend the meeting;

(i) the behaviour of anyone ’v__p;;{ésﬁent p;eVéﬁts," or is 1ﬂ(e1y to
" prevént, the orderly conduct of the business of the meeting;

@)  an adjoyrnment is necessary to protect the safety of any person
' attending the meeéting; or

@Gv)  an adjournmert is otherwise necessaty in order for the business
of the meeting to be properly catried out. :

(2)  Subjeet to the provisions of the Acts, it shall not be necessary to. give notice of
an adjourned meeting, except that when a meeting is adjouined for 14 days or
more, at least seven clear days' notice shall be given specifying the time and -
place of the adjourned meeting and the general natute of the business to be
trahsacted. No business shall-be transacted at-an adjourned meeting other than
business which might properly have been transacted at the meeting had the
adjournment not taken place. ' :

AMENDMENTS TO RESOLUTIONS

67. (1) A speciai resolution to be proposed at a general meeting may be amended by
otdinary resolution if; - '
'(a) the chairman of the meeting proposes the amendment at the general

meeting at which the resolution is to be proposed; and
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" (b) the amendment does not go beyond what is necessary to correct a clear
error in the resolution. - :

(2)  An ordinary resolution to be proposed at a general meeting may be amended
by ordinary resolution if: - ‘ o

(a)  written notice of the.terms of the proposed amendment and of the
intention to move the amendment have been delivered to the Company
‘at the Office at least 48 hours before the time for holding the meeting
or the adjourned meeting at which the ordinary resolution in question
is proposed and the proposed amendment does not, in the reasonable
opinion of the chairman of the meeting, materially alter the substance
of the resolution; or . :

(b) the chairman of the meeting, in his absolute discretion, decides that the
proposed amendment may be considered or voted on. :

68.  With the consent of the chairman of the meeting, an amendment may be withdrawn
by its proposer before it is voted on. If an amendment proposed to any resolution
under consideration is ruled out of order by the chairman of the meeting, the
proceedings on the resolution shall not be invalidated by any error in the ruling.

POLLS

69. Apoll on a resolution may be demanded at a general meeting either before a show of
hands on that resolution or immediately after the result of a show of hands on that
resolution is declared. A poll on a resolution may be demanded by:- - :

() the chairman of the meeting; or
(b)  amajority of the directofs present at the meeting; or
©) not less than five r’nembef_s having the right to vote at the meeting; or

(d)  amember or members representing not less than one-tenth of the total voting
rights of all the members having, the right to vote at the meeting (excluding -
any voting rights attached to any shares in the Company held as treasury
shares); or S . o

(6)  amember or members holding shares conferting a right to vote at the meeting
on the resolution on which an aggregate sum has been paid up equal to not less
than one-tenth of the total sum paid up on all the.shares conferring that right
(excluding any shares in the Company conferring a right to vote at the meeting
which are held as treasury shares). - '

70.  Unless a poll is duly demanded and the demand is not subsequently withdrawn, a
declaration by the chairman of the meeting that a resolution has been carried or
carried unanimously, or by a particular majority, of lost, or not carried by a particular
majority, and an entry in respect of such declaration in the minutes of the meeting,
* shall be conclusive evidence of the fact without proof of the number or proportion of
the votes recorded in favour of or against the resolution.

71.  The demand for a poll may, before the poll is taken, be withdrawn but only with the
consent of the chairman of the meeting, and a demand so withdrawn shall not be taken
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to have invalidated the result of a show of hands declared before the demand was
made. If the demand for a poll is withdrawn, the chairman or any other member
entitled may demand a poll. : : :

PROCEDURE ON A POLL

72.  Polls at general meetings shall, subject to articles 73 and 74 ‘below, be taken as and
when the chairman of the meeting directs. The chairman of* the meeting may appoint
scrutineers (who need not be members) and decide how and when the result of the
‘poll is to be declared. The result of a poll shall be the decision of the meeting in
respect of the resolution on which the poll was demanded.

.73..  Apoll on:-
(a) the election of tﬁe chairman of the’~mqeting; or
b)) a qﬁestion of adjoﬁmineht, B A
must be taken immediate-ly.

Other polls must be taken either immediately ot within 30 days of their being
demanded. - A demand for a poll does not prevent a general meeting from continuing,
except as regards the question on which the poll was demanded. Ifa poll is demanded
before the. declaration of the result of a show of hands and the demand is duly
withdrawn, the meeting shall continue as if the demand had not been made.

74.  No notice need be given of a poll not taken immediately if the time and place at which
it is to be taken are announced at the meeting at which it is demanded. In any other
case, at least seven clear days' notice must be given specifying the time and place at
which the poll is to be taken.

|  VOTES OF MEMBERS
75.  Subject to aﬁy rights or restric;ti(‘ms' attached to any shares,:—! )
(a) ona show of hands: R |
i évery member who is p,resént in person has one vote;

(i) every proxy present who has been duly appointed by one or more

. members etititled to vote on the resolution has one vote, except that if

. the proxy has been duly appointed by more than one member entitled
to vote on the resolution and is instructed by one or more of those -

mernbers to vote for the resolution and by one ot more others to vote
against it, or is instructed by one or thore of those meiribers to vote in.

one way and is given discretion as to how to vote by one or more

others (and wishes to use that discretion to vote in the other way) he

has one vote for and one vote against the resolution; and

(i) every corporate representative present who has been duly authorised
by a corporation has the same voting rights as the-corporation would be
entitled to; and o ’
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(b)  on a poll every member present in person or. by duly appointed proxy or
corporate representative has one vote for every share of which he is the holder -
or in respect of which his appointment of proxy or corporate representative has
been made.

A member, proxy or cor,porate representative entitled to more than'one vote need not,
if he votes, use all his votes or cast all the votes he uses the same way.

76.  For the purposes of determining which persons are .entitled to attend or vote at a
general meeting and how many votes such person may cast, the Company may
specify in the notice convening the meeting a time, being not more than 48 hours
before the time fixed for the meeting (and for this purpose no account shall be taken
of any part of a day that is not a working day), by which a person must be entered on
the register in order to have the right to attend or vote at the meeting.

77.  Tnthe case of joint holders the vote of the senior who tenders a vote shall be accepted
to the exclusion of the votes of the other joint holders, and seniority shall be
determined by the order in which the names of the holders stand in the register of
‘members. ‘ : ' o

78. A member. in respect of whom an order has been made by any court having
jurisdiction (whether in the United Kingdom or elsewhere) in matters concerning
‘mental disorder may vote, on a show of hands or on a poll, by any petson authorised -
in that behalf by that court. Evidence to the satisfaction of the directors of the
authority of thé person claiming the right to vote shall be delivered to the Office, or
such other place as is specified in accordance with these articles for the delivery or
receipt of appointments of proxy, not less than 48-hours before the time appointed for
holding the meeting or adjourned meeting at which the right to vote is to be exercised,
and in default the right to vote shall not be exercisable. - '

79.  No member shall have the right to vote at any general meeting or at any separate
meeting of the-holders of any class of shares, gither in person or by representative or
proxy, in respect of any share.held by him unless all amounts presently payable by
him in respect of that share have been paid. o . :

80. (1) Any objection to the qualification of any person voting at a general meeting or
on a poll or to the counting of; or failure to count, any vote, must be made at
the meeting or adjourned meeting or at the time the poll is taken (if not taken
at the meeting or adjourned meeting) at which the vote objected to is tendered.
Any objection made in due time shall be referred to the chairman of the
meeting whose decision shall be final and congclusive. . I a vote is not
disallowed by the chairman of the meeting it is valid for all- purposes.

'(2)  The Company shall not be bound to enquire whether any proxy or corporate
representative votes in accordance with the instructions given to him by the
member he represents and if a proxy or corporate representative does not vote
in accordance with the instructions of the member he represents the vote or
votes cast shall nevertheless be valid for all purposes. o

PROXIES AND CORPORATE REPRESENTATIVES-

81. A member is entitled to appoint another person as his proxy to exercise all or any of
his rights to attend and to speak and vote at a meeting of the Company. The
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appointment of a proxy shall be deemed also to cenfer authority (in accordance with
section 329 of the Companies Act 2006) to demand or join in demanding a poll.
Delivery of an appointment of proxy shall not preclude a member from attending and
voting at the meeting or at any adjournment of it. A proxy need not be a member. A
member may appoint more than one proxy in relation to a meeting, provided that each
proxy is appointed to exercise the rights attached to a different shate or shares held by
him. References in these articles to an appointment of proxy include references to an
appointment of multlple proxies.

82, Where two or more valid appointments of proxy are received in respect of the same
share in relation to the same meetmg, the one which is Iast sent shall, unless otherwise
specified in the notice convening the meeting, be treated as replacmg and revoking the
other or others. If the Company is unable to determine which is last sent, the one
which is last received shall be so treated. If the Coimmpany is unable to determine
either which is last sent or which is last received, none of such appomtments shall be

N treated as valid in respect of that share.

83. (1)  Subject to article 84 below, an appointment of a proxy shall be in writing in
any usual form or in any other form which the directors may approve and shall
be executed by or on behalf of the appointor which in the case of a corporation
may be either under its common seal or under the hand of a duly authorised
ofﬁcer or other person duly authorised for that purpose.

@  Where the appointment of a proxy is expressed to have been or purports to
' have been executed by a duly authorised person on behalf of a mernber:

@) the Company may ‘treat the appomtment as sufﬁcwnt ev1dence of that
person's authority to execute the appointment of proxy on behalf of
- that member; and

G) the member shall, if requested by or on behalf of the Company, send or
- procure the sending of any authority under which the appointment of
proxy has been executed, or a certified copy of any such authority, to
- such address and by such time as is required for the submission of
appointments of proxy under article 85 and, if the request is not
complied with in any respect the appointment of proxy may be treated

as mvahd

84.  The directors may (and shall if and to the extent that the Company is required to do so
by the Acts) allow an appointment of proxy to be sent or supplied in electronic form
subject to any conditions or limitations as the directors may specify, and where the -
Company has given afy electronic address in any instrument of- prexy or invitation to
. appoint a proxy, any document or -information relating to proxies for the meeting
(including any document necessary to show the validity of, ot otherwise relating to,
an appointment of proxy, or notice of the termination of the authority of a proxy) may
be sent by electronic means to that address, subject to any conditions or limitations
specified in the relevant notice of meeting. >

85. An appointment of proxy may:-

(@)  in the case of an appointment of proxy in hard copy form, be received at the
Ofﬁce or such other place in the Umted Klngdom as is spemﬁed in the notice
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convening the meeting, or in any appointment of proxy or any invitation to

_appoint a proxy sent out or made available by the Company in relation to the

~ meeting, not less than 48 hours before the time for»ho/lding the meeting or

adjourned meeting at which the person named in the appointment of proxy
‘proposes to vote; or :

(b)  in the case of an appointment of proxy in electronic form, be received at the -
electronic ‘address specified in the notice convening the meeting, or in any
appointment of proxy or any invitation to appoint a proxy sent out or made
available by the Company in relation to the meeting, not less than'48 hours
before the time for holding the meeting or adjourned meeting at which the
person named in the appointment of proxy proposes to vote; or

(c)  inthe case of a poll taken subsequently to the date of the meeting or adjourned |
meeting, be received as aforesaid not less than 24 hours (or such shorter time
as the directots may determine) before the time appointed for the taking of the
poll. : ’ '

An appointment of proxy which is not received or delivered in a manner so permitted
shall be invalid. The directors may ‘specify in the notice convening the meeting that,
in determining the time for delivery of proxies pursuant to this article, no account
shall be taken of any part of a day that is not a working day. '

86. A vote given of poll demanded by proxy or by the duly authorised representative of a
corporation shall be valid notwithstanding the previous termination of the authority of
the person voting or demanding a poll, unless notice of the termination was delivered.
in writing to the Company at the Office, or at such other place or address at which an
appointment of proxy may be duly received or delivered under article 85, not later
than the last time at which an appointment of proxy should have been received under
article 85 in order for it to be valid for use at the meeting at which the vote was given
or the poll demanded or for use on the holding of the poll at which the vote was given.

87. The directors may at the expense of the Company send or make available
" appointments of proxy or invitations to appoint a proxy to the members by post or by
electronic means or otherwise (with or without provision for their return prepaid) for
use at any general meeting or at any separate meeting of the. holders of any class of -
shares, either in blank or nominating in the alternative any one or more of the
directors or any other person. If for the purpose of any meeting appointments of proxy
~ or invitations to appoint @s proxy a person or one of a number of persons specified in
the invitations are issued at the Company's expense, they shall be issued to all (and
not to some only) of the members entitled to be sent a notice of the meeting and to
vote at it. The accidental omission or the failure due to circumstances beyond the
Company's control, to send or make available such an appointment of proxy or give
such an invitation to, or the non-receipt thereof by, any member entitled to attend and
vote, at a meeting shall hot invalidate the proceedings at that meeting. '

88.  Subject to the provisions of the Acts, any corporation (other than the Company itself)
e which is a member of the Company may, by resolution of its directors or other
- governing body, authorise a person or persoms to act as its representative or
representatives at any meeting of the Company, or at any separate meeting of the
holders of any class of shares, and the corporation shall for the purposes of these

articles be deemed to be present in person at any such meeting if a person or persons
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so authorised is or are present at it. The Company may require such person or persons

to produce a certified copy of the resolution before permitting such person or persons
to exercise his or their powers.

UK CORPORATE GOVERNANCE CODE

89. The Company shall comply with the provisions of Listing Rules 9. 8 6(5) and (6) (or
such other provisions of the Listing Rules as may from time to time be applicable) in

relation to the principles and prov151ons of the Code as if it is a company with a
Premium L1st1ng

<

EDITORIAL INDEPENDENCE AND INTEGRITY IN NEWS REPORTING

90.  The Company shall abide by the principle of editorial independence and integrity of
news reportmg by Sky News in respect of television, radio and any other closely .
related services (irrespective of the platform on which such news is distributed) and
shall, where appropriate, comply w1th the Ofcom Broadcasting Code.

91. In relation to the Head of Sky News the following matters must be approved by
resolution of the directors of the Company:

(1) Hhis appointment and removal from office;

(2)  any material changes to the terms and conditions of his employment which
o cou_ld give rise to a claim by him or her for constructive dismissal; and

(3)  any material changes to his authority or reporting relationship.
MATERIAL TRANSACTIONS WITH NEWS CORPORATION

- 92. . Transactions between the Company and News Corporation or Sky and/or any of their
- respective subsidiaries which involve or could reasonably involve the payment or
receipt by the Company or its subsidiaries of amounts of £5,000,000 or more shall
require the prior approval of the’Audit Committee. :

93. - The following transactions wxﬂ requ1re the prior approval of the Audit Comrhittee and
' the Company's board of direetors: |

(1)  transdctions between the Company and News Corp'oration or Sky -and/or any
‘of their respective subsidiaries which involve the payment or receipt by the
Company or its sub31d1ar1es of amounts of £12,560,000 or more; and

2) any renewal of or matetial amendment to any of the Operational Agreements
| RELATED PARTY TRANSACTIONS

94.  Subject to artlcles 95 to 97 below, the Company will comply WIth the provisions of
Chapter 11 as if i 1t is a company which has a Premium Listing.

95. For the purposes of i mterpretmg artlcle 94 above: -

(1)  if the Company is proposing to enter into a transaction that could be a related
party transaction (as defined in Chapter 11) it is required to obtain the
guidance of the Nominated Advisor and net a sponsor to assess the potential
application of Listing Rule 11; and . '
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() a related party circular must include a statement by the board that the
. transaction or arrangement is fair and reasonable as far as the shareholders of
the company are concerned and that the directors have been so advised by the
Nominated Advisor and not a sponsor. '

96.  To the extent that there is any question of interpretation of the Company's compliance
with or the application of the Listing Rules, including Chapter 11, the Independent IB
shall act as independent arbiter as to whether any relevant Listing Rule has been
complied with by the Company. Any decision of the Independent IB as to the
Company's compliance with the Chapter 11 shall be final and binding on the -
Company. ‘ ‘ ' :

97.  All references to the FSA in Chapter 11 and annexes to Chapter 11 shall be deemed to
be references to the Independent IB and the FSA shall not have jurisdiction to decide
whether the Company, has complied with, or approve any documentation required by,
the Listing Rules for the purposes of Chapter 11. '

" DIRECTORS

98.  Unless otherwis’é determined by the Company by ordinary resolution the number of
directors (other than alternate directors) shall not be subject to any maximum but shall
not be less than three. : :

.99, For 50 long as News Corporation in combination with any member(s) of the same

Group of Interconnected Bodies Corporate as News Corporation does not control
more than 50% of ‘the votes capable of being cast at a gerieral meeting of the
Company, the majority of the Company's board of directors shall comprise
Independent Directors. : : L ’

100. The Company's board of directors and its committees shall have the appropriate
" balance of skills, experience, independence and knowledge of the Company and its
business to enable the directors to discharge their respective duties and
responsibilities effectively. At least one-of the Independent Directors shall have senior
editorial and/or journalistic experience.

101. (1)  Until otherwise determined by the Company by ordinary tesolution, there shall
be paid to the directors (other than alternate directors and directors employed
. by the Company in an executive capacity) such fees for their services in the
office of director as the directors may frem time to time determine (not
exceeding in the aggregate an annual sum of £[®] or such larger amount as the
Company may by ordinary resolution decide) divided between the directors as
they agree, or, failing agreement, equally except that any director who-shall
“hold office for part only of the petiod in respect of which such fees are
payable shall be entitled only to rank in such. division for a proportion of such
fees related to the period during which he has held office. The fees shall be
deemed to accrue from day to day and shall be distinet from and additional to
any remuneration or other benefits which may be paid or provided to any
director pursuant to any other provision of these articles.

(2) The directors may also be paid all travelling, hotel and other expenses
' properly incurred by them in connection with their attendance at meetings of
the directors or of committees of the directors or general meetings or separate
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meetings of the holders of any class of shates or otherwise in connection with
the discharge of their duties as directors. :

(3)  Any director who holds any executive office or who serves on any committee
' of the directors or who performs ‘services which the directors consider go
beyond the ordinary duties of a director may be paid such special
remuneration (whether by way of bonus, commission; pamclpatlon in proﬁts

or otherwise) as the directors may determine.

ALTERNATE DIRECTORS

102. (1)  Subject to article 102(2), any director (other than an alternate director) may
appoint any other director, or any other person approved by resolution: of the
directors and willing to act and permitted by law to do so, to be an alternate
director and may remove an alternate ditector appeinted by him from his
appointment as alternate director. - Subject to the foregeing, a director may
appoint more than one alternate and a person may act as alternate for more
than one director. y w -

(@)  AnIndependerit Director may anly appoint another director or othet person to
be his alternate director if the proposed alternate director would alse qualify as
* an Independent Director if that person had been a diree’cc)