For Distribution to CPs

From: 'SMITH, Adam

Sent: . 18 June 2010 15:15
To: Fares, David _
Subject: RE: Time to chat today?

Manic today preparing for oral questions on Monday. Can we catch up after those?

From: Fares, David [\ |
Sent: 18 June 2010 10:57

To: SMITH, Adam

Subject: Time to chat today?

Adam,

I hope all is well. | have had a crazy travel schedule but am back for 2 whole business days Do you have time for a
"tk catch-up call today?

Best,
David

. David Fares .
Vice President, Government Relations
News Corporatian
Tel: NY:

London:

This message and its attachments may contain legally privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
anyone. Rather, you should permanently delete this message and its attachments and kindly notify the
sender by reply e-mail. Any content of this message and its attachments that does not relate to the official
¥ iness of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
by any. of them. No representation is made that this email or its attachments are without defect.
This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certlﬁcate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. :
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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EXPOY

—

From: SMITH, Adam

Sent: 09 August 2010 19:06
To: . ’DFaresd
Subject: Re: Time to chat tomorrow?

Sure. Although not much has changed from our end | don't think

From: Fares, David <| |
To: SMITH, Adam

Sent: Mon Aug 09 18:54:48 2010

Subject: Time to chat tomorrow?

Adam, ’

Do you have time for a quick chat regarding costs tomorrow?
I nope all is well.

Thanks,
David

David Fares
Vice President, Government Relatlons
News Corporation
Tel: NY:

' London: A

This message and its attachments may contain legaily privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
anyone. Rather, you should permanently delete this message and its attachments and kindly notify the -
«der by reply e-mail. Any content of this message and its attachments that does not relate to the official
business of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
by any of them. No representation is made that this email or its attachments are without defect.
This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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EX.Po3

From: SMITH, Adam

Sent: 11 August 2010 09:21

To: Fares, David :

Subject: RE: Are you free to speak at 19:00 this evening?

Just left a message of your mobile.— am around all day to speak.

From: Fares, David [\
Sent: 10 August 2010 18:15

To: SMITH, Adam

Subject: Are you free to speak at 19:00 this evening?

David Fares ,

\ .2 President, Government Relations

News Corporation

Tel: NY:
London:

This message and its attachments may contain legally privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
anyone. Rather, you should permanently delete this message and its attachments and kindly notify the
'sender by reply e-mail. Any content of this message and its attachments that does not relate to the official
business of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
by any of them. No representation is made that this email or its attachments are without defect. - X
This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.

7 mmunications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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EX. Poy

I

From: . * SMITH, Adam
Sent: 16 August 2010 15:54
To: Fares, David

Subject: RE: Costs Follow-up

Only that i’'m not sure anything will have changed Jeremy’s mind but as | say | can’t say much more until he’s back.

From: Fares, David |
Sent: 16 August 2010 14:24
To: SMITH, Adam

Subject: RE: Costs Follow-up

No worries and thanks. Did you have any preliminary thoughts?

F-am: SMITH, Adam [mailtom—[
~ -nt: Monday, August 16, 2 :

To: Fares, David
Subject: RE: Costs Follow-up

I’'m not going to be able to give a definitive position on this for a few days I'm afraid as Jeremy is on holiday.

Sent: 16 August 2010 14:18
To: SMITH, Adam
Subject: Costs Follow-up

Adam,
Just wanted to check-in again to see if you had any thoughts on the information | sent you.

Thanks,
David
!

David Fares - .
Vice President, Government Relations -
News Corporation
Tel: NY:

London:

This message and its attachments may contain legally privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
anyone. Rather, you should permanently delete this message and its attachments and kindly notify the
sender by reply e-mail. Any content of this message and its attachments that does not relate to the official
business of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
by any of them. No representation is made that this email or its attachments are without defect.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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EX. POS‘

From: SMITH, Adam

Sent: 01 September 2010 12:05

To: Fares, David ,

Subject: RE: Will you be at IAB with Jeremy Tomorrow?

Not going to be there no. am having a half day to play cricket — that counts as a holiday in my book!

From Fares Davnd { |
~ Sent: 01 September 2010 11:49

To: SMITH, Adam
Subject: Will you be at IAB with Jeremy Tomorrow?

if so, | look forward to seeing you there.
Hope you were able to get a holiday in ndtwithstanding the madness.

Best,
David

David Fares ,
Vice President, Government Relations
News Corporatig=
Tel: NY: ‘

London:

This message and its attachments may contain legally privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
anyone. Rather, you should permanently delete this message and its attachments and kindly notify the
sender by reply e-mail. Any content of this message and its attachments that does not relate to the official
F-siness of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
Ly any of them. No representation is made that this email or its attachments are without defect.
This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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From: Adam Smith <$
Sent: 30 April 2012 08:33
To: ' OLDFIELD PAUL
Subject: A Fwd:

Begin forwarded message:

From: Adam Smith <
~ Date: 2 March 2011 09:26:33 GMT
To: "Michel, Frederic" <

guardian -

~ "News Corp has been talking progress for several days, and various people are trying to lead
journalists to the notion that the company has offered up a structural rather than behavioural
solution to solve the plurality problem caused by having the Sun, the Times and Sky News
all in the one basket."

City AM -

"Senior BSkyB sources told City A.M. they eXpected Hunt to announce his decision as soon
as this afternoon, which is likely to put the bid out to a 15-day public consultation, avoiding a
- Competition Commission inquiry which could take as long as six months."

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
vice supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate.

Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes
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EX.p)

]

From: Adam Smith 4
Sent: 30 April 2012 08:34
To: OLDFIELD PAUL
Subject: Fwd: As discussed

Begin forwarded message:

From: Adam Smith <

Date: 14 January 20] :54:
To: Frederic Michel

Subject: As discussed

Thank you for getting in touch about the News Corp/BskyB transaction. | thought it would
be helpful if | clarified the process that Jeremy Hunt is going through.

Ofcom delivered their report to the Secretary of State Jeremy Hunt on 31st December. He is
now considering the report carefully. He has been clear that he will take as much time as
necessary to come to a fully considered decision and he rightly believes that it is more
important to come to the right decision rather than work to an arbitrary timescale. In taking
this decision it is open to the Secretary of State to take representations however, it would
detract from the decision making process to provide a running commentary on what, if any,
~ discussions he is having. The Secretary of State will however, be publishing Ofcom’s report
but he has not taken a final decision about when this will happen. He has a statutory duty to
‘publish it before or at the time of the announcement of his decision so it will be available
for everyone to see at some point soon.

Due to the Secretary of State’s quasi-judicial role it is not possible to provide any further
details at the moment but needless to say he is committed to reaching a decision in a fair
and even-handed way. Further details about this process will be announced once the
Secretary of State’s decision has been made public.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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EX-PI2

From: Adam Smith { ‘
Sent: 30 April 2012 08:33

To: OLDFIELD PAUL

Subject: Fwd: seen this?

Begin forwarded message:

From: Adam Smith < :
" Date: 19 January 2011 09:55:17 GMT

To: fmicheﬂ ‘

Subject: seen this?

lvan Lewis Oxford Media Conventlon Speech January 2011
Check against delivery |

When Ed Miliband appointed me to this position three months ago | prbmised to
listen, learn and lead.

While this remains my approach | have come to realise that the media world moves
at such a pace that induction is a luxury if not an indulgence.

In that short period we have seen the BBC Licence Fee Settlement, News Corp’s bid
to acquire Sky referred to Ofcom, the impact of the Daily Telegraph’s undercover
investigation into the way senior Lib Dems view the Conservative led Government
.and the suspension of a senior News International journalist in connection W|th
ongoing phone tapping allegations.

But more important than any one issue or moment in time we have a revolution
taking place in our global media environment. Industry innovation, convergence and
changing consumer demand are resulting in exciting new opportunities and ask new
questions of industry and Government. BBC iPlayer, Facebook, Twitter, Skype,
Mumsnet, YouTube; all platforms which are revolutionising the way people
communicate with each other and access content.

Today - | want to touch on the importance and potential of our Creafive Industries,
News Corp’s bid for BSkyB and the future of the BBC.

Creative industries
As we reflect on the lessons of the global financial crisis it is clear that Britain’s
economy was over-dependent on the financial services sector and in Government

Labour should have pursued a more active industrial policy, not simply as a
response to the crisis, but as an integral part of economic policy.

MOD300007490
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These lessons are particularly apposite as we consider the challenges and
opportunities facing our creative industries — a great British success story but in
serious peril of falling behind without Government leadership and industry cohesion.

The Conservative led Government has said repeatedly that it views the creative
industries as a key driver of jobs and growth however every signal they are sending
the industry is to the contrary. Not only has there been no growth strategy but there
has also been a total lack of leadership. Instead on this Government's watch we
have seen:

- Delay on the ‘roI\I out 6f broadband
. Confusion over IP with the announcement of a new review
- No to avideo games tax break |
- The abolition of the Film Council
- The BBC steamrolled through a licence fee settlement |
- No progress on the Digital Economy Act

- And having stripped Vihce Cable of his responsibilities for media policy there
is still little clarity on how the transfer of Civil Servants and key areas of
responsibility from BISS to DCMS will work in practice.

This is why | have called on the Government to set up a cross Government group
chaired at Cabinet level working with industry representatlves to produce an action
plan during 2011.

The action plan should cover issues such as:

— Seeking a UK and EU regulatory framework which is fit for thls new era of
format convergence and content globalisation :
— Seeking clear and robust intellectual property rights in the UK and EU
— Clarity about accountability and project management for broadband roll out
— The development of a demand led education and skills system
— Access to finance and business support for start-ups and innovation
— Tax policy in the context of global competition
— A strategy for accessing developing countries markets
— The interaction between public and private sector funding

. In the period ahead | intend to be a champion for the Creative Industries — we “got it’
in Government and we get it in opposition - that jobs and growth in our creative
sector is integral to the future success of our economy.

Newscorp’s bid for BSkyB

| now want to touch on News Corp’s bid for total ownership of BSkyB and be clear
about where Labour stands.

We believe that media pluralism is essential to the integrity of our democracy. No
single voice should dominate and all significant changes of ownership should be
subject to a robust public interest test.

| called on Vince Cable last month to refer News Corp’s proposed achisition of
BSkyB to Ofcom because there is a case to answer. His referral was right but

2
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subsequent judgement so flawed that the whole process has been brought into
disrepute.

A process which is further uridermined by a Secretary of Staté now charged with this
decision who is on the record as having a prejudicial view.

Jeremy Hunt could rebuild some confidence by releasing Ofcom'’s report with
immediate effect. This would provide a basic level of transparency and clarify the
legitimacy of any meetings he is having with interested parties.

The Secretary of State should act in the public interest, no more no less.

Unlike Vince Cable, | do not wish to declare war on Rupert Murdoch — in many ways
Sky and News International have been pioneers in responding to the aspirations of
consumers. For this they should be commended not condemned. They have a right
to argue for a deregulated media with a lesser-role for the state and a right to
compete vigorously in a rapidly changing market. :

But Iet. me be clear, in Britain no commercial interest however big or small has a
right to make the law or break the law.

That must be the non negotiable principle of our democracy - any democracy worthy
of the name.

On plurality that means applying the public interest test free of political prejudice.

On phone hacking it means proper investigation by the CPS and the police of very
serious allegations and the full cooperation of News International until the truth is
finally established and justice prevails.

BBC

Turning to the BBC let me be unequivocal; the BBC is a force for good in our country
and on behalf of our country.

The integrity of its gldbal news coverage, the quality of its original content and its
parenting of much of our creative innovation are a source of national pride.

It is clear that the British people have a similar affinity to a licence fee funded BBC

as to an NHS free at the point of use funded through direct taxation. That is why
successive Conservative Governments, despite their ideological instincts, have been
unable to unpick the fundamental principles of these two unique British institutions.

However, that doesn’t mean the BBC can count on unconditional public support
without reform. The digital age has transformed the relationship between the media
and citizens. People want more control and choice over their sources of information.
Public service broadcasting should respond to this new dynamic. This is why | am
keen to explore a radical change to governance which would lead to the BBC
becoming a mutual organisation. Empowered licence fee payers could have an
equal stake as members of the BBC. They could have the right to be consulted on
BBC policy and strategy and elect some of the members of the BBC Trust. This
would ensure a more accountable and responsive BBC. More representative of the
citizens who pay the bills and use the service. 21 century public service
broadcasting would benefit from more active citizens having a real stake in the future
of the BBC.

)

| intend to explore this option as part of Labour's policy review process.
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In the short-term | have proposed that the two candidates who will soon be :
nominated as suitable to be Chairman of the BBC Trust should be subject to scrutiny -
by the Culture, Media and Sport Select Committee prior to a decision by the

Secretary of State. | hope the Government will see the virtues of an approach which
will reduce the risk of political bias and ensure a more transparent appomtment
process. ‘ : .

In the period ahead Labour will defend the BBC against political interference and
ideologically motivated attacks. We expressed serious concerns about the heavy
handed way the Government railroaded the licence fee settlement.

But we will be a critical friend.

- Demanding maximum value for money including transparency on
remuneration. -

- Scrutinising the corporation’s choices as |t embarks on an unprecedented
cuts exercise.

- - Supporting the BBC's riight to be at the cutting edge of the digital revolution
and engage in commercial activities but also to recognise the need for
consolidation and focus.

Conclusion

| want to end by saying this. | passionately believe that a diverse, innovative media
is an integral part of our democracy. It is important to the success of our economy
but it is far more important than that. It defines the character of our country. That is
why | fundamentally disagree with Mark Thompson’s view that a Fox News
equivalent would be ok in the UK. We need to hold onto certain non-negotiable
principles. But equally, we cannot afford to stand still as the digital revolution
transforms the choices of consumers and the challenges faced by all media -
organisations. In the months and years ahead Labour will hold the Government to
account but we will also work with you to develop a policy framework which
strengthens our democracy and meets the economic challenges of the future. It will
be an important part of how we make the transition from Opposmon to being a
credible alternative Government.

Ends

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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From: Adam Smith
Sent: 27 April 2012 09:46
To: OLDFIELD PAUL
Subject: Fwd: OFT update - Privileged & Confidential :
Attachments: Letter to Allen Overy 02.02.11.docx.pdf; ATTO0001..htm

Begin forwarded message:

From: "Michel, Frederic" <i } '

Date: 2 February 2 46: |
To: "adamsmith

Subject: FW: Or 1 update - Privileged & Confidential

""Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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EX. Pk
OFcom

Y T
2 February 2011
Allen & Overy LLP | : .
One Bishops Square » Drectine: |
London
- E16AD
Dear ﬂ

News CorporatlonIBSkyB merger

As you know, on 27 January 2011, the Secretary of State asked the Office of Fair Tradrng
(“the OFT") and Ofcom to advise him on the undertakings offered by News Corporation in

lieu of a reference to the Competition Commrssron (*UILs™) in relation to its proposed merger
with BSkyB.

He asked the OFT under section 93 of the Enterprise Act 2002 for their views on the practical
and financial viability of the proposals set out in the UILs, anticipating that the OFT might
require Ofcom’s assistance with this. The OFT has informed us that it does require
assistance from Ofcom in light of its sectoral knowledge. He also asked Ofcom, in
accordance with section 106B of the Act, for advice on the extent to which we think the UlLs-
address the potential impact on media plurality identified in our report. The Secretary of State
asked Ofcom and the OFT to respond to him by Friday, 11 April 2011.

In order to provide the assistance and advice sought the OFT and Ofcom requrre a full
detailed understanding of News Corporations proposed undertakings. The OFT and Ofcom
have considered the most effective way of carrying out the Secretary of State’s request to
them, and agreed that it is essential, in order to be able to advise within the time stated, that’
we work together through a collaborative process. We also met DCMS to explaln this
process to them.

This collaborative process will be unworkable unless the OFT and Ofcom can communicate
with one another on the basis of a consistent sét of information. We understand from the
OFT that your client objects to information provided to the OFT being shared by the OFT with
Ofcom in this process on the basis that the information is confidential.

In light of the roles that Ofcom has been asked to fulfil in this context we can see no basis
for News Corporation objecting to the OFT and Ofcom sharing any information which News
Corporation considers is relevant to a full understanding of its proposed undertakings. Ofcom

“of course as a statutory regulator has strict obligations of confidentiality. In order for Ofcom to

Riverside House Telephone + 44 (0)20 7981 3000
2a Southwark Bridge Road Facsimile + 44 (0120 7981 3333
London SET 9HA

www.ofcom.org.uk
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fufill its functions of assisting the OFT and advising the Secretary of State as set out above it
needs to consider the same information as the OFT.

We assume in proposing undertakings in lieu of a reference your clie_ht is keen to engage as
proactively as possible with the OFT and Ofcom in the short time available.

That being.so, please confirm that the OFT may share with us any information relevant to a
full detailed understanding of your client's proposed undertaking which your client has
provided to it. '

Yours sincerely

CcC: bFT

2of 2
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EX RIS

From: Adam Smith {

Sent: 27 April 2012 09:45
To: OLDFIELD PAUL
Subject: Fwd: Restricted: Newscorp / BSkyB

Attachments: Restricted - PROPOSED ACQUISITION BY NEWS CORP OF BSKYB - cover letter to
: News covering questions 1 February 2011.pdf; ATTO0001..htm; Restricted -
PROPOSED ACQUISITION BY NEWS CORP OF BSKYB - questions for News 1
February 2011.pdf; ATT00002..htm

Begin forwarded message:

From: "Michel, Frederic" 4 F
Date: 2 February 2011 12:45:52 GMT

To: "adamsmith
Subject: FW: Restricted: Newscorp / BSkyB '

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers::

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the

property of News International Limited (which is the holding company for the News

International group, is registered in England under number 81701 and whose registered

office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify

the sender immediately and do not use, distribute, store or copy it in any way. Statements or

opinions in this e-mail or any.attachment are those of the author and are not necessarily

agreed or authorised by News International Limited or any member of its group. News

International Limited may monitor outgoing or incoming emails as permitted by law. It

accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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EX.PG

OFFICE OF FAIR TRADING

P

Allen & Overy LLP

Your ref 0012561-0000367 Direct line
Our ref Fax
Date 1 February 2011 Email

Dear| |

News / BSkyB
Information request .

Further to our conversation earlier today, and your presentation to us yesterday on the '
proposed undertakings in lieu {UIL) offered by News Corporation (News) to the Secretary
of State in relation to the above matter, | attach a list of questions for News in relation to
the UIL. ' '

These questions are designed to assist the OFT in prep'ari.ng its advice to the Secretary of
State under section 93 Enterprise Act 2002~':iEA 02) and in particular responding to the
request in the Secretary of State’s letter of 27 January 2011 to the Chief Executive of the
OFT that the OFT discover whether the UIL would be practically and financially viable. |
would also note that Ofcom has been asked to provide any assistance the OFT may
require in considering the UIL, as well as advising the Secretary of State on the potential
impact of the UIL on the concerns they raised about media plurality in their report of 31
December 2010. | S

Given the short time period within which we are required to report to the Secretary of
State, we would be grateful for a response to these questions as soon as reasonably
possible. It would greatly assist us if you were able to provide what information you can
by midday on 3 February 2011, following up with the remaining responses as soon as
possible afterwards. |

-

'l
\#
Yo

INVESTOR IN PEQPLE

fv«,z_éé'k
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Disclosure of information

We have discussed today the duestion of whether News would be willing to consent to
the OFT disclosing to Ofcom information provided by News to the OFT. This is an’issue
that | have also discussed directly with at News this afternoon.

We note your position as set out in your email to me of this eve'ning.

Having regard in particular to the fact that the Secretary of State has asked Ofcom to
provide any assistance the OFT ma{/ require in considering the UIL, we will revert to you in
due course in relation to any specific information that will need to be disclosed in order to "
facilitate the exercise of our own functions under section 93 EA 02 and/or Ofcom's
functions under 106B EA 02.

As you have agreed today, we look forward to receiving from you confidential and non-
confidential versions of your responses to the attached questions, the latter version of
‘which may be freely disclosed by us to Ofcom.

We note that your email of this evening states that News 'has legitimate concerns about
confidentiality of the information shared with you which [it] would only want to be
circulated on a need-to-know basfs and not discussed widely in intra-government
communications'. However, in relation to any specific information or category of
information that is redacted from your responses, we would ask you to set out the reasons
why you believe that disclosure of that information to Ofcom would be detrimental to
News, having regard to the fact that Ofc_om would itself be bound by restrictions on the
use and further disclosure of such information. A '

Yours sincerely
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RESTRICTED - CONFIDENTIAL

PROPOSED ACQUISITION BY NEWS CORP OF BSKYB
QUESTIONS RE UNDERTAKINGS IN LIEU PROPOSAL (1)

1 FEBRUARY 2011

1. Introduction

1.1.

1.2.

1.3.

1.4

1.5.

2.1.

The OFT sets out below questions it has in rélation to the undert‘akings
in lieu offered by News Corporation (News) in relation to its proposed
acquisition of the remaining shares in BSkyB Group plc (Sky) (the UIL).

The questions below are based on the draft text UIL offer submitted to
the Secretary of State, the memorandum explaining the UIL offer of Allen
& Overy of 18 January 2011 and the presentation and commentary
provided by News to the OFT_at the meeting on 31 January 2011.

These questions are 'designed to assist the OFT in preparing its advice to
the Secretary of State under section 93 Enterprise Act 2002 and in
particular responding to the request in the Secretary of State’s letter of
27 January 2011 to the Chief Executive of the OFT;'that the OFT
discover whether the UIL would be practically and financially viable.

The OFT requests a response to these questions by midday dri, 3
February 2011. ‘

References to ‘slides’ are to page numbers of the slide deck supplied to
the OFT at the meeting on 31 January. o

Revenue and costs for NewCo

Over what period are the revenue streams to Sky News likely to build
up? Slide 8 states 'NewCo will be profitable from day one' but a
comment in the meeting suggested that the income may not be
immediately in place?
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2.2.

Please clarify how the cost and revenue projections that are detailed in
the presentation (slides 9 to 14) have been estimated in more detail.
Specifically, supported by evidence:

2.2.1.

2.2.2
2.2.3.

2.2.4,

. 2.2.5.

2.2.6.

2.2.7.

2.2.8.

2.2.9.

where comparative figures are available, please provide detailed
actual cost and revenue figures for the historic performance of Sky
News over the last five years; '

.please provide details for the calculation of the carriage deal

revenue;

please provide details of any charges to Sky News that will be
renegotiated over the 10-year period;

please provide a detailed breakdown of last year's syndication and
advertising revenue by component and compare this with previous
years; ' :

where some revenue or charges would be newly created by the
creation of NewCo, please advise the detailed basis for the
calculation;

please provide a more detailed breakdown of costs by category,
comparing actual and projected costs;

if some of the actual or projected costs relate to intra-company
charges, please explain the nature of the charges and the '
methodology for determining their size. How will these charges be

determined in the future?;

where serviceé are provided by Sky, have Sky agreed the bases
for the projected costs? Who would be the appropriate contact in
Sky to confirm these costs from their perspective?;

what proportion of the revenue and coéts of NewCo will be
determined by News Corp through its ownership of Sky?

3. Risks for NewCo

3.1.

Slide 14 identifies events that could lead to a reduction in profitability
through reduced income or increased costs. Please quantify and explain

- the events identified. Please also clarify the period over which the 5 per

cent inflation assumption is made.
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3.2.

3.3.

4.1.

4.2,

4.3.

5.1.

5.2.

5.3.

5.4.

5.5.

Please detail any other contracts or agreement renewals that come up

for renewal over the period and account for 5 per cent or more of costs
or revenue, with a description of the contract, the associated cost or
revenue and an indication of the likelihood, in your view, of different
financial outcomes.

From a fina;cial perspective, what circumstances could risk a shortfall i
income or an increase in costs of £1m or more over the projected period
and how big is the risk? We note that five items are identified in your
slide 14.

Financial structure of NewCo - balance sheet perspective

Please clarify the expected balance sheet structure for NewCo when it is
floated on AIM. '

In the meeting,'an initial cash injection of £ was mentioned, but this
did not seem to affect shareholders funds. Would the cash be provided
as a loan or as an initial capital injection?

How would NewCo's balance sheet structure e.g. asset resources
provide support for any loans NewCo chose to raise?

)

~ Long term viability of NewCo - the carriage agreement

Please provide evidence, by reference to equivalent examples, of why a
10 year carriage agreement will be of sufficient duration for NewCo to
be said to be viable in the long term.

Please provide relevant evidence on the comparability of the overall value
of the envisaged carriage fee agreement, relative to industry norms.

Please explain the assumptions for the pspm fees (see slide 11 ). How

does this break down in expected real terms between basic, HD

over the years projected? How does this compare

with other third party channel deals you have entered?

Please provide details of the lengths of the carriage agreements that Sky
currently has with other providers (see slide 18), including the three
longest duration carriage agreements.

Please explain how NewCo's business model, viability and commercial
position would be impacted by an expiry of the 10 year carriage
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agreement. In particular, whether the finite nature of the carriage
' agreement would:

5.5.1.affect NewCo's ability to attract and retain talent;
5.5.2.impact on NewCo's bbrrowing ability; and

5.5.3.otherwise impact on NewCo's ability to develop and expand its
- business. '

In responding to the questions in this paragraph 5.5, pleaselexplain why
NewCo's position under the UIL would be as strong as its current
.position within Sky.

5.6. What would be the impact‘ for NewCo of Sky developing an alternative
supplier of news programming during the carriage agreement?

5.7. Please specify precisely what would constitute a 'material breach' of the
carriage agreement (paragraph 4.4(iii) of the UIL and slide 18).

5.8. How will any requirements for further supply of Sky News, e.g. to new -
media channels, be agreed? Are any additional requirements to be
included in the contractual arrangements?

6. Brand licensing agreement

6.1. Please provide the brand licensing agreement with Sky Deutschland (see
slide 19). '

6.2. Please explain why the brand licensing agreément is structured in a 7
year + 7 year + 3 year format given the carriage agreement is for 10
years (see paragraph 4.5 of the UIL).

6.3. Please specify what would constitute a 'material bréach' of the brand
licensing agreement (paragraph 4.6(iii) of the UIL and page 19 of the '
presentation). ' ‘ ‘

6.4. What specific terms in the brand licensing agreement would allow costs
to increase and will any potential increase be capped?

7. Existing contracts relating to Sky News

7.1. Please provide a full list of third party consents that are required in
relation to the transfer of Sky News to NewCo (see slide 17). Please
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also confirm the third party consents required for each of the contracts
listed in paragraph 4.2 of the UIL.

7.2. Please confirm what is meant by '"the benefit and burden of all or
substantially all contracts to which Sky News is party associated with
fixed newsgathering’ in paragraph 4.2(iv) of the UIL.

7.3. Please provide the length and remaining duration of each of the contracts
listed in paragraph 4.2 of the undertakings. '

7.4. Please explain how the expiry of the existing cépacity agreement with
Argiva in respect of the broadcast of Sky News on Freeview will impact
upon the business of NewCo (para 4.2 (ii) UIL).

8. Operational agreements .

8.1. Please provide details of the staff currently engaged principally in the Sky

- News business who will not transfer to NewCo (paragraph 4.1({ii) of the
UIL).

8.2.. Please comment on the absence of a non-solicitation obligation in
relation to the staff transferred to Sky News.

8.3. Please explain which assets (including personnel, licences, contracts
etc.) of the Sky News business will not be transferred to NewCo
(paragraph 4.1(i) of the UIL).

8.4. Please é_o_mment on what is meant by 'Arréngements will also be made
for NewCo to have the use of assets which are not used exclusively in
the Sky News business on normal market terms if so requested by
NewCo' (paragraph 4.1(i) of the UIL). Specifically:

8.4.1.what assets are envisaged and how extensive are they?
8.4.2.how are 'normal market terms’ to be agreed?
8.4.3.what is the position in the event that terms could not be agreed?

* 8.5.  Please explain what would happen in the event that Sky and NewCo
were unable to agree operational agreements as detailed on page 20 of
the presentation and paragraph 5.1 of the UIL.
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9.

10.

11.

8.6. Please exblain haow, in practical terms, NewCo will be independently
viable given its physical proximity to Sky (in terms of the lease of the
Sky News land and buildings).

Shareholding structure in NewCo

9.1. Please explain what you believe would be likely to happen to the
shareholder profile of NewCo once it was admitted to trading.

9.1.1.Would the existing shareholders of Sky wish to retain shares in
NewCo?

9.1.2.What could the impact be on NewCo of a large number of its
shares changing hands soon after admission to trading?

9.2. Please provide the investment bank opinion confirming NewCo would be
appropriate for admission to trading on AIM (referred to in slide 25).

9.3. Please explain what legal form the voting restriction in paragraph 3.1(i)
of the UIL would take, other than the restriction in the UIL.

Governance of NewCo

10.1. Please explain what protection there would be against NewCo amending
the protections detailed in page 21 of the presentation intended to be
built into its Articles of Association (so as to provide superior corporate

- governance protections to those required by an AIM listing). (Note:
NewCo would not be a sig'natory to the UIL). e

-10.2. Please_comment on how the board of NewCo would be determined and

appointed. Please confirm whether NC or Sky would have any
representatives on the board.

Implementation of the UIL

11.1. Please explain why a 9 month period would be required in the event that
the transaction is not recommended to effect the spin-off of Sky News
into a publicly traded company (paragraph 2.1 of the UIL and slide 23).
Please explain whether, and if so, why, this is the shortest time that is
feasible.

'11.2. Please explain why, in the event that the transaction is not

recommended no interim protection Would be reqmred for the period -
pending ' spln -off’ of Sky News.
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12. News’ future acquisition of shares in NewCo

12.1. Please explain why the fact that further 'acquisition of shares by News
would be subject to the takeover code and could lead to a 'relevant
merger situation' (slide 24) means that a non-reacquisition clause is not
required to be included in the UIL. In providing your answer, please
explain why the standard provision in OFT undertakings in lieu does not,
in your view, apply in this situation.

' 13.  Monitoring

13.1. Please explain your view that the structure of NewCo, and the
~ obligations imposed on it, would reduce the monltorlng burden on the
OFT in terms of compliance with the UIL.

13.2. Please explain whether you believe there would be value in having a
monitor appointed (potentially with an arbitrator function in relation to
the obligation on News to agree further agreements).

14. Clear-cut standard for UIL

14.1. Please explain why you believe the UIL satisfy the 'clear cut' standard
that the OFT applies in relation to UIL, in particular with regard to:

14.1.1. the dependence of NewCo on Sky for its principal revenue
' stream, having regard to the finite duration of the carriage
agreement and the brand licensing agreement;

14.1.2. the fact that the brand licensing agreement is terminable in
the event of a change of control of NewCo; and

14.1.3. the nature and extent of the ongoing links between Sky and
NewCo.

15. Other queries on the UIL

15.1. Please explain why post-closing, Sky should be treated as an 'Affiliate’
of News for the purposes of paragraph 6.3 of the UIL.

OFT
1 February 2011
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From: ‘Adam Smith
Sent: 27 April 2012 09:47
To: OLDFIELD PAUL ,
Subject: - Fwd: Response to-OFT questionnaire
CO-#13383197-v6-Response_to_ OFT _request_1 February pdf ATTOOOOl htm, CO #

Attachments:

13387996-v1-Annex_2
-_Trade_Mark_Licence_Agreement_- Sky_Sky_DeutschIand PDF; ATT00002 htm
co- -#13398062-v1-Annex_3
-_Summary_of_licence_provisions_on_transfer__term_and_duration.PDF;
.ATTOOOO3 htm; CO-#13398035-v1-Annex_4_-_AIM Oplmon Letter.PDF;

ATT00004. htm; CO-#13387963-v1-Annex_5_1_- _Sky_Voting_Agreement_dated_21
_September_2005.PDF; ATT00005..htm; CO-#13388002-v1-Annex_5_2
_-_Sky_Memorandum_dated_19_October_2005.PDF; ATT00006..htm; CO-#

13391685-v2-Annex_1_-_NewCo_Business_Plan.pdf; ATT00007..htm-

Begin forwarded message:

From: "Michel

, Frederic"

Date: 4 Februarv 2011 17-08:26 GMT

To: "adamsmith

Subject: FW:

esponse to OF1 questionnaire

Please find attached the response to the OFT questionnaire, which has been submitted this evening.

Andrea

"Please consider the environment before printing this e-mail"

The Newspaper

Marketing Agency: Opening Up Newspapers:
uk |

www.nmauk.co.

This e-mail and any attachments are confidential, may be legally privileged and are the

property of Ne

ws International Limited (which is the holding company for the News

International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment. are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It

accepts no liabil

ity for viruses introduced by this e-mail or attachments.
1
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STRICTLY CONFIDENTIAL
CONTAINS BUSINESS SECRETS

& News Corporation

PROPOSED ACQUISITION BY NEWS CORP OF BSKYB
UNDERTAKINGS IN LIEU PROPOSAL (1)
RESPONSE TO OFT QUESTIONS OF 1 FEBRUARY 2011

1. Introduction

This response is submitted on behalf of News Corporation (News) in response to the questions posed
by the OFT on the evening of 1 February 2011 and supplements: (i) the undertakings in lieu (UIL)
proposal made by News to the Secretary of State for Culture, Olympics, Media and Sport (Secretary
of State) on 18 January 2011 and documented in the draft UIL presented on 24 January 2011 and (ii)
the presentation made to the OFT in the meeting of 31 January 2011.

We understand that the OFT is tasked with advising the Secretary of State on whether the UIL
proposed by News, in the context of News' proposal to acquire the remaining shares in British Sky
Broadcasting Group plc (SKy) which it does not already own (the Transaction), would be
practically and financially viable. '

The OFT's role is to advise the Secretary of State in order to inform his decision as to whether or not
to exercise his discretion under paragraph 3 of Schedule 2 of the Enterprise Act (Protection of
Legitimate Interests) Order 2003 (the Order) to accept undertakings. The relevant prov151on reads:

"The Secretary of State may, instead of making such a reference and for the purpose of remedying,
mitigating or preventing any of the effects adverse to the public interest which have or may have
resulted, or which may be expected to result, from the creation of the European relevant merger
situation concerned accept from such of the parties concerned as [he] considers appropriate
undertakings to take such action as [he] considers appropriate."

In this case, the relevant public interest consideration (PIC) is that set out in section 58 (2C)(a) of
the Enterprise Act 2002: "the need, in relation to every different audience in the United Kingdom or
in a particular area or locality of the United Kingdom, for there to a be a sufficient plurality of
persons with control of the media enterprises serving that audience".

The context of assessment of the practical and financial viability of the UIL proposed by News is

one where a potential adverse effect to the public interest taking account of the PIC has been raised

but where there is no concern as to competition being maintained on any relevant market, the
~ Transaction having been unconditionally cleared by the European Commission.

The crucial factor in the UIL proposal is the maintenance of Sky News as a distinct broadcast news
voice, contributing to the sufficiency of plurality of news provision in the UK. ~Maintaining the
status quo as regards the continuation of Sky News as a’ distinct media enterprise with an
independent news voice clearly addresses the PIC which is potentially of concern in this case.

News is offering a- remedy which is clear-cut, structural, and maintains the existing degree of
independence of Sky News.

0012561-0000367 C0:13383197.6 1
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The Sky News enterprise will be transferred to a new company (NewCo), which will pursue its core
business of news provision. NewCo will be established as a separate publicly traded legal entity
with corporate governance arrangements reflecting those of Sky. As explained below, this provides
a clear-cut and structural remedy which can be implemented unilaterally by News based on the UIL.
In fact the UIL is akin to an upfront remedy which does not require that a competition authority
subsequently approve a suitable purchaser. It is therefore more clear-cut than a number of other
structural remedies that are commonly accepted by regulatory authorities.

Spin-offs which are comparable to the one proposed commonly take place in the context of business
restructurings. Relevant examples in similar sectors include Time Warner's spin-off of AOL and
Time Warner Cable, Liberty Media's spin-off of DirectTV, Cablevision Systems Corp's proposals to
spin off Rainbow Media and Sara Lee's proposed spin-off. Cable and Wireless also split into two
separate companies last year.

Indeed we would note that Sky itself was, prior to its listing in 1994, a wholly owned subsidiary of
News which founded Sky (and which established its Sky News division). The corporate governance
provisions that News is proposing for NewCo replicate Sky's governance structure as a company
listed on the London Stock Exchange with a premium listing. The voting arrangements which restrict
News' ability to vote its shares to 37.19% of Sky's voting share capital have been in place since
September 2005. Neither News nor Sky are new to establishing the proposed corporate structure for
NewCo that is simply designed to replicate the existing degree of independence of Sky.

By preserving the pre-Transaction position in relation to news provision, the proposed structure
would unequivocally preserve a sufficient degree of media plurality in the UK.

The remainder of this response deals with the specific questions raised by the OFT.
2. Revenue and costs for NewCo
2.1 Over what period are the revenue streams to Sky News likely to'build up? Slide 8 states
'NewCo will be profitable from day one' but a comment in the meetmg suggested that
‘thei income may not be immediately in place?
We attach as Annex 1 a presentation providing further details- of NewCo's expected revenue and

costs. References to slides in the responses to the OFT question refer to the slide deck attached
at Annex 1. '

2.2 Please clarify how fhe cost and revenue projections that are detailed in the

presentation (slides 9 to 14) have been estimated in more detail. Specifically, supported
by ewdence :

2.2.1 . where éomparative figures are aVailable; please provide detailed actual cost
and revenue figures for the historic performance of Sky News over the last five
years; '

Please refer to slides 4 — 17, which provide detailed actual cost and revenue figures for each

cost and revenue category. The slides provide three years prior to pI‘O_]eCtIOIlS for FY2011
(latest forecast), FY2010 (actual) and FY2009 (actual).

0012561-0000367 C0:13383197.6 2
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Note that Sky News has not historically received a carriage fee for DTH distribution.

2.2.2 please provide details for the calculation of the carriage deal revenue;

Please refer to slides 5 — 7.

2.2.3 please provide details of any charges to Sky News that will be renegotiated over
the 10- year period;

- All charges from Sky to NewCo will be governed by contracts, with no scope to renegotiate
charges except following the term or with the consent of both parties.

" It is currently intended that only the following agreements will have a duration of less than
ten years and will require renegotiation:

e the ad sales agreement;

e the broadcast operations and creative services agreement.
There are several UK providers of each of these services, and the shorter duration will
enable NewCo to tender for the renewal of this contract should it wish to do so.

2.24 pléase provide a detailed breakdown of last year's syndication and advertising
revenue by component and compare this with previous years;

Please refer to slides 8 — 10. ~

2.2.5 where some revenue or charges would be newly created by the creation of
NewCo, please advise the detailed basis for the calculation;

Please refer to slides 5 — 7 (newly created subscription revenues from the Sky carriage
agreement), 8 = 9 (commission and sales margin associated with Sky acting as a sales house
for Sky Advertising and Sponsorship), 13 — 14 (incremental costs to NewCo of being a
public company, and margin on supply of services from Sky), 15 — 16 (margin on supply of
technical and broadcast services from Sky), and 17 (brand license, and incremental
marketing costs associated with being an independent news channel).

2.2.6 please provide a more detailed breakdown of costs by category, comparing
actual and projected costs; '

Please refer to slides 11 —17.

2.2.7 if some of the actual or projected costs relate to intra-company charges, please
explain the nature of the charges and the methodology for determining their
size. How will these charges be determined in the future?;

The actual and projected costs where an intra-company charge or allocation has been used
are:

—~ Property and Facilities costs,

0012561-0000367 C0O:13383197.6 . 3
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2.2.8 where services are provided by Sky, have SKky agreed the bases for the
projected costs? Who would be the appropriate contact in Sky to confirm these
costs from their perspective?;

The basis for projected costs have been digenesed with Skv. In general, supply contracts will
be fixed for FY2011 on a cost plus basi with the cost fixed and thereafier
subject only to indexation for CPI. Sky will therefore bear the risk of increased costs, and

reap the reward of cost savings, and NewCo will be protected from these possible
fluctuations. :

Sky can be contacted via its General Counsel, S

2.2.9 what proportion of the revenue and costs of NewCo will be determined by News
Corp through its ownership of Sky?

News will not determine the costs or revenues of NewCo; this will be a matter for the Sky
board. News has indicated to the OFT the basis on which it would propose to offer a 10 year .
carriage agreement to NewCo. -

The basis for determining costs to be charged under ongoing services agreements between
News/Sky-and NewCo have been indicated in response to questions 2.2.7 and 2.2.8 above.

3. Risks for NewCo

3.1 . Slide 14 identifies events that could lead to a reduction in profitability through reduced
income or increased costs. Please quantify and explain the events identified. Please also
clarify the period over which the 5 per cent inflation assumption is made.

Please refer to slides 21 — 23

3.2 Please detail any other contracts or agreement renewals that come up for renewal over
the period and.account for 5 per cent or more of costs or revenue, with a description of
the contract, the associated cost or revenue and an indication of the likelihood, in your
view, of different financial outcomes. ' '

0012561-0000367 C0O:13383197.6 ' 4
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33 From a financial perspective, what circumstances could risk a shortfall in income or an
increase in costs of £1m or more over the projected period and how big is the risk? We
note that five items are identified in your slide 14.

Please refer to slides 21 — 23, which set out what News regards as bemg five key risks. Note that the
impact of these is substantially hlgher than £1m per annum.

4. Financial structure of NewCo — balance sheet perspective

4.1 Please clarify the expected balance sheet structure for NewCo when it is floated on
AIM.

Please refer to siide 19.

42  In the meeting, an initial cash injection of Das mentioned, but this did not seem
to affect shareholders funds. Would the cash be provided as a loan or as an initial
capital injection?

This would be provided as a capital injection as part of the business transfer before spin-off.

4.3 How would NewCo’s balance sheet structure e.g. asset resources provide support for
any loans NewCo chose to raise?

Should NewCo's directors take the decision to raise debt, they may choose to secure this against
specific balance sheet assets, or against the company as a whole and hence its very stable and

- predictable revenue stream. It is likely that the latter would support higher levels of debt, should it be .
required. Please note that the business plan does not requlre any debt, and proj ects very strong levels
of cash generation.

5. . Long term viability of NewCo — the carriage agreement

51 Please provide evidence, by reference to equivalent examples, of why a 10 year carriage
agreement will be of sufficient duration for NewCo to be said to be v1able in the long
term.

For any information/know-how based business, a 10 year agreement would represent an unusually
long term agreement (please also see response 5.4 below). An agreement of such duration offers a
significant long term revenue guarantee. :

Most broadcasters operate “in circumstances where their main revenue streams are secured for
periods significantly shorter than 10 years, Even the BBC, which is mainly funded through the
licence fee, continues to operate in circumstances where its funding is agreed by the Government for
a shorter period than this (six years). '

On the basis of the carriage agreement, a business plan that ensures viability for such a long period
of time is most certainly, long-term and goes beyond what is standard practice.

5.2 Please provide. relevant evidence on the comparability of the overall value of the
envisaged carriage fee agreement, relative to industry norms.

There is no relevant comparator in the UK as the only other 24 hour news channel is BBC. News

which is part of the BBC and mainly funded by the licence fee. ,

0012561-0000367 C0:13383197.6 5
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Sky has always taken the view that the provision of Sky News (a high quality, Sky-branded news
service) is an important part of its offering. It is on that basis that Sky has invested in Sky News
over the last two decades and continues to fund the approximately £ net cost after
advertising and syndication revenues of providing the channel.

In these circumstances, the terms offered by Sky to Sky News post spin-off will reflect the continued
importance of Sky News as part of Sky's offering to its subscribers.

5.3 Please explain the assumptions for the pspm fe li js break
. down in expected real terms between basic, HD ver the
. years projected? How does this compare with otmertmr chnann s you have

entered?

Please see slide 5 in Annex 1.

54 Please provide details of the lengths of the carriage agreements that Sky currently has
with other providers (see slide 18), including the three longest duration carriage -
agreements.

News believes that, typlcally, carriage agreements would last between 3 and 5 years. News is unable
to provide specific Sky carriage agreements.

55 Please explain how NewCo's businéss model, viability and commercial position would
be impacted by an expiry of the 10 year carriage agreement. In particular, whether the
finite nature of the carriage agreement would:

5.5.1 affect NewCo's ability to attract and retain talent;

News believes that NewCo, as an independent company with long term committed revenues, would
be an attractive draw for talent in this sector. NewCo will enjoy greater stability/predictability in key
elements of its revenue stream and over a longer time period than any other TV news prov1der and
will have commercial and editorial freedom to develop its busmess and offerings.

Indeed, it might be considered that the position of NewCo as an employer will be more stable under
the proposed structure than it is at present as a division of Sky, which does not generate profits as a
stand alone business and which could be closed or scaled back, if this was decided by the board of
Sky. '

55.2 impact on NewCo's borrowing ability; and

News does not foresee any need for New(n ta horrow to finance its activities. The business plan for
NewCo predicts cash generation of £ over the next decade.

0012561-0000367 CO:13383197.6 6
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If NewCo, as an independent profit maximising entity, wished to borrow, for example to expand its
offerings, it should be possible for it to borrow against its revenue streams (e.g. new carriage
" agreement, advertising). '

553 otherwise impact on NewCo's ability to develop and expand its business.

As indicated in the response to question 5.5.2 above, NewCo should be in a comparatively strong
position to invest and expand its activities if it wished to do so. In fact its strong balance sheet
position would make it one of the most resilient core provider of news.

News would emphasise however that the key question to be addressed by the UIL is the maintenance
“of Sky News as a distinct and viable broadcast news voice contributing to medla plurality, NOT its
ability to develop and expand beyond its core news provision business.

In responding to the questions in this paragraph 5.5, please explain why NewCe's
position under the UIL would be as strong as its current position within Sky.

See above.

5.6 What would be the impact for NewCo of Sky develdping an alternative supplier of
~ news programming during the carriage agreement?

Neither News nor Sky has any current plans to develop an alternative suppher of news. News
anticipates that the revenue stream committed to Sky News under the carriage agreement will ensure
that Sky News continues to provide to Sky a quality Sky-branded news service which Sky will be
able to offer to its subscribers and will replace Sky's direct investment in news production. Given
the level of investment that Sky (under News' full ownership) will continue to commit to Sky News

under the carriage agreement, Sky would not have an incentive to provide a service in competmon
with Sky News.

In any event, 'if Sky or News found it in their interest to establish an additional news service
(someéthing which they have been in a position to do irrespective of the Transaction) this would add a
voice to the media landscape thereby contributing to overall plurality.

5.7 Pleasé specify precisely what would constitute a 'material breach' of the carriage
agreement (paragraph 4.4(iii) of the UIL and slide 18).

\

A typical carnagc agreemcnt between Sky and a third party would contain prov151ons enabling Sky
to terminate the agreement:

e in the event of a material breach of a warranty or other obligation under the agreement which is
not remedied (if capable of remedy) within 30 (thirty) days of receipt of a written notice;

e in the event that the other party.loses its licenses, becomcs insolvent, enters administration,
ceases or threatens to cease to carry on business or is unable to pay its debts.

The concept of material breach would, in particular, typically be linked to commitments relating to’
the nature and quality of the channel to be provided to Sky. These commitments would cover issues
- such as: '

(i)  The description of the charinel;

(i) . The branding of the channel,
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(iii)  Transmission hours;
(iv)  Programming commitments, including minimum expenditure in news content;

) Quality assurance, including commitments by the channel provider to retain the overall
quality and appeal of the channel.

These commitments will not cover editorial content.

5.8 How will any requirements for further supply of Sky News, e.g. to new media channels,
be agreed? Are any additional requirements to be included in the contractual
arrangements?

The initial carriage agreement between Sky and NewCo will cover the supply by Sky to its
subscribers by any transmission means and to any transmission device. Any other form of
distribution by Sky would require a further negotiation between Sky and NewCo.

NewCa will he free to licence its content to new media nlatfarms if it chooses to do Q(J

NewCo will also grant Sky an exclusive wholesale right to distribute tablet apps (including apps for
iPad and Galaxy tablets and smartphones) in the UK. NewCo will retain the right to dlstrlbute tablet
~ apps direct to consumers and to licence distributors outside of the UK.

6. Brand licensing agreement
6.1 Please provide the brand licensing agreement with Sky Deutschland (see slide 19).
Please find anachéd at Annex 2 a copy of the requested agreemer;t , e -
The agreement with NewCo in relation to Sky News is to be based on thls agreern.ent

NewCo will receive a hcence of the Sky brand for use in a manner consistent with the pre-
Transaction activities of Sky News. '

6.2 Please explain why the brand licensing agreement is structured in a 7 year + 7 year + 3

year format given the carriage agreement is for 10 years (see paragraph 4.5 of the
‘UIL).

In relation to the brand licence, News has chosen to replicate the 7 year + 7 year + 3 year structure as
this was arrived at following arms' length negotiations between Sky and Sky Deutschland (a listed
German associate in which News has a 49% equity interest). The agreement was approved by Sky's
Audit Committee comprising independent non-executive directors of Sky, as well as the supervisory
board of Sky Deutschland which has a maJorlty of independent directors.

News was therefore confident that thls agreement would provide NewCo with a sufficient degree of
certainty over its continued ability to use its current brand identity, further enhancing the long term
viability of the NewCo business.

6.3 Please specify what would constitute a 'material breach’ of the brand llcensmg
- agreement (paragraph 4.6(iii) of the UIL and page 19 of the presentation).

News expects that any brand licence agreement would contain clause similar to clause 6.1 of the Sky
Deutschland Trade Mark licensing agreement contained in Annex 2 above.
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6.4 What specific terms in the brand licensing agreement would allow costs to increase and
will any potential increase be capped?

The brand licensing agreement will be offered in exchange for ad he revenues of NewCo.
There will be no cap to the fee but the direct link between the fee and. NewCos ﬁnancml-«
performance de-risks NewCo's business plan. -

7. Existing contracts relating to Sky News

71 Please provide a full list of third party consents that are required in relation to the
- transfer of Sky News to NewCo (see slide 17). Please also confirm the third party
consents required for each of the contracts listed in paragraph 4.2 of the UIL.

Given that this section 7 is headed "Existing contracts relating to Sky News", News focuses here on -
the position under contracts between Sky and third parties. Further information on the transfer of
staff, assets and licences to NewCo is provided in response to question 8.3 below.

‘A table showing the legal position on third party consents required under agreements between Sky
and third parties is set out at Annex 3. This is not an exhaustive list at this stage.

(i) Carriage agreements with third parties

The carriage agreements between Sky and third parties for the supply of news content also cover
-other Sky channels/services. Of these agreernents only the agreement with Virgin Media generates
material revenues.

The transfer of the benefit and burden of the relevant agreements from Sky to NewCo, will
essentially require that either: (i) subject to any relevant third party consents, Sky enters into a back
to back agreement with NewCo for the supply of the Sky News service; or (ii) NewCo enters into a
new agreement with the relevant third party covering only the Sky News service. It is likely that
some of these agreements will require third party consents, while others will not. We have
summarised the position as currently understood in Annex 3. : '

(11) DTIT capacity °

(iii)  Channel 5 and IRN contracts

@iv) Contracts for the supply of content to Sky News/fixed newsgathering

The majority of the contracts associated with the provision of fixed newsgathering services to Sky
News cover Sky channels in addition to Sky News. Transfer of these contracts would also require
the consent of the relevant third parties. : - ‘
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The most likely solution is that these contracts would beAsplit with Sky and NewCo entering into
new agreements with the relevant news services. News does not see any reason why this should not
be achievable.

7.2 Please confirm what is meant by 'the benefit and burden of all or substantially all
contracts to which Sky News is party associated with fixed newsgathering' in
paragraph 4.2(iv) of the UIL.

The contracts in question are for the supply of content/services to Sky News by organisations such as
Reuters, the Press Association and Getty.

7.3 Please provide the length and remaining duration of each of the contracts listed in
paragraph 4.2 of the undertakings. ‘

See Annex 3.

7.4 Please explain how the expiry of the existing capacity agreement with Arqiva in respect
of the broadcast of Sky News on Freeview will impact upon the business of NewCo
(para 4.2 (ii) UIL). '

=

xr al

=

As explained briefly at paragraph 7.1 above, the Freeview slot curren ncated to Sky News is
allocated to Sky by Argiva under an agreement which will terminate in At that point Sky will -
need to negotiate a new’ agreement with Argiva for access to DT T capacity ‘and will pay the
commercial going rate for DTT capacity. Sky News will be in a similar position to Sky and will
need to negotiate a new agreement with Argiva on commercial terms.

Sky's internal cost projections as to the likely cost of this capacity in jhave been factored into
the business plan of Sky News.

8. Operational agreements

8.1 Please brovide details of the staff currently engaged principally in the .Sky News
business who will not transfer to NewCo (paragraph 4.1(ii) of the UIL).

TUPE will operate to transfer staff employed in the Sky News business to NewCo in any event.

News envisages that the staff principally engaged in the Sky News business will be transferred to
NewCo by operation of law. '

8.2 Please comment on the absence of a non-solicitation obligation in relation to the staff
transferred to Sky News.

Given that neither Sky nor News will be a direct competitor of the spun-off Sky News business and
given that Sky will continue to have a vested interest in the continued provision of quality output
from Sky News, News does not see that a non-solicitation obligation makes sense in this context.
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8.3 Please explain which assets (including personnel, licences, contracts etc.) of the Sky
News business will not be transferred to NewCo (paragraph 4.1(i) of the UIL).

@) Personnel

As explained in 8.1 above, the personnel of Sky News will transfer to NewCo by the operatlon of
law.

'News has also committed speciﬁeally to procuring that key editorial staff, including the positions of
head of Sky News, the Executive Editor of Sky News and head of newsgathering at Sky News will
be transferred to NewCo. :

(ii) Tangible assets

It is intended that all tangible assets located in the ex1st1ng Sky News bulldlng and other facilities
used by Sky News for newsgatherlng would transfer to NewCo.

The two main exceptions to this principle are:

o The land and buildings at Osterley currently used by Sky News which w111 be offered to Sky
News on a long term lease.

e Shared technical facilities such as data networks, transponder capacity, transmission and
uplink and play out facilities. Sky will provide access to the relevant facilities under a
service contract to the extent required by NewCo.

(iii)  Licences

Sky News operates under two satellite and cable broadcast licences, TLCS License 402 (SD) and
TLCS Licence 264 (HD). News anticipates that these licences will be transferred to NewCo (subject
to Ofcom consent) .

Ofcom's policy is to consent to a transfer/the granting of a licence where it is satisfied that the
‘proposed transferee can comply with the conditions of the licence (e.g. the payment of licence ftes
and compliance with programme and advertlslng standards). News anticipates such consents will be
secured promptly

‘NewCo will also need to apply for new Digital Television Programme Service licence for DTT.
transmission (as Sky's existing licence also covers Sky 3, Sky3+!1 and Challenge and so cannot be
directly transferred). News anticipates that relevant licences will be secured promptly.

There may also be other statutory licences/other authorisations, for example in relation to the use of
spectrum for wireless equipment in and out of the studio, as well as for the transmission of signals
via satellite from the various outside broadcast trucks. News anticipates that the required new
licences or authorisations will be secured promptly.

8.4  Please comment on what is meant by 'Arrangements will also be made for NewCo to
have the use of assets which are not used exclusively in the Sky News business on
normal market terms if so requested by NewCo' (paragraph 4. 1(1) of the UIL).
Specxﬁcally

8.4.1 what assets are envisaged and how extensive are they?
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This was intended to refer to the shared technical facilities such as data networks, transponder
capacity, transmission, and uplink and play out facilities referred to in the response to question 8.3
plus other facilities and services to which NewCo might require access while continuing to use the
Osterley site. '

~ Sky will offer to NewCo:

e A site support services agreernen_t' under which Sky will provide, among other things:
canteen/food services, computer/IT services, finance systems, phone services, heating, lighting,
security and cleaning, if required by NewCo.

e A broadcast and technical services agreement under which Sky will provide, among other things:

- services in respect of certain facilities such as the Astra transponder, uplink and playout services,
transponder capacity for international feeds, land-lines for feeds in to Sky, satellite capacity for
feeds in to Sky, card agreements allowing third parties taking content from Sky News to access
Sky's signal.

. Other IP based support serv.ices.

To the extent needed by NewCo Sky will also continue to make available add1t10na1 services which
are in any event available on the open market, 1nclud1ng

e broadcast operations (technical staff, e.g. camera operators).
e creative services (design specialists).
8.4.2 how are 'normal market terms’ to be agreed?

News' current intention is that the price paid by NewCo would represent the cost to Sky of providing
the services plus q Imargin.

This reflects normal commercial practice in setting up service arrangements between related
cornpames

8.4.3 what is the position in the event that terms could not be agreed?
These agreements would be in place at the time of the spin-off of Sky News.

NewCo would in any event be free to source services from third parties once its initial service
agreements with Sky have expired if it chose to do so or subject to early termination provisions tobe
agreed in the relevant contracts. This will also give NewCo the ability to market test the terms being
offered by Sky.

Sky has successfully negotiated similar broadcast and technical services agreernents with a wide
variety of third parties who provide content to Sky. .

8.5 - Please explain what would happen in the event that Sky and NewCo were unable to

agree operational agreements as detailed on page 20 of the presentation and paragraph
5.1 of the UIL.

NewCo would be free to source services from third parties once its initial service agreements with
- Sky have expired if it chose to do so or subject to early termination provisions to be agreed in the

relevant contracts. This will also give NewCo the ability to market test the terms being offered by

Sky.
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8.6 Please éxplain how, in practical terms, NewCo will be independently viable given its
physical proximity to Sky (in terms of the lease of the Sky News land and buildings).

The existing Sky News site, while forming part of Sky s broader Osterley site, is physically separated
from Sky's other bulldlngs and facﬂltles

9. Shareholding structure in NewCo

9.1 Please explam what you believe would be llkely to happen to the sharcholder profile of
NewCo once it was admitted to trading.

9.1.1 Would the existing'shafeholders of Sky wish to retain shares in NewCo?

As with any demerger News would expect some movement in the share register with some holders
- seeking to dispose of the1r holdings and others w1sh1ng to increase their exposure.

For example, UK index tracking funds are very likely to sell th'eir positions as AIM traded stock is
not eligible for the FTSE All Share. Private/retail investors-and institutions with a dedicated small

cap focus are likely to increase their positions.

Attached is a table showing the leading investors in the FTSE and AIM:

Top 20 Holders im All -

20 Holders in the FESE 100« mucis 70 o

__ Market Makers 2.90 0.90 - Legal & General Investment Management 1.63 0.58

_ BlackRock Investment Management 242 293 _  BlackRock Investment Management 293 242

_Individuals 2.26 0.08 _ BlackRock Advisors 234 0.06

_ INVESCO Asset Management Limited 1.33 111 UK Financial Investments, Ltd. 2.06 0.00

M 8 G Investment Management Ltd. 1.16 142 M &G Investment Management Ltd. 142 1.16

_ Fidelity 1.15 1.08 _ Norges Bank Investment Management (NBIM) 1.26 0.11

Standard Life Investments Ltd. 1.10 110 Scottish Widows Investment Parnership Ltd. © 120 040

8 JPMorgan Asset Management 1.05 034  Capital Research Global Investors 112 0.56

;9 ____ Schroder Investment Management 0.88 0.54 INVESCO Asset Management Limited 11 1.33

110 F&C Asset Management plc - 0.84 041  Standard Life Investments Ltd. 1.10 1.10

111 AXA Framlington Investment Management Ltd. 0.80 013 Fidelity 108 © 115

12 Artemis Investment Management Ltd. 0.79 0.03 _ State Street Global Advisors i 1.05 0.01.

13 __ Gartmore Investment Management Limited 0.79 0.09  Market Makers . : 0.30 '2.90
___ Aviva Investors Global Services Limited 0.75 066 _ AXAlnvestment Managers 0.83 0.07 .

_ AEGON Asset Management UK p.l.c. 0.59 041 " Aviva Investors Global Services Limited ' 0.66 0.75

____Legal & General Investment Management 058 ~ 3.63 __ Capital World Investers 0.66 0.15

__ Qatar Investment Authority 0.56 024  _UBS Global Asset Management 0.64 031

_ Capital Research Global Investors 0.56 112 SAFE Investment Company Limited 0.61 0.00

113 _Henderson Global Investors 0.56 0.17 ___Schroder Investment Management . 0.54 0.88

;20 Baillie Gifford & Co. 0.50 037 __Threadneedle Asset Management Ltd. ) 0.53 0.12

s e T T e T s

(Source: Citywatch) . ’

i

9.1.2 What could the impact be on NewCo of a large number of its shares changing
hands’'soon after admission to trading?

It might well be the case that a reasonably significant proportion of NewCo shares woul& change
" hands once such shares are publicly traded. Regardless of the identity of its shareholders, this would
have no impact on the continued operation or viability of NewCo as a media enterprise.
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So long as NewCo continues to operate as a business and to produce a broadcast news channel which
contributes to media plurality, News does not consider that this will have any impact on the issues to
be considered by the Secretary of State when addressing the PIC.

News is not aware of any evidence that a large turnover of shares will have any effect on a newly
listed company. It is common for elevated levels of volume immediately after an IPO, demerger or

other corporate action before reverting to ‘normal’ levels of activity.

Below are some chaits which show this trend in precedent demergers of similar size in the UK

market.
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9.2 Please provide the investment bank opmmn confirming NewCo would be approprlate
for admission to trading on AIM (referred to in slide 25).

See Anngx 4.

93 Please explain what legal form the voting restriction in paragraph 3.1(i) of the UIL
would take, other than the restriction in the UIL.

We attach in Annex 5 copies of the voting agreement which News has entered into with Sky
restricting its ability to vote its shares in general meetings of Sky to 37.19% of Sky's share capital
except .in certain defined circumstances. It is envisaged that News would enter into a similar
_agreement with NewCo to take effect on the admission to trading of NewCo's shares on AIM.

10. Governance of NewCo

10.1  Please explain what protection there would be against NewCo amendmg the
protections detailed in page 21 of the presentation intended to be built into its Articles
of Association (so as to provide superior.corporate governance protections to those
required by an AIM listing). (Note: NewCo  would not be a signatory to the UIL).

Any amendments to NewCo's’ Articles of Association would require the approval of NewCo's
ordinary shareholders in general meeting by the passing of a special resolution (which would require
75% of those shareholders who attend and vote at the meeting to vote in favour of the change).

Post-Transactiori News will be able to exercise only 37.19% of the voting rights attaching to NewCo
ordinary shares. '

10.2  Please comment on how the board of NewCo would be determined and appointed.
Please confirm whether NC or Sky would have any representatives on the board.

As set out in the UIL, the corporate governance structure of NewCo will be established to
substantially replicate the effects of the existing corporate governance structure of Sky, in particular
a majority of the board of NewCo will comprlse non-executive directors determined by the board to
be independent.
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As is presently the case with Sky, a minority of the board of NewCo will be News representétives,
- consistent with News' position as a 39.14% shareholder and News will have no entrenched right to
board representation (again, as is presently the case with Sky).

Individual directors are appointed by the NewCo board or by shareholders at general meetings. The
Corporate Governance and Nominations Committee makes recommendations to the full board which
will in turn then appoint any relevant director having regard to those recommendations (in line with
Sky's current practice). Any director appointed by the Board is required to stand for re-election by
shareholders at the following Annual General Meetlng

11. Implementation of the UIL

11.1  Please explain why a 9 month period would be required in the event that the
transaction is not recommended to effect the spin-off of Sky News into a publicly
traded company (paragraph 2.1 of the UIL and slide 23). Please explain whether, and if
so, why, this is the shortest time that is feasible. .

Timing has been designed to ensure a reasonable period for News to achieve the steps which are
required to be carried out to comply with the undertakings.

In particular, if the offer is not recommended, News may not be able to obtain board control of Sky
immediately after it acquires a majority of the share capital of Sky. Once News acquires such a
majority, News would follow the Companies Act 2006 procedure of requisitioning a general meeting
of Sky to remove these directors and appoint others in their place. This could take up to two months
to implement. :

At that point News would proceed with the transfer of assets to NewCo and the entry into the ‘
‘relevant agreements as well as preparation of the necessary documentation for NewCo's listing on
AIM. It is estimated that this could take between two and three months to implement.

Following this a generallmeeti,ng of Sky would be convened to approve the dividend in specie_io
Sky's shareholders enabling the listing on AIM to proceed.

News will effect the spin off as soon as reasonably practicable but News believes that in these
circumstances it would be reasonable for the UIL to allow a period of nine months to effect these
arrangements. '

11.2  Please explain why, in the event that the transaction is not recommended, no interim
protection would be required for the period pending 'spin-off’ of Sky News.

As noted above, the UIL are designed to remedy, mitigate or prevent a potential concern in relation
to media plurality, not in relation to competition. In media plurality cases (unlike cases that have
competition focus) there is no risk that a short period of single ownership that is clearly a step
towards the maintenance of the status quo may irremediably damage plurality (as may but not
necessarily be the case for competition cases). Continued ownershlp/control of Sky News for an
interim period of less than a year, pending spin-off of that business, would not eliminate or weaken
Sky News as a distinct broadcast voice contributing to media plurality in the UK.

On that basis there is no need to provide for interim protection. Ofcom acknowledgéd that thereis,
in any event, a culture of independence within broadcast news, this internal plurality will provide a
more than sufficient safeguard of the ongoing independence on Sky News in the interim period.

Moreover, News will not be competing with NewCo post spin-off so there can be no concern that it

would attempt to use an interim period to inflict long-term damage upon the Sky News busincgss.
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Indeed, as a key supplier of news services to the Sky platform post spin-off, News has every
commercial incentive to ensure that the Sky News business is protected and malntamed throughout
any possible interim period.

12. News' future acquisition of shares in NewCo

12.1  Please explain why the fact that further acquisition of shares by News would be subject
to the takeover code and could lead to a 'relevant merger situation' (slide 24) means
that a non-reacquisition clause is not required to be included in the UIL. In providing
your answer, please explain why the standard provision in OFT undertakings in lieu

. does not, in your view, apply in this situation.

As a UK plc, NewCo w.ill be subject to the. Takeover Code. News' level of shareholding in NewCo
will be such that any further acquisition of shares by News in NewCo will trigger a mandatory bid
under the Takeover Code. .

As a consequence, any further acquisition of shares would lead to a "relevant merger situation” with
consequent statutory regulatory approvals under the Enterprise Act.

The proposed UIL seeks to preserve the status quo including all the regulatory protections provided
for by the Enterprise Act. An outright ban on future acquisitions of shares would be unnecessary
and would go beyond what is necessary to protect the sufficiency of plurality creating a
discriminatory and unjustifiable regulatory asymmetry against News. . This case must be
distinguished from the ordinary example of a merger where there is a competition issue for two
reasons: (i) News already has a 39.14% shareholding in Sky; and (ii) there would be no competition
issue raised by Transaction so that protections ordinarily needed to preserve the commercial freedom
of a fully independent competing business need not apply.

As such, any further restriction on subsequent acquisitions by News of NewCo shares would be
redundant and not necessary to ensure the sufficiency of plurality of media enterprises.

13. Monitoring

13.1  Please explain your view that the structure of NewCo, and the obligations imposed on

it, would reduce the monitoring burden on the OFT in terms of compliance with the
UIL. ' '

The UIL provide a structural solution to the plurality concerns identified by Ofcom in its Report.
NewCo would be established as a new company with its own shareholders and with a board with a
duty to act to promote the success of the company. Moreover extensive corporate governance
arrangements will be adopted by. NewCo substantially replicate the effect of Sky's corporate
governance arrangements. As such, there will be no ongoing monitoring burden on the OFT.

The UIL proposal is akin to a clear-cut upfront solution which also removes the requirement for
subsequent approval of buyers, a requirement that is often accepted in structural remedies. This
remedy therefore involves less monitoring that typical alternative structural disposals.

13.2  Please explain whether you believe there would be value in having a monitor appointed
(potentially with an arbitrator function in relation to the obligation on News to agree
further agreements).

For the reasons set out in detail below, the UIL is a clear-cut, structural, solution. There would

therefore be no need for the appointment of a monitor to oversee its implementation. Any such
appointment would be a waste of resources.
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Moreover, it is not clear what is meant by "further agreements”. News envisages that all relevant
agreements between News (and/or Sky) and NewCo will be entered into as part of the transfer of the
Sky News business to NewCo in advance of the spin-off. News considers that the terms on which
such agreements will be offered are reasonable and transparent, as detailed in response to questions
5, 6 and 8 above. These arrangements are workable and have already been used in practice.

Any subsequent agreements will be entered into by Newco's board with the corporate govemance
- safeguards set out 1n the UIL and above.

As such, there is no need for the appointment of a monitor to oversee the entering into of subsequent
agreements.

Finally, News notes that since Sky News currently operate as part of Sky, the operation of the
business is not subject to direct public scrutiny. NewCo will operate as a separate business whose
core business is TV news provision and whose shares are admitted to trading publicly. Therefore
Sky News' business performance as the core activity of NewCo will operate under 1ncreased'
transparency compared to the status quo. : :

14. Clear-cut standard for UIL

14.1  Please explain why you believe the UIL satisfy the 'clear cut' standard that the OFT
applies in relation to UIL, in partlcular with regard to:

As noted above, this remedy is a structural one.

e The Sky News enterprise will be transferred to a new company (NewCo), established as a
separate legal entity, which will pursue its core business of news provision.

e NewCo will have its own shareholders (initially substantially the same sharcholders as in
Sky) and will be publicly traded. News will agree to have its voting rights restricted to
37.19% of NewCo's share capital on the same basis as is currently the case for its interestin

Sky.

e NewCo will have its own board (comprising a majority of independent directors) which will
have a duty to promote the success of the company and it will operate under a corporate
governance structure substantially replicating that currently applicable to Sky..

* Given its structural nature the UIL does not require ongoing monitoring as NewCo will continue to
operate as a distinct, profit maximising enterprise under the d1rect10n and supervision of its board, as
Sky currently does in relation to its business. :

In fact the UIL is in effect an upfront remedy which does not require that a competition authority
subsequently approve a suitable purchaser. It is thercfore more clear-cut than a number of other
structural remedies that are commonly accepted by regulatory authorities.

14.1.1 the dependence of NewCo on Sky for its principal revenue stream, having
regard to the finite duration of the carriage agreement and the brand
licensing agreement; ‘

The UIL has been structured so as to ensure the continuation of Sky News as a distinct media
enterprise with an independent news voice, thereby addressing the relevant PIC. However, this does
not require that all the links between Sky and NewCo are entirely severed (as might be the case if .
competition concerns were at issue and the goal was to establish an ongoing competitor to
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News/Sky). The relevant consideration is that the current degree of editorial independence is
preserved and that NewCo is financially viable.

NewCo will be established as a separate legal entity, free to pursue its core business of news
provision; it will have its own shareholders and will be publicly traded; News will agree to have its
voting rights in NewCo restricted to 37.19% of the votes cast in general meeting; NewCo will have
its own board (comprising a majority of independent directors) which will have a duty to promcte
the success of the company; and it will operate under a corporate governance structure substantially
replicating that currently applying in the context of Sky. These arrangements preserve the current
degree of editorial independence of Sky News,

A 10 year carriage agreement means that NewCo will have a reliable revenue stream for a much
longer period than is typical in this sector. Far from increasing NewCo's reliance on News, this will
in fact allow NewCo independently to plan for future investment and expansion based on a
quantifiable and relatively stable cash flow over the medium to long term.

Similarly, the grant of a licence to use the 'Sky News' brand allows NewCo to generate significant
revenue streams from third parties. Again, this clearly does not increase NewCo's reliance on News.
Neither the carriage agreement or the brand licence have any impact on editorial content.

14.1.2 the fact that the brand licensing agreement lS terminable in the event of a change of
control of NewCo, and

Change of control provisions are a standard mechanism in brand licensing agreements to protect the
value of the brand built up by the grantor. A change of control provision is also contained in the Sky
Deutschland trade mark agreement. There is nothing unusual with respect to the inclusion of such a
provision in the proposed licence to NewCo (indeed, it would be highly unusual »ot to include such
a provision in this sector).

A change of control provision in no way renders the UIL less clear-cut. Moreover, in the context of
the issues addressed by the UIL (i.e. Ofcom's concerns as to the Transaction's impact on the
sufficiency of plurality of persons with control of media enterprises), it would seem perverse to
suggest that a termination of the brand licensing agreement in the context of an acquisition of the
Sky News business by an independent third party could give rise to any plurality-related concern.

14.1.3 the nature and extent of the ongoing links between Sky and NewCo.

As discussed above, the carriage agreement and the brand licence will enable NewCo to take
independent investment and strategic decisions with the security of relatively stable and quantifiable
revenue streams, thereby making the UIL more clear cut than a number of other structural remedies

that are commonly accepted by regulatory authorities.

Other commercial agreements between Sky and NewCo will be entered into on arms' length terms,
as detailed above.

Upon expiry of the initial terms of these agreements or subject to early termination previsions to be

agreed in the relevant contracts, NewCo will be free to negotiate extended or rev1sed terms with Sky
or to enter in altematlve agreements with third parties.

15. Other queries on the UIL
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15.1 Please explain why post-closing, Sky should be treated as an 'Affiliate' of News for the
purposes of paragraph 6.3 of the UIL. :

The last sentence of paragraph 6.3 of the UIL should be amended to read as follows: "Until the
Closing Date, Sky shall not be treated as an Affiliate of News for the purposes of this paragraph."

This is because until Closing Date (as defined in the UIL) News is unable to exercise control over
Sky as an independent listed entity. :

Allen & Overy LLP on behalf of News Corporation

'3 February 2011
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From: Adam Smith {

Sent: 27 April 2012 09:47

To: OLDFIELD PAUL

Subject: Fwd: OFCOM request for information

Attachments: : NC_Sky_UIL_-_request_for_information_to_NC_03-02-2011.pdf; ATTO0001..htm

Begin forwarded message:

From: "Michel, Frederic" <
Date: 4 February 2011 17:08:45 GMT

" To: 'fadamsmithﬂ H
Subject: FW: OFCOM request for information

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspaperé:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding-company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily-
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
~ deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
- Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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OfFcom

|_____oambs |
3 February 2011
News Corporation = | Direct line:
3 Thomas More Square ' Directfax:
London
E98 1EX

Dear |
News CorporationlBSkyB mergei' UlLs — request for information _

| am writing to request information in connection with Ofcom’s assessment of the
undertakings offered by News Corporation in lieu of a reference to the Competition
Commission in respect of its proposed merger with British Sky Broadcasting plc (‘BSkyB”).
This request is made on an informal basis.

Background

On 27 January 2011, the Secretary of State asked the Office of Fair Trading (“the OFT”) and
Ofcom to advise him on the undertakings offered by News Corporation in lieu of a reference
to the Competition Commission (*UILs”) in relation to its proposed merger with BSkyB.

He asked the OFT under section 93 of the Enterprise Act 2002 for their views on the
practical and financial viability of the proposals set out in the UlLs, anticipating that the OFT
.might require Ofcom'’s assistance with this. The OFT has informed us that it does require-
assistance from Ofcom in light of its sectoral knowledge. He also asked Ofcom, in
accordance with section 106B of the Act, for advice on the extent to which we think the UILs .
address the potential impact on media plurality identified in our report.

We are requesting information from you in order to inform this work.
. Information requésted

News Corporation is requested to provide Ofcom with the information specified in the annex.
The specified information is requested to be provided in the manner and form specified, by
sending it in electronic or hard copy format to Sor giving it to Sin
person at: Ofcom, 2a Southwark Bridge Road, London, SE1 9HA. Please e-mail your
response to \ Please"p'rovide the information by midday on
Monday 7 February 2011. '

1of 5
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Further information

If the questions we are asking do not capture any further information you consider of
relevance to our work, please provide it.

Confidentiality

In the response please indicate out in a separate annex marked “Confidential information”
any document or information which you consider to contain confidential information and

supply a written explanation as to why it should be treated as such. You should also supply
| an edited paper and/or electronic version of the document or information or answer.

It is for Ofcom to determine whether or not the information is to be disclosed in accordance
with Part 9 of the Enterprise Act 2002. Information provided will be disclosed to the OFT
should we consider it relevant to their work.

Offences

| draw your attention to section 117 of the Enterprise Act 2002 (a copy of which is enclosed)
which sets out the offences created by the Act in relation to the provision of faise or
misleading information to Ofcom in connection with its functions under Part 3 of the Act.

Yours sincerely,

CC: ' News Corporation
lten & Overy

ice of Fair Trading

20of5
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Annex: Information request — News Corporation

A. Financial indepehdence of Newco

1.

Please specify the basis upon which you intend to calculate the “market rate” that you
propose to be charged for the following revenue or cost items, explaining the basis for
calculation if the charge is proposed to either above market rate (in terms of revenues) or
below market rate (in terms of costs)

Carriage deal with Sky

Carriage deals with third parties

Sky Brand licence fee costs o

Costs associated with land and building lease

Facilities and support costs

Broadcast & creative costs

~oooToD

g.

-Technology costs

Please provide detail on the pr0poséd contractual terms for the following main revenue
and cost agreements, with particular reference to the points below

a. Carriage agreement

b. Brand Iicénsing agreement '
i.

How has the subscriber fee been calculated?

To what extent would the carriage fee be affected by a fall in subscriber
numbers? To what extent is the rise guaranteed as opposed to being
dependant on specific market developments (e.g. rise in Sky HD
subscribers)? Will there be a fixed fee component that would guarantee a -
minimum level of income, or some other form of minimum revenue
guarantee?

Would Newco be free to drop exclusivity on HD contractually’7 What would
be the effect on total carriage revenue for Newco, under a non-exclusivity
scenario, including possible other sources of revenue in your view e.g.
third party carriage fees from other platforms?

What provision would there be for amendments to contractual terms
and/or break clauses for each of (a) Newco and (b) Sky; and how would
these be triggered (e.g. new market / technical developments such as
greater use of HD content on DTT, or 3DTV)?

How has the Brand licence fee of{ been arrived at? How does this

compare with similar market rates

What would be the rights and restrictions on the brand licensing

agreement? Would it allow for example distribution of the Sky News
channel on alternative platforms or to other platform operators

internationally?

What provision would there be for amendments to contractual terms -

and/or break clauses for each of (a) Newco and (b) Sky; and how would

these be triggered?

3of 5
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c. Ad sales agreement

i. What are the underlymg assumptions made on the growth of TV
advertising underpinning the assumptions on Newco advertising
revenues?

ii. What would be the costs associated wnth the provision of ad sales services
by Sky to Newco?

iii. What provision would there be for amendments to contractual terms
and/or break clauses for each of (a) Newco and (b) Sky; and how would
these be triggered?

d. Other revenues

i. Whatare the underlylng assumptions (including volume assumptlons)
used in calculating revenue from other platforms including mobile TV and
tablets?

ii. Please provide detalls in relation to the terms of the existing Sky News
syndication agreements (duration, end date(s), including optional end-
dates/options to extend, revenues associated) and assumptions used in
the forward projection of syndication revenues in your model

Please provide details of any other anticipated limitation on Newco's ability to diversify
future revenue sources, including but not limited to:
a. limitations to new contracts of wholesale news provision by Newco to third pames
b. limitations on international distribution of Sky News channel
c. limitations to content syndication
d. any non-compete agreements

Please provide detail on the proposed terms for the following potentlal contracts between
Newco and Sky:
a. Land and building lease (as identified in the UlLs and in the slides sent to Ofcom
on dated 2 February 2011)
b. Broadcast and creative services (as identified in slides to Ofcom)

c. Facilities and support costs ((as.identified under the overall heading of overhead
and corporate within slides to Ofcom)

d. Broadcast and technical services agreements (as ldentn‘" ed in the UILs)

e. Production if there is any proposal for provision of services by Sky to Newco or

use of Sky assets by Newco -

Please provide a detalled breakdown of the anticipated technology and productlon costs
items (identified in slide 13 of the slides sent to Ofcom) for Newco, by :

a. Payments to Sky, indicating the specific cost items -

b. Payments to 3" parties, indicating the specific cost items

c. Internal Newco costs, indicating the specific cost items

Please provide details- of platform access costs (for example, conditional access and
EPG) for Newco access to Sky platform, and indicate which cost item they have been
included in within the slides sent to Ofcom. :

Please provide the specific assumptions in relation to the projected marketing costs
(included in the slides to Ofcom under ‘overhead / corporate’ on slide 10). How is it
proposed to market the Newco service, and who will undertake this activity? What
proportion of the total costs for marketing the Newco service will be funded by Newco
itself as opposed to Sky? )

40f5
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15.
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How far are- Sky News and Sky Sports News integrated today, and what barriers may
there be in separating these out? What arrangements are going to be put in place for the
sharing of assets and resources between Newco and Sky Sports News operations?
What assets and resources are likely to be covered by these arrangements? -

What will be the arbitration process for resolving any contractual disputes, related for
example to contract variations or renegotiations? '
Shareholding composition

Following the proposed share transfer, what would the structure of Newco shéreholdings
be, based on the current Sky shareholding structure? Which organisations would hold
more than 1% of Newco shares, and what would their shareholding be?

Governance

Who would Chair the Newco Board? Would it be an independent director?

What would be the process to ratify the independence of Newco non-executive directors?

Would the Newco editor be a member of the Newco Board?

Would the Newco Board put in place specific arréngements to assume overall
responsibility and accountability on editorial policies and decisions?

What would be the practical arrangements for appointment and removal of the editor and
other senior editorial roles of Newco, as well as creation of new senior editorial roles in
Newco? :

50f 5
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From: Adam Smith 4

Sent: 27 April 2012 09:47

To: OLDFIELD PAUL .
Subject: Fwd: <no subject>

Begin forwarded message:

From: "Michel, Frederic" {
Date: 5 February 2011 22:19:35 GMT
To: "adamsmit 1
Subject: <no subject>

Ofcom BSkyB bid data questioned

- By Ben Fenton

Financial Times, 5 February 2011, p. 2

Opponents of News Corp's proposed bid for British Sky Broadcastingare using mlsleadmg figures to make the
point that the combined company would have an overpowermg positionin the Uk, a Ieadmg media fgure said
on Frlday, writes Ben Fenton .

David Elstein, former chief executive of Channel 5 and before that, head of programming for BSkyB, said
numbers included in Ofcom's initial report on the bid showed the hypothetical merged company would hold a -
23.7 per cent share of news consumption by UK adults, while the BBC held 43.5 per cent.

But he said that consumption of News Corp's UK newspapers should not be counted in the same way as TV
news because much of what people read there was not news but features, puzzles or other material.

Revising those figures, and removing the services Sky News provides for independent radio stations and
Channel 5, would leave the combined entity with 11.8 per cent and the BBC on 54.5 per cent, Mr Elstein said.

He was speaking at a seminar in London discussing the bid. There, lawyers agreed that the government's
investigation of whether the takeover would reduce plurality - the diversity of voices in the UK media - below
a sufficient level, would eventually be a subjective decision for politicians because there was no legal
definition of "sufficiency". '

"Please consider the environment before printing this e-mail"'

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any .attachments are confidential, may be legally privileged and are the

property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify

1
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From:

Sent:

To: :
Subject:
Attachments:

Adam Smith 4
27 April 2012 09:50

OLDFIELD PAUL

Fwd: Response to OFT request for information

CO-#13427570-v6-Response_to_OFT_questions_7_February.pdf; ATT00001..htm

Begin forwarded message:

From: "Michel, Frederic" ‘
Date: 8 February 2011 21:16:00 GMT

To: "adamsmith 1
Subject: Fwd: Response to request for information

See attached.. let me know feedback...

Frederic Michel
Director, Public Affairs, Europe
News Corporation

Tel: |
_ Mob

"Please consider the environment before printing this e-mail"”

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk<http://www.nmauk.co.uk/>

This e-mail and any attachments are confidential, may be legally privileged
and are the property of News International Limited (which is the holding
company for the News International group, is registered in England under
number 81701 and whose registered office is 3 Thomas More Square, London
E98 1XY, VAT number GB 243 8054 69), on whose systems they were
generated. If you have received this e-mail in error, please notify the sender
immediately and do not use, distribute, store or copy it in any way. Statements
or opinions in this e-mail or any attachment are those of the author and are not
necessarily agreed or authorised by News International Limited or any
member of its group. News International Limited may monitor outgoing or
incoming emails as permitted by law. It accepts no liability for viruses
introduced by this e-mail or attachments.
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& News Corporation

PROPOSED ACQUISITION BY NEWS CORP OF BSKYB
UNDERTAKINGS IN LIEU PROPbSAL_

RESPONSE TO OFT QUESTIONS OF 7 FEBRUARY 2011

Defined terms in this response shall have the same meaning as in News' response to the OFT's questions of 1
February (the First OFT Response). This response contains highly sensitive commercial information and
~ therefore News requests the confidential treatment of the entire content of this response.

Ouestidns for News

2.1.  Non-solicitation — News states that neither Sky nor News will be a direct competitor of the
spun-off Sky News business and therefore a non-solicitation clause is unnecessary. However,
what would prevent News launching a neighbouring channel, such a current affairs channel,
from which it might acquire staff from Newco? Would News be willing to give a short non-
solicitation clause in respect of the employees transferred to Newco?

Unlike those cases in which a non-solicitation clause is typically required by the OFT in the context
of UILs, the Transaction does not involve an acquisition of a direct competitor where the viability of
a business to be divested could be threatened if the party who is requlred to dlspose of that business
for competltlon reasons were to poach key staff.

As explained in response to questions 8.2 and 5.6 of the First OFT Response, neither News nor Sky
plans to develop a competing supplier of TV news and there is no reason to believe that Sky will
seek to acquire staff from NewCo. :

News also does not believe that a non-solicitation obligation would make sense in a context where
News/Sky continues to rely on NewCo producing quality news output.

It is in any event News' current practice when dealing with companies in which it has an interest
never to solicit staff directly but rather, were it to be interested in seeking to employ a staff member

- currently employed by that company, to approach the company's CEO and to discuss the issue. This
would not, of course, fall within the definition of "solicitation" of staff.

For this reason, and without prejudice to its views as to the lack of need for such protection, News
would be prepared to give a standard non-solicitation commitment for a short period of time if the
OFT took the view that such a cornrmtment was needed.

2.2, Enforcement - at present, the Secretary of State is reliant in terms of the success of the UIL on
(a) News’ incentives in relation to the continuation of Newco and (b) on Newco’s contractual
rights under the carriage agreement and brand license agreement vis-a-vis News. Would News be
willing to offer commitments to the Secretary of State within the UIL that it would not terminate
the carriage agreement and brand license agreement without the prior written consent of the

0012561-0000367 C0:13423519.1 1
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OFT (such consent to be given only in the event that the OFT was satisfied there had been a
material breach of the agreement that had not been cured)?

'NewCo will be an independent company, with independent shareholders and with a board consisting
of a majority of independent directors. There is no reason to believe that NewCo would not be in a
position to enforce its contractual rights. '

~ All agreements between Sky/News and NewCo will contain provisions relating to choice of law and
jurisdiction as is customary in-commercial agreements. Moreover, News is prepared, as set out
further in response to question 13, to commit to a more specific dispute resolutlon mechanism (e.g.
arb1trat10n) if the OFT considers that an ad hoc mechanism is needed.

These mechanisms will be more than sufficient to enable NewCo to protect its own interests.

News does not believe that it would be appropriate for the OFT to have an ongoing monitoring role
in this context where there is every reason to believe that News compliance with its contractual
commitments will be effect1ve1y self-policing.

Any disputes about mater1a1 breaches would be resolved through the relevant dispute resolution
mechanlsm

2.3. ° Brand licensing agreement — at present, paragraph 4.3 of the UIL requires that the form of the

' carriage agreement must be approved by the Secretary of State before the UIL are accepted
(the ‘Effective Date’). Given the importance of the brand licensing agreement, would News be
willing for a similar approval mechanism to be adopted in relation to the brand licensing
agreement9

News is w1111ng to provide that the Secretary of State should also approve the form of the Brand
Licensing Agreement before the Effective Date. : :

Should the Secretary of State-be minded to accepted the proposed UIL and issue a consultation
notice, News' suggestion would be that detailed heads of terms for both the Carriage Agreement and
the Brand Licensing Agreement are provided to and agreed with the Secretary of State while a public
consultation on the UIL is ongoing.

24. Corporate governance — Articles — although News is clearly not in a posttton to change the
Articles of Newco itself, would News be willing to give an umlertakmg that it would vote
against a change to the Article of Association designed to remove the superior governance
provisions and board design detailed in paragraph 3.1(ii) — (iv) of the UIL?

A change in the Articles of Association of NewCo would requlre the approval of 75% of the votes'
cast at a general meeting.

Therefore News would only have the power to prevent a change in the Articles of Associations of
NewCo insofar as it remains a shareholder with voting rights of more than 25% of the votes.

On that basis News is prepared to agree to vote against any change in NewCo's Articles of

Association which would remove the governance provisions provided for in sections 3.1 (ii) to (iv)

of the draft UIL for so long as no single shareholder group has more than 50% and News has the
right to vote more than 25% of the shares in NewCo. '

2.5..  Corporate governancé — Board — please comment on whether Newco might struggle to attract
suitable talent for its board given the significantly contracted focus of its activities compared to
Sky. _
N .

0012561-0000367 CO:13423519.1 2
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News believes that a position on the board of NewCo an independent media company active in news
provision, will be an attractive one for a director to hold.

Recently Channel 4 appointed four new non-executive directors, who are leading figures in retail,

- law, property and consumer product sectors. There is a high interest among qualified executives to
gain closer knowledge and understanding of digital media businesses. Moreover, NewCo's
reputation for quality is likely to draw interested candidates.

Many companies of similar size operate successfully with committed and approprlately experienced
boards.

2.6. Corporate governance — Board — the proposed UIL require that the majority of the board shall

' comprise ‘non executive directors determined by that board to be independent’. What is meant by

‘independent’ in this context? How would such a requirement be enshrined in Newco going
forward? :

Please refer to question 12 of News' response to Ofcoms information request of 3 February 2011
(the Ofcom Response). '

Provision B.1.1 of the UK Corporate Governance Code (the Code) requires the board to determine
whether each director is independent by reference to the following principles set out below:

"The board should determine whether the director is independent in character and judgement
and whether there are relationships or circumstances which are likely to affect, or could appear
to affect, the director’s judgement. The board should state its reasons if it determines that a
director is independent notwithstanding the existence of relationships or circumstances which
may appear relevant to its determination, including if the director:

e has been an employee of the company or group within the last five years;

e has, or has had within the last three years, a material business relationship with the
company either directly, or as a partner, shareholder, director or senior employee of a body
that has such a relationship with the company;

e  has received or receives additional remuneration from the company apart from a director’s
fee, participates in the company s share option or a performance-related pay scheme, or is a
member of the company'’s pension scheme;

® has close family ties with any of the company’s advisers, directors or senior employees,

e holds cross-directorships or has significant links with other dzrectors through involvement in
other companies or bodies;

e represents a significant shareholder; or

e  has served on the board for more than nine years from the date of their first election.”
The Articles of Association of NewCo will require that (i) for so long as no stngle shareholder group
holds more than 50% of NewCo's shares, the majority of the board of NewCo shall comprise non-

executive directors determined by that board to be independent; and (if) NewCo shall adhere to the

obligations imposed by the Listing Rules as regards compliance with the principles set out in the
Code.

0012561-0000367 C0O:13423519.1 3
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2.7 Corporate governance - Board — how would the initial board members of Newco be
determined?

Subject to the requirement of there being a majority of independent directors (as per draft UIL
3.1(ii)), NewCo's board will comprise a mix of executive and non-executive directors (being News
affiliated directors and independent directors)..

It is News' current intention to conduct a search of suitable candidates which would include the
independent directors currently on the board of Sky.

2.8. Corporate govérnance — chairman of the board — please confirm whether there would be any
requirement for the chairman of the board to be independent.

- There will not be a requiremenf for NewCo's chairman to be independent. This is the current
position in Sky, which the proposed UIL are seeking to replicate. '

2.9 Corporate governance — material transactions — the UIL do not contain a definition of ‘material
transactions’? Should this term be defined (so as to include at least the carriage agreement
and the brand licensing agreement).

In the case of Sky, the audit committee (which consists solely of independent directors) is required to
approve any transaction between Sky or its subsidiaries and News or any of its subsidiaries:

e which involve or could reasonably involve the payment or receipt by Sky or its subsidiaries of
amounts of £10 million or more but not exceeding £25 million; or

e which-involves amounts of £25 million or more.'

Any transactions between Sky or its subsidiaries and News or any of its subsidiaries involving

amounts of £25 million or more, if approved by the audit committee, must also be approved by the
board of Sky.

News is prepared to commit specifically that transactions between NewCo and News/Sky meeting
equivalent thresholds would be "material transactions" requiring Audit Committe¢e/Board approval
within the terms of paragraph 3.1(iii) of the draft UIL. '

In addition, as set out in paragraph 3.1(iii) of the draft UIL, the intention of News is to apply controls
. on transactions between NewCo and News/Sky which have equivalent effect to those imposed by
.Chapter 11 of the Listing Rules. The Listing Rules define in some detail the types of transactions
which would be caught and which would require prior approvals. Indeed, the principles are widely
cast to catch all transactions and arrangements (other than a transactlon of a revenue nature in the
ordinary course of business).

It is not envisaged that the Carriage Agreement or the Brand Licensing Agreement would require
amendments. However, if any changes to either the Carriage Agreement or the Brand Licensing
Agreement were needed and those changes were material, they would fall within the scope of the
-rules. '

2.10. Enumeration of assets — would News be prepared to split out in greater detail (in the form of a
Schedule used, eg, in the Form RM) the assets and people to be transferred / not transferred?

We note your reply to Ofcom’s question 11 that "the decision as to who should be the chairman of the board of NewCo will ultimately

rest with the board of NewCo and that deasmn will be taken by the board as a whole which will include a majority of independent
directors". -
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2.11.

212

2.13.

The OFT considers this would be beneficial given that Sky News is not a distinct enterprise (in
the way that most divestment businesses are in a UIL context).

News would be prepared to set out in greater detail the assets to be transferred / not transferred to
NewCo in the form of a schedule but notes that such a schedule would have to be prepared in
consultation with Sky. Given that such a document would likely take a number of days to draw up,
News suggests that the best way forward would be for Sky to provide it to the OFT during the public
consultation on the UIL (should the Secretary of State be minded to accept the UIL).

Likewise, News could ask Sky to prepare separately a list of key personnel to be transferred to
NewCo. For confidentiality purposes, News expects that Sky will want to identify these personnel
by job title / payroll number rather than name.

Operational agreements — would News be willing to state in the UIL that it will provide the
operational agreements ilad i raph 5 of the UIL, with termination rights for Newco,
and pricing at cost price ncluded in the contracts, so that the uncertainty in the
UIL as presently drafted is removed? '

As set out in detail at slide 15 of Annex 1 to the First OFT Response, News notes that the operational
agreements listed at paragraphs 5.1(ii), 5.1(iii) and 5.1(iv) of the proposed UIL will involve charges -

to NewCo which will be set for the first vear,

News can confirm that there w111 not be an increase in the brand loyalty fee if the licensing
agreement is extended beyond the initial 7 years. :

Dispute resolution mechanism — would News be prepared to agree to the inclusion within the
UIL of a dispute resolution mechanism in relation to the agreements between News and Newco

0012561-0000367 C0O:13423519.1 5
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in order to assist in the resolution of any commercial disagreements between News and Newco
(and therefore enhance the viability of Newco by avoiding protracted and expensive legal
disputes with News)? Would News be willing to agree to the inclusion of some form of
monitoring mechanism in relation to the observance of the contractual commitments (see
question 2.2).

As noted above, NewCo will be an indepehdent company, with independent shareholders and with a
board consisting of a majority of independent directors. There is no reason to believe that NewCo
would not be in a position to enforce its contractual rights. Moreover, as noted in the Ofcom
Response, the agreements entered into between Sky and NewCo will contain contractual provisions
governing disputes and providing recourse in the event of disagreement as to an appropriate dispute
resolution mechanism as is common practice in agreements between distinct legal entities.

However, should the OFT feel it necessary to ensure the practical and financial viability of the
proposed UIL, News would be willing to include a more specific dispute resolution mechanism (eg.
arbitration) in the agreements entered into between News and NewCo. These mechanisms will be
more than sufficient to enable NewCo to protect its own interests and would therefore obviate the
need for any formal monitoring in relation to the observance of the contractual commitments (as
discussed in more detail in response to question 2.2). '

2.14.  Listing — would be the effect on Newco of it being de-listed from the AIM market?

If NewCo were to be delisted from AIM, weé do not believe that there would be any impact on its
commercial operations A delisting would not have any impact on the commercial arrangements

such as the carriage agreement or on the corporate governance arrangements including the Board
composmon '

The only immediate practical implication of such a delisting would Simply be that the ability to trade
shares in NewCo in the absence of another listing would be reduced. It could however be affected

via alternative methods, such as trading over the counter or via a listing in a different market (e.g.
Euronext). :

2.15. Apps — please provide further details of the preposed exclusive rights to be granted by Newco to
News in relation to tablet apps. What remuneration will Newco receive from ‘these rights?
Will these rights be in the carriage agreement?

News will not acquire any exclusive rights in relation to Sky News tablet apps with respect to retail
sales or with respect to temtorles other than the UK. NewCo will be free to sell tablet apps to end-
consumers.

The only exclusive right granted by NewCo to News with respect to tablet apps will be for the
wholesale distribution of such apps in the UK. Consideration for these rights is included within the
main pspm fees set out at slide 5 of Annex 1 of the First OFT Response.

2.16. Re-acquisition — please confirm whether News would be willing to give a commitment in the
UIL not to acquire further shares in Newco such as to take its shareholding level beyond 39.1
per cent. ' ‘

As noted in question 12.1 of the First OFT Response, the proposed UIL seeks to preserve the status
“quo including all the regulatory protections provided for by the Enterprise Act. An outright ban on
future acquisitions of shares would go beyond. what is necessary to protect the sufficiency of
plurality, creating a discriminatory and unjustifiable regulatory asymmetry against News. This case
must be distinguished from the ordinary example of a merger where there is a competition issue for
two reasons: (i) News already has a 39.14% shareholding in Sky; and (ii) there would be no

0012561-0000367 C0O:13423519.1 6
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competition issue raised by the Transaction so that protections ordinarily needed to preserve the
commercial freedom of a fully independent competing business need not apply. As such, any further
restriction on subsequent acquisitions by News of NewCo shares would be redundant and not
necessary to ensure the sufficiency of plurality of media enterprises.

Moreover, any further acquisition of NewCo shares by News would lead to a "relevant merger
situation” with consequent statutory regulatory approvals under the Enterprise Act.

As such, News believes that any commitment not to acquire further NewCo shares is neither
necessary nor appropriate for the purposes of remedying, mitigating or preventing any of the effects
of the Transaction identified by Ofcom in its report of 31 December 2010 as being adverse to the
relevant public interest consideration.

2.17.  Affiliate — please explain why Sky should not be treated as an affiliate of News until the Closing
Date, given News’ existing shareholding in Sky. '

The definition of "Affiliate" in the proposed UIL includes subsidiaries regarded as being under
common control for the purposes of section 26 of the Enterprise Act 2002. Ordinarily, Sky would, -
for the purposes of this definition, be deemed to be an "Affiliate" of News. However, pre-
transaction, Sky is an independent listed company with a board consisting of a majority of
independent directors and, in fact, only Sky's independent directors are responsible for considering
the terms of the Transaction. The Transaction has not yet been recommended by the Sky board. As
such, News is unable to procure that Sky will comply with the proposed UIL as if Sky had itself
given them, : :

2.18.  Financial projections — technical_services and operational agreements: How long would the
restrictions on price to cost plus run for? '

Please see the response to question 2.11 above.
In light of the additional concessions above which News has indicated it is prepared to make, News would
also request the express inclusion in the UIL of a provision enabling News to apply to the Secretary of State

for the removal or variation of any or all of the obligations contained in the UILs which is in any event

provided for under of Schedule 2(3)(7) of the Enterprise Act 2002 (Protection of Legitimate Interests) Order
2003.

Allen & Overy LLP on behalf of News Corporation

8 February 2011

0012561-0000367 C0:13423519.1 7
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From: Adam Smith { \
Sent: A 27 April 2012 09:51

To: OLDFIELD PAUL

Subject: Fwd: News Corporation/BSkyB Merger UILs - letter frorﬂ
Attachments: _ Letterto]  D9.02.11.pdf; ATT00001..htm

Begin forwarded message:

From: "Michel, Frederic" |
Date: 9 February 2011 17:35:51 GMT
To: "adamsmitk "‘ #
Subject: Fwd: News Corporation/BSkyB Merger UILs - letter from

Frederic Michel '
Director, Public Affairs, Europe
News Corporation

Tel: 4
* Mob:

From: mailto @ofcom.org.uk]
Sent: Wednesday, February 09, 2011 03:48 PM

To! ( Newscorp )
Ce: | | H |
<
<

Subject: News Corporation/BSkyB Merger UILs - letter from ‘

Dear Mr

Please find attached a letter from

Yours sincerely

pofcom.org.uk>
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9 February 2011

NEWS L.orporaton

: ) Direct line: -
3 Thomas More Square ' } Direct fax:
London :
E98 1EX
Dear

News Corporation/BSkyB nierger UlLs

I am now writing to you with a number of issues which we consider to be central to our
advice as requested by the Secretary of State on the extent to which we think the UlLs
- address the potential impact on media plurality 'identiﬂe_d in our report. -

In that context, we have considered News Corporation’s various responses to the
information requests from the OFT and Ofcom, including the latest response to the OFT’s
questions dated 7 February 2011.

Having carefully consrdered the proposed UlLs and your responses, we remain concerned
about the extent to-which the proposed UlLs address the impact on media pluralrty as
identified in our report. '

In meeting those concems, it is our view that the preposed UILs need to include:

1. The board of Newco to consist of a majority of independent directors. “Independent
directors” being directors which have no other News Corporatlon or News Corporation -
associated interest; :

2. We would expect the board of Newco, including the independent non executive -
directors, to have a combination of both senior editorial and business

~ experience/expertise;

3. The Ch.airman"of Newco be an independent non executive;

4. The creation of a sub-committee of the board of Newco to deal with editorial matters
(“the Board Editorial Committee”):

i) | Members of the Board Editorial Committee to contain a majority of independent
non executive board members, one of whom is the Chair of the Board Editorial

10f2
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.Committee. We would expect the Chair to have senior editorial experience and
expertise. ' ’

i)  Wewould Iexpect the terms of reference for the Board Editorial Committee to
include: ‘ '

- the editorial independence and integrity of Sky News
- the hiring, firing or replacement of the Sky News Editor and all key editorial -
appointments (including any material changes in terms and conditions
which could give rise to constructive dismissal)
- any changes to the authority, reporting relationship and consultation rights
of the Sky News Editor : '

Please note that in the context of assisting the OFT with its advice to the Secretary of State
there are a number of other issues which we consider to be significant which we understand
the OFT are intending to address with you and this letter does not therefore cover any of
these issues. ' '

As you know the Secretary of State has requested our advice by Fri'day 11 February. We
therefore need a response from you by midday tomorrow. We would be happy to meet to
discuss these matters at any time if that would be useful.

Yours sincerely

CC: News Corporation
Allen & Overy

Office of Fair Trading

20f2
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N

From: , _ Adam Smith < |

Sent: 27 April 2012 09:51

To: ' OLDFIELD PAUL

Subject: ‘ Fwd: Restricted - News / Sky - letter on key points re UIL from OFT
Attachments: : Restricted - News - Sky - letter on key points 9 January 2011.pdf; ATTO0001..htm

Begin forwarded m_essagé:

From: "Michel, Frederic" <‘
Date: 9 February 2011 17:36:58 GMT
To: "adamsmith k‘

Subject: Fwd: Restricted - News / Sky - letter on key points re UIL from OFT

From# nailtoi

Sent: 09 February 2011 03:58 PM

To: ! .

‘Cc:\ \ ’

| | | :
Subject: Restricted - News / Sky - letter on key points re UIL from OFT
Importance: High

Sensitivity: Confidential

Dear

Please find attached a letter from

Thanks

| Assistant to | | |
| | Office of Fair Trading |
Fleetbank House | 2-6 Salisbury Square| London EC4Y 8JX | T:
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All communications sent to or from the OFT are subject to recording and/or monitoring in accordance with
relevant legislation. This email and any files transmitted with it are confidential and intended solely for the
use of the individua! or entity to whom they are addressed. If you are not an intended recipient, please
notify administrator@oft.gsi.qov.uk immediately.

The Office of Fair Trading

Fleetbank House, 2-6 Salisbury Square, London EC4Y 8JX Switchboard (020) 7211 8000 Web Site:
" hitp://www. oft. gov. uk

This footnote also confirms that this email message has been swept for the presence of computer viruses.

The original of this email was scanned for viruses by the Government Secure
Intranet virus scanning service supplied by Cable& Wireless Worldwide in
partnership with MessageLabs. (CCTM Certificate Number 2009/09/0052.)
On leaving the GSi this email was certified virus free. ‘
Communications via the GSi may be automatlcally logged, monitored and/or
recorded for legal purposes.

This message and its attachments may contain legally privileged or

confidential information. It is intended solely for the named addressee. If you -
are not the addressee indicated in this message (or responsible for delivery of
the message to the addressee), you may not copy or deliver this message or its -
- attachments to anyone. Rather, you should permanently delete this message

and its attachments and kindly notify the sender by reply e-mail. Any content
of this message and its attachments that does not relate to the official business
of News America Incorporated or its subsidiaries must be taken not to have
been sent or endorsed by any of them. No representatlon is made that this

emall or its attachments are without defect.

""Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk
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This e-mail and any attachments are confidential, may be legally privileged -
and are the property of News International Limited (which is the holding
company for the News International group, is registered in England under
number 81701 and whose registered .office is 3 Thomas More Square, London
E98 1XY, VAT number GB 243 8054 69), on whose systems they were
generated. If you have received this e-mail in error, please notify the sender
immediately and do not use, distribute, store or copy it in any way. Statements
or opinions in this e-mail or any attachment are those of the author and are not
necessarily agreed or authorised by News International Limited or any
member of its group. News International Limited may monitor outgoing or
incoming emails as permitted by law. It accepts no liability for viruses
introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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EX. P23

OFFICE OF FAIR TRADING
Pricy

Allen & Overy LLP

By email

cc.‘ ‘ Ofcom

Your ref  0012561-0000367 Direct line
Our ref A Fax

Date 9 February 2011 Email

Dear |

Proposed acquisition of BSkyB by News Corp

| refer to the proposed undertakings in lieu (UIL) offered by News Corporatién (News) to
the Secretary of State in relation to the above matter, as well as your responses to our
questions of 1 February and 7 February. ’

The OFT has considered carefully your réspo_nses to both sets of questions in terms of
determining what advice it should provide to the'Secretary of State under section 93
Enterprise Act 2002 (EA 02) in particular as to whether the UIL would be practically and -
financially viable and effective over the medium and long term. 4

Given the limited time remaining in which the OFT is required to report back to the
Secretary of State, the OFT does not propose to engage in a detailed consideration of
revised wording for the UIL. However, the OFT believes it is appropriate at this point for it -
to identify to News a number of key areas where the OFT has concerns that the UIL may
not be practically and financially viable over the medium and long term.

' **i
g '

A 4

INVESTOR IX PEOPLE
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1.  Absence of a non-reacquisition obligation

Firstly, the OFT is concerned at the lack of a non-reacquisition cleuse in the UIL. In your
response to the OFT questions of 7 February (paragraph 2.16), you gave the followmg
reasons why you believed that such an obligation was not justified:

(i) the proposed UIL seeks to preserve the status quo including all the regulatory
protections provided for by the EA 02;

(ii) an outright ban on future acquisitions of shares would go beyond what is necessary to
protect the sufficiency of plurality, creating a discriminatory and unjustifiable regulatory -
asymmetry against News;

(iii)' this case must be distinguished from the ordinary example of a merger where there is a
competition issue for two reasons: (i) News already has a 39.14 per cent shareholding
in Sky; and (ii) there would be no competition issue raised by the Transaction so that
protections ordinarily needed to preserve the commercial freedom of a fully
independent competing business need not applyf and

(iv) any further acquisition of NewCo shares by News would lead to a "relevant merger
situation" with consequent statutory regulatory approvals under the EA 02.

In relation to each of these points in turn:

(i) in a very literal sense, ulL normally involve a change to the status quo, in so far as
. they normally contain a non-reacquisition obligation which was not present previously;
in relatlon to the EA 02 situation, see (iv) below; ' '

(i) the OFT's concern about reacquisition is based on the pract|cal V|ab|I|ty of the UIL over
the medium and long term, not on the protection of plurality;

_(iii) neither of the factors that News uses to distinguish this case from the ordinary
example of a merger where there is a competition issue are meaningful; the fact that

‘News already has a shareh'olding in Sky is irrelevant: the non-reacquisition obligation
would take account of that fact; the fact that there are no competition issues does not
mean that the UIL do not need to be practically viable over the medium and long term
in order to operate to protect plurality; and '
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(iv) the existence of jurisdiction under the EA 02 (in particular given the share of supply
test) would frequently be the case in relation to competition UIL; this does not obviate
the need for a non-reacquisition clause.

The OFT would also note that News' response ignores the practical justification for such a
restriction. A key reason why such restrictions are inserted as ‘standard’ obligations in
UlLs is to prevent the improper use of public resources on a repeated public investigation.
The OFT sees no reason why this reason is not applicable here. In other words, the
obligation would be intended to prevent a further public investigation into the acquisition
by News of the business that it has divested (in this case, spun-off). It is clear to the OFT
that the absence of a non-reacquisition ob_Iigati'on is a practical issue that could undermine
~ the operation of the UIL in the event of an attempt by News to re-acquire Sky News after
the UIL have been accepted. The OFT notes in this respect that the Secretary of State has
asked the OFT whether the UIL would be effective over the 'medium and long term’.

As News will be aware, such clauses are normally drafted as being 'subject to OFT prior
written consent’. To the extent that News wished in the future to increase its shareholding
in Newco, it would therefore be free to seek OFT approval to do so on the basis that there
had been a change in circumstances meriting a waiver of the obligation. |

Please confirm whether News' final position remains that it would not be willing to provide
any form of non-reacquisition obligation in the UIL.

2. Non termination of the carriage and brand licensing agreement

Secondly, the OFT has concerns at the absence of any ongoing commitment to the
Secretary of State in relation to the continued performance of News' obligations under the
carriage agreement and brand licensing agreement foreshadowed respectivély in
paragraphs 4.3 and 4.5 of the UIL.

In your response to the OFT questions of 7 February (paragraph 2.16), YOU gave a number
of reasons why you believed that such an obligation was unnecessary:

(i) there is no reason to believe that NewCo would not be in a position to enforce its
contractual rights; ' ’
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(ii) News is prepared to commit to a more specific dispute resolution mechanism if the
‘OFT considers that an ad hoc mechanism is needed; '

(iii} these mechanisms will be more than sufficient to enable NewCo to protect its own
interests; and ’

(iv) News does not believe that it would be appropriate for the OFT to have an ongoing
monitoring role in this context where there is every reason to believe that News'
- compliance with its contractual commitments will be effectively self-policing.

The OFT understands these ar'guments‘. The OFT considers that a dispute resolution
mechanism would be important in the UIL in order to facilitate resolution of contractual
disagreements. However, these arguments do not detract from the essential proposition
that the ongoing practical and financial viability of Newco is dependent on the carriage and -
brand licensing agreements with News. The OFT therefore considers that it would be
appropriate to ensure the performancé of those agreements for the period contempiated in
the UIL. Specifically: '

(i) in comparison to News, Newco would be a small business with limited resource to
engage in an extended dispute with News; given the importance of the carriage and
brand Iicénsing agreement to the UIL, the OFT believes it is questionable whether it
would be sufficient for the success of the UIL to rest solely on Newco's ability to
enforce its contractual rights; and '

(ii) although the OFT understands the point about News' ongoing i'ncentivve's as regards

| Sky News, it is clearly impossible to guarantee that such incentives would not change

'in’the future; here again, it may be appropriate to 'insure' against a change in News"

incentives going forward. - '

The OFT therefore believes that it may advise the Secretary of State that it is appropriate
~ in this particular case - to require News to undertake to him that it would not terminate
the carriage agreement or the brand licensing agreement without prior OFT consent (to be
given only in the event of a material breach that could not be cured).

The OFT notes th’at, in the context of a first phase remedy in lieu of a detailed

'investigation, it would need to be confident about the success of the UIL. The OFT would
note also that, given News' submissions on its incentives as regards Sky News, we do not
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understand why News would be unwilling to provide such an undertaking. For the same
reason, the OFT would also envisage that any monitoring obligation'on the OFT would be
minimal.

Please confirm whether News' final position remains that it would not be willing to provide
any form of non-termination undertaking in relation to the carriage agreement and brand
licensing agreement in the UIL. '

3. Absence of interim protection regarding Sky News

The OFT notes that the UIL do not contain any interim protection in relation to the Sky
News business pending spin-pff in the event that the offer is not recommended. '

News argued in its response to the OFT questions of 1 February that no such protection
was required because there.was no risk of a loss of plurality in the short term and there
was no risk of News inflicting long-term da-mage on the Sky News business given that
they would not be competing post spin-off (paragraph 11.2).

The OFT's concern in this regard is not in relation to an interim impact on media plurality.
The OFT's concern focuses on the fact that, notwithstanding News' contention that it
would not be competing with Sky News post spin-off, this contention is wholly reliant on
the assertion that News' incentives are to preserve Sky Newsland that it does not have
any incentive to frustrate the intended outcome of the UIL.

The OFT considers that it may be éppropriate for News to provide undertakings as to the
preservation and continued operation of Sky News pending its spin-off in order to provide.
an assurance that the Sky News business to be spun-off will not be materially. different to
the Sky News business foday. Such an assurance would be in similar terms to those
typically provided in UIL.

The OFT would note also that, given News' submissions on its incentives as regards Sky
News, the OFT does not understand why News would be unwilling to provide such an
undertaking.

Please confirm whether News' final position remains that it would not be willing in the UIL
to commit to any form of interim protection in relation to the Sky News business pending

spin-off.
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4. Finite duration of the carriage agreement and brand licensing agreement

The OFT notes the finite duration of the carriage agreement and brand licensing

~ agreement, on which Newco is dependent for its ongoing financial viability. The OFT has
been asked to advise the Secretary of State on whether there are practical issues which
could undermine the effective operation of the UIL, and whether the UIL would be
effective in the medium and long term. Given the dependence of Newco on the carriage
agreement for the majority of its revenue, the OFT has concerns that the UIL offered do
not propose any mechanism for ensuring the viability of Newco beyond ten years.

News provided an expl’anation in response to the OFT's questions of 1 February as to why
it believed that the UIL.were clear-cut, notwithstanding the finite duration of the carriage
agreement and brand licensing agreement (paragraph 14.1.1). However, News' response
does not engage substantively with the qu'estion of how Newco would expect to derive its -
principal revenue stream once the carriage agreement (at ten years duration) has ended.

Please provide any further representations on the medium and long term viability of the UIL .
given the finite duration of the carriage agreement and brand licensing agreement or
alternatively any further proposals to ensure the viability of Newco over the medium and

long term.

| would be grateful for a response on these points by midday tomorrow. Eq'ua‘lly, | would |
be happy to discuss with you, and News, by telephone today.

"Yours sincerely
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From: Adam Smith #

Sent: 27 April 2012 09:52

To: OLDFIELD PAUL

Subject: , Fwd: Letter sent to Ofcom
Attachments: DOC110211.pdf; ATTO0001..htm

Begin forwarded message:

From: “Michel, Frederic" 4

Date: 11 February 2011 13:27:18 GMT
To: "adamsmit
Subject: FW: Letter sent to Ofcom

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or

‘opinions in this e-mail ‘or any attachment are those of the author and are not necessarily

agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of

- them. No representation is made that this email or its attachments are without defect.
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EX P33

# News Corporation

STRICTLY CONFIDENTIAL
CONTAINS BUSINESS SECRETS

BY EMAIL ONLY

11 February 2011

Ofcom ‘

2A Riverside House
Southwark Bridge Road
London SE1 9HA

Dear |
News Corporatiorl/BSkyB merger UILs

I refer to your letter to News Corporation (News) of 9 February 2011 and to our meeting
yesterday evening with ‘ }nd you.

We appreciate that at the meeting it was reeognised that News’ proposed structural UIL "goes
" a long way torward" in addressing the concerns identified by the Ofcom Report and that you
agreed that the UIL preserves Sky News as a “distinct media enterprise”.

In its Report to the Secretary of State, Ofcom expressed the view that News' proposed
acquisition of the remaining shares of Sky might have an impact on plurality because it would
remove existing constraints which Ofcom considered were key to Sky's present day editorial
independence from News specifically, the existence of other shareholders and independent
directors in Sky. : '

Accordingly, Ofcom's Report is based on the premise that the presence of independent
shareholders and independent directors in Sky at the present time is sufficient to guarantee
~ . plurality and the preservation of Sky as an independent editorial voice in TV broadcast news.

News' proposed structural UIL would address Ofcom's concerns by creating-a new and
distinct media enterprise in the form of a publicly traded entity, whose corporate governance
provisions would mirror those of Sky. Specifically, NewCo would continue to have
shareholders and a majority of directors independent of News in the same way that Sky does
today. The Transaction will therefore have no effect on the plurality of persons with control
of media enterprises serving audiences in the UK.

News Corporation, 3 Thomas More Square, London, E98 1EX ‘
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News Corporation

In the letter of 9 February, you raised four main points, which you believe should be included
in the UILs offered by News. These were re-iterated at the meeting of 10 February. While we -
continue to believe that the UIL is sufficient to address Ofcom’s concerns, we are willing to
submit a comprehensive proposal that should address the remaining issues raised by Ofcom
which are relevant to plurality. We respond to each point in turn. As you know, we have -
been in touch with the OFT separately in relation to the clarifications that they have sought.

Unless expressly stated otherwise, defined terms in this letter have the same meaning as in
News' response to the OFT's questions of 1 February (the First OFT Response) and in its
response to the OFT's questions of 7 February (the Second OFT Response).

"1, The board of Newco to consist of a majority of independent directors. “Independent
directors” being directors which have no other News Corporation or News Corporation - f
associated interest” ' '

News has already offered a commitment in this respect. Please refer to paragraph 3.1(ii) of
the proposed UIL, together with the explanation of "independent” supplied to the OF1" in
response to question 2.6 of the OFT's questions of 7 February 2011.

News would be prepared to address Ofcom’s request by specifically undertaking to the
Secretary of State that a definition of an "independent director" would be enshrined in
NewCo's constitutional documents, thereby eliminating its ability to not comply and disclose
against the Code. The definition of “independent director” would exclude the circumstances
and relationships set out in Provision B.1.l of the UK Corporate Governance Code (the
Code). Under that provision, a director is deemed not to be independent if the director: .

¢ has been an employee of the company or group within the [ast five years;

¢ has, or has had within the last three years, a material business relationship
with the company either directly, or as a pariner, shareholder, director or
senior employee of a body that has such a relationship with the company;

o has received or receives additional remu‘nerationffrom the company apart
from a- director’s fee, participates in the company’s share option or a
performance-related pay scheme, or is a member of the company’s pension:

scheme;

¢ has close family ties with any of the company’s advisers, directors or senior
employees; :

¢ holds cross-directorships or has significant links with other directors through-
involvement iri other companies or bodies;

e represents a significant shareholder; or

¢ has served on the board for more than nine years from the date of their first
election. - g '

News Corporation, 3 Thomas More Square, London, E98 1EX.
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"2. We would expect the boar(l of Newco, including the independent non executive
directors, to have a combmatzon of both senior editorial and business expenence/expemse

News considers that thlS should be a matter for NewCo to determine, although it would
anticipate that the board of NewCo should have expertise in these areas. This concern is
already addressed as a result of the commitment to adhere to obligations as regards
compliance with the Code (Draft UIL, 3.1(iv)) which provides the following: '

"“The board and its committees should have the appropriate balance of skills,
. experience, independence and inowledge of the company to enable them to discharge
their respective duties and responsibilities effectively.” (Provision B.1)

News would be prepared to address Ofcom’s request by specifically undertaking to the
Secretary of State that this requirement will be enshrined in NewCo's constitutional
documents and that at least one independent member of the NewCo board would have
editorial and/or journalistic experience.

"3. The Chairman of Newco be an independent non executive"

As indicated in the original UIL proposal to the Secretary of State and in subsequent
correspondence with Ofcom (and the OFT), the proposed UIL replicates, in relation to
NewCo, News' current position vis @ vis Sky. On that basis, the. proposed UILs maintain
Sky's status quo in relation to the governance of NewCa.

As we noted in News' response to question 11 of Ofcom 7 February RFI, the decision as to
who should be the chairman of the board of NewCo will rest with the board of NewCo, which
should have the freedom to decide the best candidate in the interest of the business. News is
prepared to commit that the independent directors will be the majority of the board of NewCo
(see question 1 above). Therefore, News sees no need to offer an additional undertaking in
. relation to the chairman of NewCo.

\

Nor does News understand how such an undertaking could be necessary to address Ofcom's
potential plurality concerns. There is nothing in Ofcom's Report to the Secretary of State
suggesting that Sky's current degree of editorial independence was in any way linked to its
non-executive chairman being independent. Indeed there could not be such a link because
Sky's current chairman is not independent and, since its listing in 1994, Sky has never had a
chairman who was not affiliated with one of its major shareholders.

Under provision A.3.1 the Code states "The chairman is responsible for setting the boai‘d 's
agenda and ensuring that adequate time is available for discussion of all agenda items, in
particular strategic issues. The chairman should also promote a culture of openness and
debate by facilitating the effective contribution of nonexecutive directors in particular and
ensuring constructive relations between executive and non-executive directors. The chairman
is responsible for ensuring that the directors receive accurate, timely and clear information.
The chairman should ensure effective communication with shareholders."

Ofcom recognised at the 10 February meeting that the requirement for an independent
_ Chairman is a new point not covered by the Report. It is still not clear to News why this -

function is relevant to address a potential plurality concern in the context of the Secretary of
State's consideration of the UIL.

News Corporation, 3 Thomas More Square, London, E98 1EX
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Therefore, we continue to see no basis upon which the Secretary of State can reasoxlably
expect that an undertaking in this respect is needed or justified in the present case.

"4, The creation of a sub-committee of the board of Newco to deal with editorial matters
(“the Board E dltorlal Commlttee ”):

i) Members of the Board Editorial Committee to contain a majority of
independent non executive board members, one of whom is the Chair of the
Board Editorial Committee. We would expect the Chair to have senior

' editorial experience and expertise.

i) We would expect the terms of reference for the Board Editorial Commtttee
to include: : ‘ :

o the editorial independence and integrity of Sky News

e the hiring, firing or replacement of the Sky News Editor and all key
editorial appointments (including any material changes in terms and
conditions which could give rise to constructive dismissal)

e any changes to the authorltv, reportmg relationship and consultatton
rights of the Sky News Editor."

News has explained to Ofcom that it does not consider that this should be necessary. Please
refer to News' response to question 14 of Ofcom’s questions of 3 February 2011.

Given that the majority of NewCo's board members will be independent in any event (as per
response to point 1 above), News does not understand the purpose of a Board Editorial
Coinmitiee which would also comprise a majority of indépendent board members (as
envisaged by Ofcom in question 4(i)). This would not only be unrecessary but also
redundant, particularly in the context of a company that is focussed specifically on news .
provision. The functions envisaged by question 4(ii) would also be carried out under the
supervision of the NewCo's board. o

Without prejudice to this view, News would be prepared to address Ofcom s request by
specifically undertakmg to the Secretary of State that:

e NewCo's constitutional doCuments will explicitly provide that Sky News TV service
~ will abide by the principle of editorial independence and integrity in news reporting :
and that it will comply with the Broadcasting Code. : i
o The hiring and firing of the head of Sky News (i.e. the most senior editorial pdsition
of Sky News) would have to be approved by NewCo's board which comprises a
majority of independent directors.

e NewCo will establish a Corporate Governance and Nominations Committee that:

o would operate under terms of reference substantially similar to those of Sky's
current Corporate Governance and Nominations Comnittee;

¢ would comprise a majority of independent members (including the independent
board member with editorial'and/or journalistic experience);

News Corporation, 3 Thomas More Square, London, £98 1EX
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e would be chaired by an independent board member;

e would specifically be entrusted with oversight of compliance with both NewCo's
corporate governance provisions (as provided for under the UIL) and NewCo's
constitutional provisions relating to the principle of editorial independence and
integrity in news reporting, and compliance with the Broadcasting Code.

We trust that, in light of these clarifications and further undertakings, which address points
that (as agreed by Ofcom at the meeting on 10 February) go beyond its own Report and which
go beyond the corporate governance provisions currently in place at Sky, Ofcom would be
able to advise the Secretary of State that he should accept the proposed UlLs.

Yours sincerely

News Corporation

News Corporation, 3 Thomas Mofe Square, London, E98 1EX
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From: Adam Smith 4

Sent: 27 April 2012 09:53

To: : OLDFIELD PAUL

Subject: Fwd: UIL: OFT and OFCOM

Attachments: Restricted - PROPOSED ACQUISITION BY NEWS CORP OF BSKYB - cover letter to

News covering questions 21 February 2011.pdf; ATT00001..htm; PROPOSED
ACQUISITION BY NEWS CORP OF BSKYB - questions for News 21 February
2011.pdf; ATT00002..htm; Ofcom_letter_to_News_Corporation_21_Feb_2011.pdf;
ATTO00003..htm ‘ :

Begin forwarded message:

¢

From: "Michel, Frederic" #
Date: 22 February 2011 08:45:35 GMT
To: "adamsmit]
Subject: FW: UIL: OFT and OFCOM

~ This arrived late last night. We are looking into it.

"Please consider the environment before printing this e-mail'"

| The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered

office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on

whose systems they were generated. If you have received this e-mail in error, please notify -

- the sender immediately and do not use, distribute, store or copy it in any way. Statements or

‘opinions in this e-mail or any attachment are those of the author and are not necessarily

agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or .
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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RESTRICTED - CONFIDENTIAL OFFICE .OF FAIR TRADIN S|

s
Allen & Overy LLP
Cc Ofcom
Cc| NewsCorp
Your ref 001 2561-0000367 . Direct line
Our ref . Fax .
Date 21 February 2011 Email u _ d
Dea-r

~ News / BSkyB

As you will know, the Secretary of State has written to us by Iett_e"r of 17 February
requesting further advice from us.on a set of undertakings in lieu (UILs) to enable him to
decide whether or not he should be minded to accept them and launch a public
consultation. The Secretary of State has asked us to provide this advice within a very
short timeframe (by this Thursday).

- We have seen a copy of the letter sent by James Murdoch to the Secretary of State in
which he agrees, on behalf of News Corporation, to agree to the recommendations set out
in our Report of 11 February 2011 and Ofcom's report. We also have a revised set of
draft UlLs which you submitted to the Secretary of State on 16 February. We have now A
considered the revised set of UILs to assess whether they will lead to solution which is
practically and flnancrally viable and whether there are any practical issues which could
undermine the operation of the UlLs and whether they would be effective over the medium
to long term (please see paragraph 1.3 of our report for our original set of mstructlons)

We note that Ofcom has advised that the UlLs would, subject to a number of issues
relating principally to the governance of Newco, be effective in meeting the media plurality

- concerns addressed in their report of 31 December 2010. As you know, it is not our role
to advise on effectiveness and we therefore restrict our questions and o_Ur further advice

~
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to the Secretary of State to issues of practical and financial viability as noted in paragraph
1.3 of our report.

In that light, we have the following questions in relation to the revised draft UiLs. Given
the short timeframe in which we need to respond to the Secretary of State, | would be
grateful if you could respond to our requests by 6 pm tomorrow (22 February 2011).

| would also note that we have limited our comments to those provisions which are most
relevant to our assessment 6f the UlLs at this stage. If there is a further round of
negotiation or if a public consultation is launched, you will note that there are several risks
identified in our report (even as they relate to the short to medium term) which may still
need to be addressed through the specific details of the carriage agreement, brand
licensing agreement or other aspects of the operational agreements.

Yours sincerely,
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PROPOSED ACQUISITION BY NEWS CORP OF BSKYB
QUESTIONS RE REVISED UNDERTAKINGS IN LIEU PROPOSAL

21 FEBRUARY 2011
Introduction ' '

The OFT sets out below questions it has in relation to the revised
undertakings in lieu offered by News Corporation (News) on 16 February
2011 in relation to its proposed acquisition of the remaining shares in
BSkyB Group plc (Sky) (the UIL).

These questions are designed to assist the OFT in preparing its advice to -
the Secretary of State under section 93 Enterprise Act 2002 as to
whether the UIL would be practically and financially viable. -

The OFT requests a response to these questions by 6 pm on 22 February
12011, - ) |

Corporate governance

1. Please explain why the word 'substantially' has been added in
paragraph 3.1(i) of the revised UIL.

Transfer of assets

2. Please explain how in the revised UIL News proposes to incorporate
its willingness to provide a detailed schedule of assets to be
provided to Newco (as indicated in News' letter to the Secretéry of
State of 16 February 2011). '

Non-solicitation of staff

3. The OFT is concerned about the Iength of the non-solicitation
clause. Would News be prepared to extend the period in paragraph
4.2 of the revised UIL to 24 months? -

- Carriage agreement and brand licensing agreement

4. - -The current drafting of paragraphs 4.5 and 4.7 of the UIL might

suggest that the Secretary of State's review of the carriage
agreement and brand licensing agreement should be limited only to
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satisfaction of the criteria enumerated in paragraphs 4.5 and 4.7.
Please confirm that News would be willing to amend the opening
sentences of paragraph 4.5 and 4.7 of the revised UIL from 'News
shall be deemed to have complied with the obligation in section
[4.4/4.6] above so long as Sky has entered into a [Carriage
Agreement/Brand Licensing'Agreer'nent] with Newco which ..." to
'Any [Carriage Agreement/Brand Licensing Agreement] approved by
the Secretary of State for the purpose of the obligation in ’
paragraph [4.4/4.6] above] shall ...".

5. Please confirm that News would be prepared to amend paragraph
4.8 of the revised UIL to read ’ News shall also ensure that neither
the Carriage Agreement nor the Brand Licensing Agreement can be
terminated by Sky until any dispute between News and Sky as to
the validity of that proposed termination ...". '

Diépute resolution mechanism

6. The OFT notes that no details are provided of the basis of the
dispute resolution mechanism contemplated in paragraph 4.5(v} of
the revised UIL. The OFT queries whether it is appropriate to omit
such detail from the terms of the UIL given its potential importance.
Please provide details of how News would envisage the dispute
resolution mechanism functioning in relation to:
(a) the principles / terms of the resolution procedure;

(b) .. the body'/ individual responsible for resolution;

{c) - whether regard would be had to the purpose of the UIL and
" the Secretary of State's decision in resolving a dispute;

(d) how the costs of such a mechanism would be allocated; and

(e) what the appeal rights would be in relation to such a
~ mechanism.
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Operational agreements -

7. Do the categories of operational agreements listed at 5.1 of the
draft UIL include all those required from Sky by Newco to operate
its core business from the date of spin-off?

8. Please list in full the facilities and services covered by the
operational agreements in 5.1 of the UIL (as discussed at the third
bullet of paragraph 11.10 of the OFT report).

9. Please identify any of the 0peratidnal agreements (or components
of these agreements) where terms of provision by News/Sky is of
key importance to Newco's business (‘key agreements’), as
discussed at paragraph 10.9 of the OFT's report to the Secretary of
State. Please confirm whether News would be prepared to have
such agreements subject to oversight and approval by the
Secretary of State prior to acceptance of the undertakings in lieu
(as for the carriage agreement and brand licensing agreement) (as
indicated in News' letter to the Secretary of State of 16 February
2011). '

~10. Please confirm that the obligation on News/Sky to enter operational
agreements under 5.1 of the UIL will apply at the point of spin-off
(as discussed at the first bullet of paragraph 11.10 of the OFT
report). Please confirm what is meant by 'if required by Newco' in
paragraph 5.1 of the UIL (given that, immediately prior to the time
of the'spin-off, Newco will not be an independent entity and will
therefore not be able to determine whether such agreements are
‘required’).

11. Is News prepared to address in the UIL inclusion of Newco
‘termination rights in the operational agreements, and absence of
termination rights for News/Sky (subject to events outside
News'/Sky’s control) (as discussed at the fourth bullet of paragraph
11.10 of the OFT report)? Is the first part of this what is meant by
"(or such shorter time as required by Newco)' in paragraphs 5.1(i),
and (ii) of the uIL? If so, the OFT considers this should be spelt out

- with greater clarity. o
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12. Please confirm the intention of clause 5.2(a) of the UIL: would this
term be included in the contract from the outset? Which of the
contracts may it apply to?

Interim action

13. Please confirm whether News would be prepared to agree the
following changes to paragraph 8.1 of the UIL:

(a) 8.1(iii) to become 'the Sky News business is maintained and
preserved and is run in the ordinary course'; and "

(b) - 8.1(iv) to become 'the nature, description, range and
standard of news gathering ...".

Removal or variation

14. Please explain why News believes this provision is required given
that the Enterbrise Act 2002 already provides a scheme for
variation of UIL in'the event of a change of circumstances.

Definition of material transaction

15. Please explain how the definition of 'Material Transaction' has been

derived and why differential treatment has been given to
transactions with values of £12.5 million.

OFT
21 Febr_uary 2011
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From: Adam Smith <adamsmit<

Sent: 27 April 2012 09:33

To: OLDFIELD PAUL ,

Subject: Fwd: UIL: Ofcom and OFT responses

Attachments: - CO-#13505572-v6-Response_to_OFT_questions_of_21_February_2011.pdf;

ATT00001..htm; CO-#13506201-v1-Second_Revised_Draft_UIL.pdf; ATTO0002..htm;
CO-#13505573-v4-Response_to_Ofcom_questions_of_21_February_2011.pdf;
ATT00003..htm

Begin forwarded message:

From: "Michel, Frederic" 4
Date: 22 February 2011 23:25:46 GMT
To: "adamsmith | ‘
Subject: UIL: Ofcom and OFT responses

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opéning Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on’
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message-or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its'subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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EY. P33
& News Corporation

PROPOSED ACQUISITION BY NEWS CORP OF BSKYB

RESPONSE TO OFT QUESTIONS OF 21 FEBRUARY 2011 RE REVISED UIL PROPOSAL

News Corporation (News) sets out below its response to the questions contained in the OFT's letter of 21
February 2011.

Unless expressly stated otherwise, defined terms in this letter have the same meaning as in News' response to
the OFT's questions of 1 February (the First OFT Response) and in its response to the OFT's questions of 7
February (the Second OFT Response).

Corporate governance

A Please explain why the word 'substantially’ has been added in paragraph 3.1(i) of the revised UIL. -

The inclusion of the word "substantially" reflects the addition at section 3.1(i) of the revised draft
UIL presented to the Secretary of State on 16 February 2011 (the First Revised Draft UIL) of a
reference to the specific voting agreement currently applying to Sky.

Clearly the voting agreemenf» applicable to Newco will not be exactly the same as the Sky voting
agreement as different parties are involved and reference to prior legislation needs to be updated. It
will, however, replicate the substance of that agreement.

Transfer of assets

2. Please explain how in the revised UIL News proposes t0 incorporate its willingness to provide a
_ detailed schedule of assets to be provided to Newco (as indicated in News' letter to the Secretary of
State of 16 February 2011).

News' proposal is that it provide the Secretary of State/the OFT with a schedule of assets while the
public consultation on the UIL is ongoing. News is prepared to commit in the UIL to provide such a
schedule to the Secretary of State prior to the Effective Date and this has been reflected in section
4.1 of the attached revised draft UIL (the Second Revised Draft UIL).

News does not believe that it is necessary or practical to incorporate such a detailed schedule of
~ assets in the UIL itself and, as previously mentioned, much of the content of such a document would
be confidential to Sky and could not be publicly disclosed for public consultation.

Non-solicitation of staff

3. The OFT is concerned about the length of the non-solicitation clause. Would News be prepared to
extend the period in paragraph 4.2 of the revised UIL to 24 months?

News believes that the 12 month period set out at section 4.2 of the First Revised Draft UIL will
provide more than adequate protection to Newco given that neither Sky nor News will be a direct
competitor of Newco and given that Sky will continue to have a vested interest in the continued -
provision of quality output from Sky News (as per News' response at 8.2 of the First OFT Response).

;

'0012561-0000367 CO:13505572.5 1
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News also notes that its suggestion of a one year period represents the established practice in this
respect, as set out in the CC's Merger Remedies Guidelines, which envisage such clauses to last for
only "a limited period (eg one year)".! '

" However News is prepared to extend the suggested period to 24 months in order to resolve this issue
as reflected in section 4.2 of the Second Revised Draft UIL.

Carriage agreement and brand licensing agreement

4. The current drafting of paragraphs 4.5 and 4.7 of the UIL might suggest that the Secretary of
State's review of the carriage agreement and brand licensing agreement should be limited only to
satisfaction of the criteria enumerated in paragraphs 4.5 and 4.7. Please confirm that News would
be willing to amend the opening sentences of paragraph 4.5 and 4.7 of the revised UIL from
‘News shall be deemed to have complied with the obligation in section [4.4/4.6] above so long as
Sky has entered into a [Carriage Agreement/Brand Licensing Agreement] with Newco which ...
to '"Any [Carriage Agreement/Brand Licensing Agreement] approved by the Secretary of State for
the purpose of the obligation in paragraph [4.4/4.6] above] shall

News is willing to amend the language at sections 4.4 and 4.6 of the draft UIL as suggested by the
OFT." :

.Please see sections 4.4 and 4.6 of the Second Revised Draft UIL (and the consequential minor
amendments to the language at the relevant sub-sections).

3. Please confirm that News would be prepared to amend paragraph 4.8 of the revised UIL to read
: ' News shall also ensure that neither the Carriage Agreement nor the Brand Licensing Agreement
can be terminated by Sky until any dtspute between News and Sky as to the validity of that
proposed termination .
News is willing to amend the language at section 4.8 of the draft UIL as suggested by the OFT.
Please see section 4.8 of the Second Revised Draft UIL.

Dispute resolution mechanism

6. = The OFT notes that no details are provided of the basis of the dispute resolution mechanism
contemplated in paragraph 4.5(v) of the revised UIL. The OFT queries whether it is appropriate to
omit such detail from the terms of the UIL given its potential importance. Please provide details of
how News would envisage the dispute resolution mechanism functioning in relation to:

. (a).  the principles / terms of the resolution procedure;

) the body / individual responsible for resolution;

(©) whether regard would be had to the purpose of the UIL and the Secretaly of State’s
decision in resolving a dispute;

- (d) how the costs of such a mechanism would be allocated; and
(e) what the appeal rights would be in relation to such a mechanism. ~

News does not consider that it should be necessary to set out the precise terms of the dispute
resolution mechanism in the UIL itself given that the precise terms of the Carriage Agreement

CC8 — Merger Remedies: Competition Commission Guidelines, November 2008 at paragraph 3.18.

0012561-0000367 CO:13505572.5 .2
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(including the relevant dispute resolution mechanism) will in any event be subject to approval by the
Secretary of State under section 4.4 of the Second Revised Draft UIL.

News would envisage that the Carriage Agreement will provide for mediation in the-event of a
relevant dispute, followed, if the dispute remains unresolved at the end of that med1at10n process, by
arbitration proceedings under the London Court of International Arbltratlon

On this basis, following the sub-questions above:

(@) - News would propose that the ordinary principles of arbitration - a well-established process
of dispute resolution in commercial agreements - would apply. :

(b) London Court of International Arbitration.

(c) News did not intend to include a specific reference to the purpose of the undertakings as any -
dispute referred to the Court of Arbitration would relate to a potent1a1 breach of the Carriage
Agreement rather than News' compliance with the undertakings.

(d) As set out in the UIL (now at section 4.8 of the Second Revised Draft UIL), News comumits
to bear all reasonable costs (including Newco's reasonable costs) of any dispute resolution

process resulting from a proposed termination by Sky and this would be reflected in the
relevant termination clause.

(e As would ordinarily be the case in an arbitration proceeding, News would also propose that
the decision of the arbitrator should be determinative of the dlspute between the parties (i.e.
there should be no appeal).

Ogerational agreements

7. Do the categories of operational agreements listed at 5.1 of the draft UIL include all those
required from Sky by Newco to operate its core business from the date of spin-off?

Yes, the agreements listed at section 5.1 of the draft UIL, together with the Carriage Agreement and
the Brand Licence Agreement and the transfer of assets and personnel to Newco mean that Newico
will be in a position to operate its core business from the date of the spin-off.

For clarity, News has also deleted the wording "including" from section 5.1 of the Second Revised
Draft UIL. ' '

Please note that we have changed the wording of section 5.1(iv) to clarify that broadcast and
technical services can be provided under one or more agreements. :

8. Please list in full the facilities and services covered by the operational agreements in 5.1 of the
UIL (as discussed at the third bullet of paragraph 11.10 of the OFT report).

It is unclear to News what additional detail is required, particularly in light of the confirmation
provided in response to question 7 above.

9. Please identify any of the operational agreements (or components of these agreements) where
terms of provision by News/Sky is of key importance to Newco’s business (‘key agreements’), as
discussed at paragraph 10.9 of the OFT’s report to the Secretary of State. Please confirm whether
News would be prepared to have such agreements subject to oversight and approval by the
Secretary of State prior to acceptance of the undertakings in lieu (as for the carriage agreement

0012561-0000367 CO:13505572.5 3
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and brand licensing agreement) (as indicated in News' letter to the Secretary of State of 16
February 2011). .

All of the operational agreements relate to assets or services which Newco could, if it wished, source
on the open market.

However Newco is likely to wish to continue to use its existing premises, at least in the medium
term, and therefore on this basis the lease referred to at paragraph 5.1 (ii) of the Second Revised
Draft UIL could be viewed as a key agreement. News has therefore added, at paragraph 5.1 (ii) of
the Second Revised Draft UIL that the Secretary of State should have a power of approval over that
agreement.

All of the other services which News proposes to offer are readily available on the open market and
could easily be sourced by Newco from third parties in the short to medium term. See also the

‘response to question 11 below as' regards Newco's ability to terminate agreements with Sky if it
wished to switch to a third party provider.

10. Please confirm that the obligation on News/Sky to enter operational agreements under 5.1 of the
: UIL will apply at the point of spin-off (as discussed at the first bullet of paragraph 11.10 of the
OFT report). Please confirm what is meant by 'if required by Newco' in paragraph 5.1 of the UIL
(given that, immediately prior.to the time of the spin-off, Newco will not be an independent entity
and will therefore not be able to determine whether such agreements are 'required’).

It is News' intention that the agreements will be in place at spin-off. Section 5.1 of the Second
Revised Draft UIL has been amended to reflect this. - '

For ciarity (and further to the OFT's additional question 11 below) News has amended section 5.1 of
the Second Revised Draft UIL to delete the wording referred to by the OFT in its second sentence.

11. Is News prepared to address in the UIL inclusion of Newco termination rights in the operational
- agreements, and absence of termination rights for News/Sky (subject to events outside
News’/Sky’s control) (as discussed at the fourth bullet of paragraph 11.10 of the OFT report)? Is
the first part of this what is meant by '(or such shorter time as required by Newco)' in paragraphs

5.1(i), and (ii) of the UIL? If so, the OFT considers this should be spelt out with greater clarity.

As indicated in response to question 10, for clarity, -News'has amended section 5.1 of the Second.
Revised Draft UIL to delete the wording referred to by the OFT.

e News is prepared to offer Newco agreements for the stated time period and to allow Newco to
terminate the relevant agreements early, reasonable notice periods (which will differ by
agreement) and break fees to cover Sky's unavoidable costs of early exit where appropriate.

12. Please confirm the intention of clause 5.2(a) of the UIL: would this term be included in the
contract from the outset? Which of the contracts may it apply to?

As explained by News at 5.3 of the Second Revised Draft UIL (5.2 of the First Revised Draft UIL),
in order to provide greater certainty for Newco, it is intended that costs under each of the agreements
listed at 5.1(iii) to 5.1(v) will be calculated in the first year as the cost to Sky of providing those
services and thereafter will increase by CPI.

Due to a typographical error, it was inadvertently suggested in the First Revised Draft UIL that the
agreement listed at 5.1(ii) also be priced by reference to cost. This has now been corrected as this is

not News' intention (as it does not consider that such an approach makes sense in reference to this
agreement because there is no relevant internal cost). This will be priced on market terms as is
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consistent with the business plan. News notes, in any event, that given News' response to question 9,
the lease agreement will in any event be subject to the approval of the Secretary of State.

Section 5.2(a) is a nuance to the automatically increasing cost structure (linked to CPI) so that
certain costs will reflect Newco's actual demand for the service where demand can vary rather than
being a single fixed overall price. In relation to broadcast operations and creative services for
example, Newco may choose to source some or all of its needs elsewhere and it is sensible for costs
to reflect demand. The same applies for aspects of the other agreements where demand is variable
for example where Newco may instead choose to hire its own staff or alternatively to increase the
amount of support it requires from News (such as IT support).

Interim action

13. Please confirm whether News would be prépared to agree the following changes to paragraph 8.1 -
: of the UIL: ' '

(a) 8.1(iii) to become 'the Sky News business is maintained and preserved and is run in the.
ordinary course’; and ' '

(b) 8.1(iv) to become 'the nature, description, range and standard of news gathering ..."

News is prepared to agree these changes. -Please see section 8.1 of the Second Revised Draft UIL.

Removal or variation

14. Please explain why News believes this provision is required given that the Enterprise Act 2002
already provides a scheme for variation of UIL in the event of a change of circumstances.

News believes that the inclusion of this pr0v1510n pr0v1des greater clarlty and is unclear why the
OFT would object to the inclusion of such a provision.

Definition of material transact.ion ’

15. Please explain how the definition of 'Material T ransaction’ has been derived and why dtjferentzal
treatment has been gtven to transactions with values of £12.5 mtllwn

The definition of material transaction is based on that currently adopted by Sky which has a similar-
two-tier structure but with higher monetary limits applying.

- In Sky's existing corporate governance strucfure, related party transactions involving the payment or
‘receipt of £10 million or more require audit committee approval and related party transactions
involving the payment or receipt of £25 million or more require additional board approvals.

News accepts however that the definition which has been provided of Material Transactions is
confusing (and redundant given the wording of section 3.1(iv) of the First (and Second) Revised
Draft UIL) and it has provided a revised definition in the Second Revised Draft UIL.

Other
As mentioned in response to question 2.7 of the Second OFT Response News intends to include

Sky's independent directors when considering candidates for the board of Newco. We have therefore

clarified the definition of Independent Directors to ensure that Sky's independent directors are not
excluded.

0012561-0000367 CO:13505572.5 5
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Allen & Overy LLP on behalf of News Corporation

22 February 2011
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B News Corporation

PROPOSED ACQUISITION BY NEWS CORP OF BSKYB

RESPONSE TO OFCOM QUESTIONS OF 21 FEBRUARY 2011 RE REVISED UIL PROPOSAL

News Corporation (News) sets out below its response to the questlons contained in Ofcom's letter of 21
February 2011.

Unless expressly stated otherwise, defined terms in this letter have the same m‘eaning as in News' fesponse to
the OFT's questions of 1 February (the First OFT Response) and in its response to the OFT's questlons of7
February (the Second OFT Response).

1 As explained in our letter to the Secretary of State of 11 February, we believe that a
transparent mechanism should be in place to ensure editorial integrity and independence of
Sky News is at the heart of the Newco Board’s work. Our proposal was for the establishment
of an editorial committee of the Board to fulfil this function, but we noted that this same
function could be achieved in a number of ways. The revised UILs (under clause 3.l.viii)
provide instead for the establishment of a corporate governance and nominations committee.
Can you elaborate on how this committee would fulfil the same function as the editorial
committee we outlined? In particular, can you provide specific details on the following points:

1.1 We envisaged that the terms of reference of the proposed editorial committee would

include
a.  hiring, firing or replacement of the Sky News Editor (inclliding any material
changes in terms and conditions which could give rise to constructive:
dismissal); and :
b. any changes to the authority, reporting relationship'and consultation rights of

the Sky News Editor.

We note you propose that the appointment or removal of the head of Sky News must be
approved by the Board of Newco. However, the revised UILs do not specify any
particular arrangements in relation to changes in his/her role. Can you confirm
whether you propose that changes in the his/her role would be approved by the Board
of Newco, the corporate governance and nominations commlttee or some other
governmg body.

News is willing to provide that any material changes in terms and conditions which could
give rise to constructive dismissal, and any material changes to the authority or reporting
relationship of the head of Sky News (i.e. the Sky News Editor) must be approved by the
board of Newrco. )

News does not understand the meaning and relevance of the reference to consultation rights.

Please see section 3.1(vi) of the attached revised draft UIL (the Second Revised Draft
UIL).

0012561-0000367 CO:13505573.4 1
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1.2 Our proposal for an editorial committee of the Newco Board envisaged this committee
would take responsibility for the hiring, firing and replacement of all key editorial
appointments (including any material changes in terms and conditions which could
give rise to constructive dismissal). The draft UILs define Key Sky News Editorial Staff
as the head of Sky News, the executive editor of Sky News and the head of
newsgathering of Sky News. Can you clarify which governing body would be
responsible for appointing these roles? '

News' intention is for the head of Sky News to have responsibility for the appointment of the
executive editor of Sky News and the head of newsgathering at Sky News, as is currently the
case.

Please find attached News' response to the questions raised, together with a revised draft of

the UIL showing proposed changes marked against the version submitted on 16 February
2011.

Should you have any questions, we look forward to discussing these w1th you at your
+ earliest convenience.

Given that the appointment of the head of Sky News is to be approved by the board of
Newco, the majority of which will be independent and which will be chaired by an
independent Chairman, News considers that this is entirely. appropriate.

13 In our proposal for an editorial committee, we indicated our expectation that the Chair
of this committee would be an independent director with senior editorial experience
and expertise. How do the proposed UILs provide the same degree of protection for
plurality? :

In response to Ofcom's request, News has agreed to establish a Corporate Governance and
Nominations Committee which will oversee corporate governance provisions, principles of
editorial independence and integrity in news reporting and compliance with the Ofcom
Broadcasting Code. As set out in section 3.1(viii) of the UIL, the Corporate Governance and
‘Nominations Committee will have a majority of independent directors, will be chaired by an" .
independent director and will include at least one independent director with editorial and/or
joumnalistic expertise. The Corporate Governance and Nominations Committee which will
consist of a majority of independent directors -will have the power to deterrmne which of
those independent d1rectors is appointed chairman.

News has also comrmtted that the board of Newco w111 comprise a majority of 1ndependent _
directors and that one of those independent directors shall be chairman of the board of
Newco (see further News' response to question 2 below).

Ofcom acknowledged at péragraph 22 of its Report to the Secretary of State of 11 February
that there were a number of ways in which editorial issues could put at the heart of the
board’s function and that plurality could be protected.

News considers that it has responded to all of Ofcom's key concerns and believes that these
commitments provide far more than adequate protection for plurality. News also believes
that the most appropriate body to determine which of the independent directors would be
most " suitable to chair the Corporate Governance and Nominations Committee is that
committee itself.

2. Can you explain how clausé 3.2 of the draft UILs, which contains News Corporation’s
commitment to vote against any proposed change to Newco’s articles of association which
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would remove the corporate governance provisions provided for in sections 3.1 (ii) to 3.1 (viii)
would provide security that the articles of association will not be amended, given that News
Corporation appears to propose that the commitment should fall away if either:

. a single shareholder group owns more than 50% of the voting shares in Newco; or
. News Corporation has the right to vote 25% or less of the shares in Newco.

With regard to the ceiling threshold, News believes that if a single shareholder group owns
more than 50% of the voting shares in Newco, it is appropriate for this voting commitment
to fall away to enable such shareholder to exercise their full control rights. Maintaining such
a restriction in circumstances where a single shareholder was to acquire more than 50% of
the voting shares in Newco would negatively impact the attractiveness of Newco to potential
future third party investors as a majority shareholder would only be able to change the
Articles of Association if they hold more than 75% of the voting shares. It is not clear why
this should be a concern from a plurality standpoint.

News notes that this was explained in its Second OFT Response (in response to question
2.4) and neither the OFT nor Ofcom has subsequently raised this as a concern.

News is subject to a commitment not to acquire additional shares in Newco (at 6.1 of the
UIL) and to be bound by a voting limitation of 37.19% (i.e. the level of its current voting
rights in Sky) (at 3.1 of the UIL). Any concern which might arise in relation to future
acquisition of control by a third party would be entirely unrelated to the transaction now in
contemplation. '

With regard to the floor threshold, if News' shareholding falls below 25% News could not,in
any event, ensure that the Articles of Association were not amended by other shareholders.
Furthermore, in this situation it is difficult to see why the proposed protections would be
required. Without prejudice to this view, News is prepared to lower this bottom threshold to

. 15% should the Secretary of State deem that to be necessary. Please see section 3.2 of the
Second Revised Draft UIL. :

3. Do you anticipate that the text of Newco’s articles of association and the terms of reference for
the corporate governance and nominations committee concerning editorial independence and
integrity would require prior approval by the Secretary of State?

: (

All relevant aspects of the corporate governance protections which are to be included in the articles

of association of Newco are already set out in the draft UIL. Key aspects of the terms of reference of

the corporate governance and nominations committee have also been clarified.

Furthermore the detail of the terms of reference of the corporate governance and nominations
committee will be determined by the board of Newco, which will comprise a majority of
independent directors. '

In light of this, News does not see any reason why the text of Newco's articles of association or the
terms of reference of the corporate governance and nominations committee should require prior

approval by the Secretary of State.

Finally News notes that a requirement for such a prior approval has not been previously suggested
by the OFT or Ofcom (or by the Secretary of State).

4. Within our letter to the Secretary of State, we outlined the importance of embedding

provisions relating to governance in Newco’s constitutional documents. Would News
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Corporation consider entrenching the provisions of Newco’s articles of association relating to
editorial independence and integrity to the effect that these provisions may only be amended or
repealed if conditions more restrictive than those applicable in the case of a special resolution
are met?

- News considers that the need for a special resolution to remove a requirement which is in the articles
of association of a company provides more than adequate protection against the removal of these
provisions (specifically, the requirement is for 75% of votes cast to be in favour of amendment in
order for the amendment to be carried).

News would refer Ofcom to its response to question 2 above in which News indicates its willingness

to undertake to continue to vote against any proposed change to Newco's articles of association while
" it has the right to vote more than 15% of the shares in Newco.

Allen & Overy LLP on behalf of News Corporation

22 February 2011
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From:
Sent:
To:
Subject:

Adam Smith 4
27 April 2012 09:54
OLDFIELD PAUL

_Fwd: Follow-up from this afternoon's call

Begin forwarded message:

From: "Michel, Frederic"

Date: 23 February 2011 21:59:18 GMT

To: "adamsmitt R

Subject: FW: Follow-up from this afternoon's call

From:| |
Date: 23 February 2011 09:19:41 PM GMT -

To:' newsint.co.uk"
Cc: "

ewsint.co.uk>

Subjéct: Follow-up from this afternoon's call

Dear q

Thank you for your time today and hopefully we are progressing towards
agreement.

As we discussed earlier today, there are still some differences between us, I
understand that the OFT is coming back to you on the issues discussed on our
later call. This email follows on from our earlier discussion in respect of the
establishment of an editorial committee of the Newco Board.

We proposed that in order to meet our concerns on plurality there should be a
transparent mechanism in place to ensure that the editorial integrity and .
independence of Sky News is at the heart of Newco’s Board’s interests. We
proposed that an editorial committee of the Board should be established with a
majority of independent non executive directors, one of whom is the
Chairman of the Board Editorial Committee. We expected the Chairman to
have senior editorial experience and expertise. We also indicated what we

1
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would expect to be included in the terms of reference for the Board Editorial
Committee. '

Your counter proposal was for a Governance and Nominations Committee to
be established that would:

(a) comprise a majority of members who are Independent Dirc_ectors (including an Independent
Director with editorial and/or journalistic experience);

(b) be chaired by an Independent Director;

(c) be entrusted with oversight of Newco’s compliance with both the corporate governance
provisions and the provisions relating to the principle of editorial independence and integrity
in news reporting and compliance with the Ofcom Broadcasting Code

You previously indicated that the Governance and Nominations Committee
would operate under substantially similar terms to those of Sky’s current
Corporate Governance and Nominations Committee, but we note in your
latest UILs you propose that the Newco Board should determine these.

As outlined earlier today, as your proposal is for a general purpose
governance committee, and not an editorial committee, we do require further-
reassurance from you before we can be confident that it would achieve the
effect of the editorial committee which we had proposed. By way of example
of our concerns, there is a real possibility that the editorial responsibilities of
the committee would be diluted by its other functions to such an extent that it
~ would not be effective. As a further example, we understand that a general
purpose governance committee would not normally be expected to meet as
frequently as the type of editorial committee we had envisaged. For this
reason, we outline below what types of measures would give us confidence
that your proposed Governance and Nominations Committee would achieve
substantially what we envisaged being addressed by an editorial committee.

We would expect the Ulls to state that the Secretary of State should approve
the terms of reference for the committee. We would also expect Clause
3.1(viii) of the UILs to indicate the key principles of the terms of reference.
We would expect the terms of reference to include, for example:

the editorial function reflected in the name of the committee
at least one member with senior editorial/journalistic experience
a majority of independent non-executive directors

a clear reference to the principles of editorial independence and integrity (which are also
contained in the company’s constitutional documents)

2
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a chairman who is the independent director with editorial/journalistic experience
a clear responsibility to report regularly to the Board on editorial matters

an explicit process for the Head of Sky News to report on editorial independence and
integrity, as a route to reporting to the Board

“arole in advising the Board on all editorial issues, including advice on decisions relating to
the hiring, firing, authority and reporting relationship of the Head of Sky News

frequency of meetings (e.g. at least once per quarter)

appropriate resource and powers to investigate all matters relevant to editorial independence
and integrity within its remit

a statement in Newco’s annual report on its activities

We note that you have already confirmed some of these would be provided by
the Governance and Nominations Committee and that others are included in

~ the current terms of reference for Sky’s Governance and Nominations
Committee. We would like to see all of the above reflected in the terms of
reference for Newco’s Governance and Nomination’s Committee. Could you
please consider whether you are prepared to agree and include in the next
consolidated amended UILs? Where this is not possible; could you please -
provide an explanation of the substantive concern that prevents you from
doing so? . ' :

I’d be very happy to talk to you about this further tomorrow morning.

-Best wishes

For more information visit www.ofcom.org.uk
This email (and any attachments) is confidential and intended for the use of the addressée only.
if you have received this email in error please no’ﬁfy the originator of the'message and delete it from your system.

This email has been sbanned for viruses. However, you open any attachments at your own risk.

3
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From: Adam Smith {

Sent: 27 April 2012 09:54 ‘
-To: - , OLDFIELD PAUL

Subject: Fwd: OFT

Begin forwarded message:

From: "Michel, Frederic" 4
Date: 23 February 2011 23:16:30 GMT
To: "adamsmit
Subject: OET

FYI - per below, it looks like we have agreement with OFT on all of OFT's material issues. We will
provide a revised UIL tomorrow am reflecting these issues to OFT. :

‘This does not include Ofcom's corp gov issues...

From‘ Doft.gsi.gov.uk]
Sent: Wednesday, February 23, 2011 10:50 PM

To: %

e

Subject: RESTRICTED: Newscorp/BSkyB

Dear

| refer to our call earlier this evening in which we promised to respond to you on
certain points in relation to the Second Revised Draft UIL (attached to your email of
22 February 2011) to which paragraph references in this email relate. We have
considered the discussion and the points made on the call carefully and set out
below our further requests in relation to the Second Revised Draft UIL.

Paragraph 3 of the UIL - corporate governance provisi_ohs - amendments to the
Articles of Association :

We note your comments in relation to the corporate governance provisions at
paragraph 3.2 and-3.1 (jii) and (viii) of the UIL. In particular, your view that these .
provisions provide a potential purchaser who acquires a shareholding above 50%

but below 75% in Newco with an opportunity to remove the restrictions in the Articles
of Association.

For the reasons below, we kindly request that News agree to the following
amendments to the UIL:

(1) removal of the refer'enc’é to a 15 per cent 'floor' in paragraph 3.2; and
. | )
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(2) amend the 50 per cent 'ceiling’ (paragraphs 3.1(iii) and (viii) and 3.2) to refer only
to a situation in which News has over 50 per cent of the voting rights.

Overall, we consider that these amendments would address our concerns over their
impact on the practical effectiveness of the UIL in terms of their operation. To assist
~ you in considering these requests, we set out our reasons in more detail betow.

Amendments to the 50 per cent ceiling

We consider that inclusion of this provision could, in practice, serve to undermine the
operation and practical viability of the UIL in achieving their objectives. First,
although we note your view that Newco's financial viability may be enhanced with
the inclusion of such a provision in the UIL, as discussed on the call, we consider
that the provisions in the proposed brand licensing agreement relating to a change
of control reduce the likelihood of a third party acquiring control of Newco (absent
renegotiation of those terms with News/Sky). In such circumstances, we see limited
benefit in terms of the financial viability of Newco from the inclusion of such a '
provision in the UIL. Rather, we consider that our paramount consideration should
be ensuring the practical viability of the UIL in achieving their objectives —one of
which is to ensure that the circumstances in which the corporate governance of
Newco can be changed are, of necessity, limited in scope.:

We take a cautious approach in relation to design of the UIL and it is important to
-ensure that they are effective in meeting the concerns they have been designed to
address. In the light of this, whilst we have considered the reasons you have given
for the inclusion of this provision, we remain concerned to ensure the continued
effectiveness of the provisions protecting the independence of Newco (from an
editorial and governance perspective) as enshrined in the Articles of Association in
the event of an acquisition by a third party of 50 per cent or more of the voting rights
- the extent to which such protections would continue to be necessary would
ultimately depend upon the factual circumstances surrounding such an acquisition,
including the identity of the acquirer. As such, at this stage, our preference would be
- to an amendment which provided that the corporate restrictions apply (and the

- voting restriction in paragraph 3.2 applies) unless News owns more than 50 per cent
of Newco's voting rights (which would be following approval from the Secretary of
State pursuant to paragraph 6.1).

Removal of the 15 per cent floor

We are concerned, taking into account the need to reduce the risks to the practical
viability of the UIL in achieving their objectives, to avoid a scenario in which - as a .
result of a temporary reduction in News' shareholding - the Articles of Association
are during that time amended, with News not having to vote against such an
amendment as a result of the level of its shareholding, whilst at the same time there
is some ambiguity about whether (when News reacquires the shares it had
temporarily disposed of) there is then a change in the level of News' control over Sky
News such that a relevant merger situation or special merger situation had been
created. We consider that such an amendment is necessary to reduce the risk of a
creation of a potential gap in the ongoing effectiveness and operation of the UIL, we
- therefore request that the ‘floor' level should be set at zero.

Paragraph 5 of the UIL - operational agreements - upfront appi'oval
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We would like to thank you for your time in providing us with a further explanation of
the operational agreements set out in paragraph 5 of the UIL. As agreed, we have -
considered this issue further and agree that the advertising sales agreement in
paragraph 5.1 of the UIL need not be approved by the Secretary of State on an
upfront basis, given the existence of third party providers and the likely ease with
which Newco could source services from such a provider. We would insist upon,
however, as you agreed on the call, to the satellite capacity, playout and uplink and
DTT transmission arrangements being reviewed upfront.

Paragraph 10 of the UIL - removal or variation
We note your points in relation to inclusion of a removal of variation clause.

We would not normally expect UIL to include provisions which merely repeat rights
that already exist under statute. Ve consider that such provisions are unnecessary
and may lead to confusion as between the UIL obligation and the statutory
provisions. In addition, to the extent that we were to agree to the inclusion of such
provisions in a UIL, they should follow the letter and spirit of the legislation. In this
regard, we note that notwithstanding the wording of paragraph 3(9) of Schedule 2 to
the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003, it is plain
from section 92 of the Act that the expectation is that UIL will be considered for
variation or release when there has been a change of circumstances. It is quite
plain that if there has not been a change of circumstances, that begs the question
why variation or release should be considered. In summary, we consider that
paragraph 10 of the UIL is may create the misleading impression that the Secretary
of State should consider a variation or release request when there has not been any
change of circumstance, which clearly does not follow the intended operation of the
statute or practice, and we therefore request its removal (or that it is amended
accordingly).

| would be grateful if you could send through tomorrow morning as early as possible
a revised draft of the UIL, reflecting your position on the above points and having
regard to the issues you agreed to take away in relation to paragraph 5.1(iv)
(providing for upfront review of the satellite capacity, playout and uplink and DTT
transmission arrangements) and (v) (clarifying what is meant by broadcast
operations and creative services).

Kind regards

\r ‘

| \Offce of Fair Tradrng | Fleetbank House | 2-6 Salrsbury '
Square| London | EC4Y 8JX | .
Direct dial | Fax| ‘
Switchboard +44 (0)20 7211 8000

All communications sent to or from the OFT are subject to recording and/or monitoring in accordance with relevant legislation.
This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom
they are addressed. If you are not an intended recipient, please notify administrator@oft.gsi.gov.uk immediately.

-
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EX P L3

From: Adam Smith\

Sent: 27 April 2012 09:54

To: OLDFIELD PAUL

Subject: Fwd: BSkyB - David Elstein memo ~ ‘

Attachments: : The Ofcom report on the NewsCorpKGrevised.docx; ATTO0001..htm

Begin forwarded message:

From: "Michel, Frederic"
Date: 5 March 2011 18:55:01 GMT
. To: Adam Smith 1
Subject: BSkyB - David Elstein memo

See the list of recipients...!!
The conclusion is interesting.

Fred

Frofn: <Elsteindavi
Date: 5 March 2011 14:06:16 GMT -
To:ﬁ
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Subject: BSkyB
Dear friends and colleagues,

Since giving various media interviews on Thursday, | have been repeatedly asked on
what basis | criticised the Ofcom report on the NewsCorp/BSkyB merger. For those
of you who do not regularly read opendemocracy.net or Ise.ac.uk.mediapolicyproject,

| attach the note | prepared for the LSE seminar on Wednesday. If you find any
errors or weakness in argument, please do not hesitate to alert me.-

Kind regards, ' ' e

David Elstein

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agehcy: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are. the
property of News International -Limited (which is the holding company for the News :
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify -
the sender immediately and do-not use, distribute, store or copy it in any way. Statements or
opinions -in this e-mail or any attachment are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
-them. No representation is made that this email or its attachments are without defect.-

MOD300007586



For Distribution to CPs
EX. Pl

The Ofcom report on the NewsCorp/BSkyB transaction

Oftom's report, on whether the News Corp offer to buy the 60.9% of BSkyB it
.does not already own should be referred to the Competition Commission, said
at the outset that the threshold was low: if the transaction involved a
reduction in media plurality that might be contrary to the public interest, the
Commission should be called in. '

The test was whether there would be a sufficient supply of people with control
of media enterprises. Unfortunately, the Enterprise Act 2002 which created
the special powers of intervention for the Secretary of State in media mergers

lII

defined neither “sufficient” nor “control”; and even the definition of “media

enterprises” — as newspaper publishers or broadcasters — has its tricky points.

An immediate problenﬁ for Ofcom was deciding whether there was currently a-
“sufficient” supply of people with control of media enterprises. On the face of
it, Ofcom’s failure to intervene in the earlier merger of Northern and Shell and
Channel 5 strongly suggests that a reduction of one in “supply” is not in itself
grounds for intervention; and that if the reduction as a result of that deal was
not material, the status quo was presumably satisfactory. Why, then, would
News Corp increasing its ownership of BSkyB to 100% from the 39.1% which
alfeady allowed it operational control make enough difference to cross the
“low threshold” required for intervention?

The three criteria

(.
- Ofcom said (in paragraphs 1. 21 and 3.17 of its report) that its conclusions
would depend upon three criteria: reach; consumption of news; and the
importance attached by consumers to different sources of news.
Unfortu nately, Ofcom’s attempts to apply these criteria are seriously flawed,

thanks to a combination of errors of fact and of judgment.

From the outset, Ofcom said it wanted to assess cross-media provision of news
and current affairs: but in only one of the four media examined is the category
of current affairs actually measured — TV — and Ofcom chose to ignore that
metric. It so happens that |nclud|ng current affalrs viewing would have
reduced the reported consumption of Sky News output and enlarged that of
the BBC, but we are not given a reason for the omission.
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The only genre for which data from BARB (the industry research unit) was used
by Ofcom was that dealing with international and national news: viewership of
news bulletins, news programmes and 24-hour news channels.

Re_ach - .

The Ofcom exercise tried to align ”reach'f across various media, set out in
Figure 1 on page 8 of its report (also Figure 15 on page 33). However, it
managed to confuse itself thoroughly: first with TV.

The definition of reach of each channel’s or broadcaster's news output

depends upon three variables: the qualifying length of continuous viewing time -

~ (number of minutes), the period within which qualification counts (a week, a

“month, etc) and the number of different such viewings in the period (one, two,
three, etc). -

Ofcom chose to focus more on suppliers of news than on broadcasters. In
legal terms, as Ofcom recognizes in paragraph 2.20, suppliers may well fall
outside the 2002 Act, if they are not also broadcasters (ITN, for example, is not
a broadcaster) and therefore do not qualify as media enterprises. Ofcom
conceded that if Sky News were only a sUpplier (to Channel 5 and to
commercial radio through its contract with Independeht Radio News), and did
not operate a broédcast service, there would be no basis for a public interest
intervention, as only one of the merger parties would qualify as a “media
enterprise”. Nonetheless, given that there was a broadcast operation called
Sky News, Ofcom feltjustifiéd in including its third party supply as being under
its “control”. 1will return to this point later. -

Ofcom describes Sky News as one of “three main (sic) providers of TV news”: a
descriptidn somewhat undercut by the qualification that their respective |
shares of provision are 70% (BBC), 22% (ITN) and 8% (Sky N'ews). Indeed, if
broadcast channel had been the definition, Sky News would be found in a
‘remote seventh position. Yet the combination of “one of three main
providers” of TV news with News Corp’s leading position in newspaper
provision is Ofcom’s reason for referring the transaction to the CC.

The report’s analysis of TV news reach, using one viewing period of three
consecutive minutes in a week as the criterion, puts the BBC well ahead, at

2
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33.5 million adults. ITN’s reach (across ITV and Channel 4) is 21.9 million, and
that of Sky News (in its own right and as a supplier to Channel 5) is 11.7 million.

Actually, the reach of the Sky News channel by this measure is just 4.8 million
(less than 10% of adults). In Figure 8 on page 31, all the channels broadcasting
news are identified individually, showing Sky News reach trailing that of news
on BBC One, ITV1, BBC News Channel, Channel 5, Channel 4 and BBC Two. Sky
News reach is less than one-sixth of that for news on BBC One. Even news
content on BBC Two has a 30% larger reach than the Sky News channel.

The significanceé of BBC news being available from three BBC channels would
be more apparent if the third element of measurement — “at least one”
qualifying viewing session — were increased to two, three, or four, with
multiple viewing optio_ris aliowing “BBC TV” to draw much further clear.

Likewise, ihcr_easing the threshold from three consecutive minutes to five
“consecutive minutes would reduce Channel 5’s reach by 60% (and with it the
reach of “Sky News” as a supplier), as compared with a reduction of around
10% for other channels. Ofcom chose not to cite these — or any other —
alternative ways of measuring reach. '

_Yet five minutes of consecutive listening is precisely the measure used by
Ofcom to define radio reach. RAJAR, the radio equivalent of BARB, has no sub-
genre entitled news, let alone news and current affairs, so Ofcom simply
regarded any one instance of five consecutive minutes of listening to radio in a
week to be equivalent to reach for radio news: a substitution for which it is
impossible to find a justification.

News Corp says that Ofcom compounds this error with two further mistaken
assumptions: that commercial radio transmits three minutes of news every
hour, and that Sky News supplies itall. News Corp’s response to the Ofcom
report pointed out that, in peak time (when most listening takes place), most
major commercial radio groups supplement Sky News content (which only |
covers national and international news) with other news content (primarily
local news); and news bulletins typically run two minutes, not three.

It is puzzling how Ofcom (which licenses and regulates all broadcast |
commercial radio in the UK) would not know this if News Corp is right. What s

3
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even harder to understand is how it can convert reach for any commercial
radio listening into reach for news listening (which constitutes 3.3% of output),
let alone listening to Sky News, if Sky News does not supply all of co_mm'ercial
radio’s news content. ‘ |

Eventually, in paragraph 4.36, Ofcom acknowledges that the figure for Sky
News radio reach is “potential” reach; moreover, “it is likely that estimating'
reach on the basis of all radio Iiéteriing overstates the level of reach achieved in
respect of national news listening”. It probably overstates it by a factor of at
least 2, and maybe much more. ' |

To add to the confusion, Ofcom placeé newspaper reach in the same graphic
(Figure 1 on page 8, reproduced as Figure 15 on page 37). The numbers it
shows, supplied by Kantar, base the definition of reach on readership, as |
researched by the National Readership Survey. However; the publishéd NRS
figures are for individual newspapers, not for newspaper groups, and Ofcom
does not reveal how the group figures were derived.

For instance, the Daily Mail has an average readership of 4.7 million according -

to NRS, while the Mail on Sunday has a readership of 4.9 million. According to

Ofcom, the Mail’s group readership is 7.3 million, implying that at least half of

- the Sunday readers do not read the weekday edition, and vice versa. Likewise,
the Daily Telegraph has a readership of 1.‘7_ million, and the Sunday Telegraph

1.5 million, but group r_eadership, according to Ofcom, is 2.4 million: again

implying that about half of the weekday readers do not read the Sunday

~ edition, and vice versa. ‘ o

News Corp’s News International is more'com_plicated, as it owns four
newspapers. The Sun 'én_d the News of the World have reade_rships' of 7.7
million and 7.6 million respectively, with The Sunday Times on 3 million and
The Times on 1.6 million. But Ofcom reports group readership at 14.5 million,
or-29.4% of all adults, which can only be true if at least half of The Sun’s
readers do not read the News of the World, and vice versa. Given that half of
all adults — according to NRS — do not read a newspaper at all, the Ofc_om
calculation irhplies that 60% of all people who read a newspaper read a News
Corp title.
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The 1 million readership attributed to the Lebedev Foundation is even more
puzzling, as The Independent has a readership of 550,000, and the

- Independent on Sunday a readership of 590,000: it would appear that almost
nobody reads both papers.

Ofcom excluded the Evening Standard from its Lebedev numbers, so that
cannot be the answer. In the absence of any other explanation, it is hard to
understand these and many other Kantar figures, unless — perhaps — the
published NRS reach statistics have been inflated by extending the period (24
hours after publication, according to NRS) qualifying as “readership”.

The likelihood, of course, is that such an extension would only apply to non- |
news elements in the newspapers: for as Ofcom notes in paragraph 3.5, -
“newspapers are not solely devoted to the reporting of news”. What else is
there? According to Ofcom, there is “content based on in- depth discussions
and op|n|onated commentary”.

In reality, there is much more: the puzzles, fashion, cookery, travel, investment
advice, TV listings, reviews, agony aunts, features, gardening, property pages,
readers’ letters, and so on that constitute the bundled product we call
“newspapers”. | '

Last week, The Sunday Times (according to NRS, the newspaper on which -
readers spent by far the most time) contained the eduivalent of 504 A4-size
pages. 30 were devoted to national and international news. A further 52
pages came in the shape of sport and business sections, which NRS tells us are
~ read by less than 60% of “readers” of The Sunday Times. Even allowing these
sections full “news” value (and note that Ofcom excludes “sports news
programmes” from its definition of news for TV reach), and discounﬁting
advertising pages by 90%, actual news content accounted for less than 23% of
all pages. ’

In recent weeks, the “news” proportion of The Sunday Telegraph has been as
low as 15% and never above 30%. The same applies to the Saturday editions
of both the Daily Telegraph and The Times (which are read for longer than t'he
Monday to Friday editions): this week, “news” comprised 15% of content, or.
less than 90 pages out of nearly 600. Clearly, the reach of newspaper groups
reported in the Ofcom table — even if it were fully explained — cannot be
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reasonably presented as equivalent to the reach of their news pages. Research
from North America has shown that as many as a third of newspaper readers
never look at the news pages.

Ken Goldstein, president of Communications Management Inc of Winnipeg,
argues that the same criticism can be applied to the data for online reach and
consumption, taken from Nielsen by Ofcom. The prominence in the top 50
* websites of news providers does not equate to site visits being news
consumption.  The Daily Mail and the BBC, which are easily the leading two
sites included in the sample, both offer a large proportion of feature material
(though the BBC is'in the process of reducing the entertainment elementin its
website). As it happens, the role of the internet in the Ofcom analysis is too
small to make it worthwhile to attempt a systemic adjustment: but the point
made is almost certainly correct. |

The simple fact is that “newspaper” reach for certain, and online reach in all
probability, is not the. equivélent of “TV news” reach: presenting it as suchis

just as erroneous as the comparison between “Sky News radio” reach and ”TV
news” reach. It follows that the 51% reach for Sky News and News Corp
combined, calculated by Ofcom, is unlikely to be correct. Flgure lis notwhata
regulator which styles itself ”evidence—baséd” should be including in a report.

Consumption

; F'ortl'mately, actual news consumbtion is an easier currency to measure across -
media. BARB provides details of the minutes of TV news consumption per
head per day; itis po$sible roughly to estimate the proportion of daily radio
listening measured by RAJAR that is attributable to néWs; NRS measures both
readership and minutes spent on newspapers; and Nielsen has estimates of
online consumption. |

However, Ofcom’s attempt (Figure 26 of page 59) to assemble the four
elements in a single dia‘grar_n — the most crucial in the whole report —falls into
a number of traps. ‘Ofcom does not provide the raw figures it used: but the
percentages it has calculated give us a clue as to its methodology — which turns
out to be not even the biggest problem presented by Figure 26. |
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On TV news consumption, as with reach, Ofcom chooses to attribute the Sky
News production, News on Five, to Sky News, rather than to Channel 5, which
is responsible for it in legal, contractual and regulatory terms — something

’ Ofcom is fully aware of, as the licensor of Channel 5. If there were any
problem with Channel 5’s news output, Ofcom would be straight on to Channel
5, and would not even pick up the phone to Sky News. |

The legal issue is: who has control? Having commissioned News on Five
(originally from ITN) when'l launched the channel, | had no doubt that my -

" Head of News was always in editorial control, and accountable to me (through
-~ the Director of Programmes) as Chief Executive. In due course, the ITN
employee who was the editor of News on Five moved to Five as an émployee,
and his successor accounted to him on a daily basis. Inevitably, newsgathering
was undertaken by the supplier, but the news agenda, together‘with the
content and running order of the news bulletins, was a joint decision.

- It was absolutely not my experience that — in Ofcom’s words — “there was little
scope for editorial adjustment by the retailer”. The implication that, currently,
the Sky News editor responsible for delivering News on Five checks with News
Corp what to include in each bulletin, while the broadcaster stands helplessly
by, is wrong. Given Ofcom’s concession that the Competition Commission, in
assessing the concept of wholesale news supply, concll\Jded.that there was

~ “some degree of shared editorial influence”, it is hard to understand Ofcom’s
decision to attribute the output of Five News 100% to the Sky News column.

There is a further Iegalipuzzle. The 2002 Enterprise Act is clear as to what
constitutes a media ente‘rprisezleither-é broadcaster or a newspaper publisher.
The Ofcom report makes clear that if Sky News were not itself a media
enterprise — in other words, a broadcaster in its own right — then its wholesale
supply of news would not be relevant to the publicinterest inquiry. o

It follows that if Sky News were to hand back its Ofcom broadcast licence, and
operate in the UK solely as an online service, it could retain its non-UK
broadcast services, and its wholesale supply contracts, without there being any
basis fora public‘ interest intervention by the Secretary of State. Yet because
Sky News is a broadcast service, Ofcom feels able to attribute 100% of Channel
5’s news ou_tput. (along with commercial radio news, irrespective of the use of
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other sources and the active compilation of bulletlns by radio stations
themselves) to Sky News.

" Anillustration of the difficulty presented by the Ofcom approach is that if ITN —
which is a wholesale supplier that does not qualify as a broadcaster — were to
be taken over by the Daily Mail currently a 20% shareholder, and then won
back the supply contracts to Channel 5 and commercial radio currently held by

'Sky News, the merged enterprise would — accordlng to Ofcom’s methodology —
suddenly jump from a 9% control of consumed news to 22%. Yet such a
transaction would fall entirely outside the framework of the legislation,
suggesting'that either the Act is badly drafted, or that Ofcom’s methodology is
faulty, or that there would be nothing to worry about (or possibly all three).

If we move to the newspaper side of the consumption diagram, we find that
Ofcom has —as in the reach section — counted the full weight of minutes
reading newspapers as if these were spent consuming news, on the basis that
“one minute of TV national news consumption is equivalent to one minute of
reading a néwSpapér (note 124): an unsustalnable position, in the light of
actual newspaper content. ‘

Could Ofcom — without saying so — be working on the assumption that
newspapers are read with real 'concentrétion, whereas many people do other
things whilst watching TV? Unfortunately, Ofcom itself had disposed of this
argument in a massive research exercise last year, which included the finding
that 83% of all TV wewmg is “solus” (that is, not accompanied by any other
media activity), whereas only 71% of reading pr|nt is “solus”.

The questlon is: what level of discount should be applied to the newspaper
consumption figures to make them comparable to the TV news consumption
minutes? It seems that a figure of 50% would be conservative: a minimum
reflection of the very different experiences being measured as between
“viewing TV news” and “reading newspapers”, and a discount level used by the
German regulator, KEK in a similar situation recently.

l”

It should be noted that Ofcom’s focus on “nationa newsp‘apers (which
happens to catch all News Corp titles) excludes great swathes of newspaper
pu blication covering national and international news, but not nationally

distributed. That the Yorkshire Post, The Scotsman and the Evening Standard
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also cover issues at a more local level does not invalidate their national and
international content. Metro’s readership is not far below that of the Daily
Mirror/Record, and the Evening' Standard’s is not far short of that for The
Times. 3.5 million people read a regional evening paper every weekday; 7.5
million a regional morning paper; 10 million a paid-for local weekly; 17 million
~ afree local weekly: their combined readership is as large as that for the so-
called national titles, but is excluded from Ofcom’s analysis.

Audience reliance on news sources

“The significance of these omissions is underlined when we move on to the
third element in the Ofcom guidance: audience reliance on different news
media. Here the report provides startling — and seemingly decisive — evidence.

In 2009, as in previous years, Ofcom asked a very large sample of regular news
consumers which source they relied upon most. 73% plumped for TV; 8% for
newspapers (including, to some extent, the categories of newspaper just
described that Ofcom excluded); 7% for radio; and 7% for online. These
proportions have changed little over the years. Likewise (see paragraph 4.32),

.29% reported that their only source of news was TV, compared with 6% for
newspapers, 3% for radio and 5% online. Some of this differential may be on
account of perceptions of bias: 56% think newspapers are biased, but only 22%
say that of TV. ‘

Ofcom also'cites-another piece 6f recent research, on cross-media behaviour,
which asked similar questi'o.ns, butina different‘ord_er and with different
emphases. The results were 63:14:10:10 — slightly less stark than the 73:8:7:7,
_but surely of high significance. These findings strongly suggest up-weighting
the reported minutes watching TV news, or re-allocating all consumption
according to these “reliance” ratios (it would then no longer be necessary to
discount minutes reading non-news in newspapers, as the actual-level of news
in newspapers would have been factored in). ‘

Mr Goldstein of CMI takes the view that, if Ofcom is conducting an inquiry
based on the potential’detrimental effects of a merger’s undue influenceon -
consumers of news, and the views of those consumers in terms of reliance on
sources are established and robust, it must make sense to take those views
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fully into account — rather than discard them whilst claiming to act on behalf of
these very consumers. He has compiled the following table:

; .‘ Audience

Media “weights” -
based on Figure 6 on

Media “weights”
based on footnote 54
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shares page 29 of Ofcom on page 28 of Ofcom
within the | report: . | report: A
medium Audience | - Audience
basedon | % saying shares | % saying shares
Figure 26, | medium | weighted | medium | weighted
Media page 59 is “main by is “main by
of Ofcom | source of | “source of | source of | “source of
report news” news” % news” news” %
NEWSPAPERS IR R BT R T R
News Corp. 34.2% 2.74% 4.79%
DMGT 22.8% 1.82% 3.19%
Trinity Mirror - 11.9% © 0.95% 1.67%
Telegraph 10.4% 0.83% 1.46%
Northern and Shell . 10.2% 0.82% 1.43%
Guardian 6.5% 0.52% 0.91%
Lebedev 2.5% 0.20% 0.35%
Pearson 1.5% 0.12% 0.21%
RADIO e 1% e o e L
BBC 73.2% ' 5.12% 7.32%
Sky {as news supplier) 26.8% 1.88% 2.68%
JONLINE - ot s T e e
BBC 37.5% 2.62% 3.75%
News Corp. 12.5% 0.88% 1.25%
DMGT 25.0% 1.75% 2.50%
Trinity Mirror 0.0% 0.00% . . 0.00%
Northern & Shell 0.0% 0.00% 0.00%
Telegraph 12.5% 0.88% - 1.25%
Guardian 12.5% 0.88% 1.25%
Lebedev 0.0% 0.00% 0.00%
Pearson 0.0% ] 0.00% 0.00%
Sky 0.0% 0.00% . 0.00%
CTELEVISION R N R e T
BBC 73.5% ' 53.66% 46.30%
ITN 17.4% ' 12.70% 10.96%
Sky 9.1% 6.64% 5.73%
(of which Five 22.6%) (2.1%) (1.50%) (1.29%)
ALLOTHER g e B T e T g DO R R T A
TOTALS 100% 100.00% 100% 100.00%
BBC 61.40% 57.37%
ITN . 12.70% 10.96%
News Corp 3.62% 6.04%
Sky 8.52% 8.41%
Sky + News Corp. 12.14% 14.45%
5ky/NC minus wholesale 8.76% 10.48%
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As a cross-check, | re-worked Ofcom Figure 26 on page 59, adjusting
in three ways: down-weighting newspapers by 50%; separating
wholesale news supply; and up-weighting TV by 50%:

"Ofcom 1 (before changes)

News consumption: percentage of minutes per head per day

Company
Sky |
Channel 5

News Corp

13.8

Papers Radio

6.7

[News Corp/Sky 13.8 6.7

BBC

mv

Channel 4

DMGT

T lVlirro.r

Telegraph
N and Shell

‘_Guardian
Ihdy |
Pearson

~Total

11

- 9.2

4.8
4.2

4.1

2.6

1.0

0.6

40.3

18.3

25.0

TV

2.4

0.7

3.1
24.9
4.8

11

33.9

Online

0.1

0.1

0.3

0.2
0.1

0.1

0.8

Total
9.1 |
0.7

13.9

23.7]

43.5

4.8
11
9.4
48
43
4.1
27
1.0
0.6

100%
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Ofcom 2 (after chahges)

Company Papers Radio TV  Online Total

Sky - 451 4.51
News Corp 5.45 . | 0.07 5.52"
[News Corp/Sky-  5.45 | 451 007 10.03]
BBC 14.46 4677 025 6148
v - . 9.02 902
Channel 4 o 1 2.08 208
IRN | 529 | 5.29
DMGT . 363 017 3.8
T Mirror 189 1.89
Telegraph . 1.66 007 173
N and She.II 12 | | 1.62
Channels 132 1.32
Guardian 1.03 : 0.07 1.1
Indy 0.4 04
Pearson 024 0.24
Total - 1592 19.75 637 063  100%

As can be seen, both in the Goldstein table and my “Ofcom 2”, the share of
news consumption attributable to News Corp is substantially lower than in
Ofcom 1, and the combined share of News Corp and Sky, excluding wholesale
supply, is around 10% - as corhpared with the 24% in the Ofcom report.
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There is a further problem. News Corp already owns 39.1% of BSkyB (and
therefore of Sky News). Ofcom says it has “taken into account” that fact, but
nonetheless fails to attribute any part of the Sky News audience to News Corp
pre-tra'nsaction (which would reduce yet further the supposed impact of the
merger). Ofcom’s justification is that owning 100% of BSkyB would allow News
Corp to run the business entirely to its own commercial agenda. This legal
argument (in marked contrast to Ofcom’s preference for “reality” as opposed
to legality where wholesale news supply is concerned) misses the key point:
News Corp has now — and has always possessed — operational control of
BSkyB, including every aspect of Sky News.

When Ofcom asserts (as it does in paragraph 5.7) that 100% control of BSkyB |
would give News Corp greater power to d|sm|ss the editor of Sky News, it.is
wrong. Every editor of Sky News is appointed by the chief executive of BSkyB.
Every chief executive of BSkyB has been nominated by News Corp, and rubber-
stamped by the BSkyB board. News Corp could remove the current editor of
Sky News today, and secure the appointment of his successor, even without -
the proposed transaction. '

Some opponents of the merger have argued that only the presence of the
i'ndependent directors of BSkyB has prevented News Corp having its evil way
with Sky News. They cite Rupert Murdoch musing that he wished Sky News
were more like Fox News. In fact, there is nothing preventing Murdoch from
transforming Sky News, other than sound commercial sense. A version of Fox
‘News might or might not work in the UK — the US version, available on the Sky
platform, has virtUaIIy no viewers — but Sky News is very successful
“journalistically (winning the Royal Television Society award for best news
channel again this February) and arguably Murdoch’s most admired UK

~ journalistic product.

As for the independeht diregtbrs, there is no evidence that they have ever
raised at board level any issue to do with Sky News. Indeed, in their
submission to Ofcom in support of the merger, they effectively offered to close
Sky News if that were the only barrier to clearance.

13
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~ Paradoxically, it is News Corp — which launched Sky News and funded it for two
years before Sky was merged with British Satellite Broadcasting in 1990 —
which has shown the most interest in keeping alive the loss-making service.

There is a further problem with treating the 39.1% as if it had no significance.
It would follow that, if News Corp sold down its stake in News International
(which publishes all its UK newspapers), reducing to 39.1% but retaining
editorial control (as with BSkyB), and then used the proceeds to buy 39.1% —
plus editorial control — of the Telegraph Gfoup, the Daily Mail g‘roup, Trinity
Mirror and Northern and Shell, it would have secured editorial control of 89%
* of UK national newspaper consumption. However, according to Ofcom, there
would be five separate owners of that 89%, and none of them would be News
Corp. There would be no reduction in media plurality, and no grounds for any
“intervention under the 2002 Act. Indeed, the current merger proposal would
also not be subject to a public interest intervention.

Summary

| would expect the key table in the report (Figure 26 on page 59, which is
equivalent to Ofcom 1 above) to come under severe pressure if it were
subjected to detailed scrutiny at any independent review. Contrary to the
report’s claim that its conclusions répresent “a reasonable beliéf, on the basis
of the evidence available”, it is clear that Ofcom ignored a great deal of
evidence: not only that which was feadily available, but also that which Ofcom
itself provided.

It failed to present any alternative ways of measuring TV news reach, including
one variation which reduces Channel 5 reach by 60%. It offered a radio news
reach figure for Sky News which cannot be correct. Instead of presenting the
'published figures for individual newspaper reach, it offering a bulked up
estimate for “sroup reach”, unsupported by any explanation and in seeming
conflict with the individual reach figures.

On consumption, it treated newspaper readership as if it were news
‘readership: an approach which substantially over-states the significance of
newspapers. Despite saying that current affairs as well as news consumption
would be measured, no attempt was made to include the éasily measurable TV
current affairs genre. '
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On audience reliance on sources, it presented strong evidence of the
paramount significance of TV, and then chose to ignore it.

It also chose to attribute 100% of its estimate of commercial radio news reach
and consumption to Sky News, despite.News Corp’s claim that most major
station groups treat Sky News content as an ingredient within, rather than the
whole of, the peak-time bulletins they compile. The News Corp claim also
challenged Ofcom’s estimate of the volume of commercial radio news output,
whether or not it was all attributable to Sky News.

On wholesale news supply, Ofcom ignored the Competition Commission ,
judgment that it involved shared editorial responsibility, and instead attributed
“all of Channel 5's news output to Sky News.

- It wrongly stated that the transaction would allow News Corp to dismiss the

“editor of Sky News (a power it has always possessed). Finally, in consistently
discounting the significance of News Corp’s current stake in BSkyB, it
exaggerated the true effects of the transaction on media plurality. An
extension of that logic would see Ofcom allowing even a massive shift in
control of UK newspapers without recognizing any case for intervention.

The biggést_dange} for Ofcom is not that it may have made a series of errors
and questioﬁable judgments. ltis that all of these errors and judgments
pointed in one direction: to enlarge the significance of the proposed merger,
and redtjce the reported level of BBC dominance. The chances of this having
happened by accident are low. If any independent review of the Ofcom report
found support for a charge of bias, it would surely spell the beginning of the

end for Ofcom, whose future status is by no means guaranteed under media
legislation planned for _2615. '

Cross-media ownership rules

As part of its report, Ofcom suggested that any new legislation should create
additional regdlatory powers to intervene in the media market, even in the
absence of a transaction, if there were concerns about plurality. Whatever the
faults of the current legislation, the weakness of this report will give politicians
pause before they assign any new authority to Ofcom — or its successor.
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My original concern in this whole affair was that a misguided regulatory
intervention into the News Corp/BSkyB transaction might have the effect of
discrediting our regulatory processes rather than dislodging the merger. That
concern remains.

It is sometimes claimed that our regulatory structure is too weak to counter-
act the influence of News Corp. Yet regulators forced Rupert Murdoch’s exit
from London Weekend Television, rejected his consortium’s application for the
British satellite project, rejected his consortium’s bid for Channel 5, excluded
BSkyB frorh what became ITV Digital, forced BSkyB to divest most of its shares
in ITV, and have imposed restrictions on BSkyB in relation to platform
management, electronic programme guides, conditional access charges and
wholesale pricing of sports channels. The main cross-media ownership rule —
the 20/20/20 clause — is aimed at News Corp and BSkyB.

Yet Ofcom;s- new intervention proposal reflects a degree of unease with our

~ cross-media ownership rules, the current version of which have been in place
in 2003. We seem primarily concerned with national newspapers: yet Ofcom
accepts that diversity of ownership is not equivalent to diversity of opinion.
Moreover, the Iong-term decline in circulation seems likely to continue, such
that a 20% threshold in 2003 represents a much higher circulation then than it
does now. Is it circulation or share which concerns us? s circulation anyway
the right test? The Daily Mail/ITN example | offered would not be possible if
readership rather than circulation was the test: no newspaper with over 20% .
of national newspaper circulation can control the ITV news prowder The Mail
falls below that threshold in C|rculat|on but not in readership.

FinaIIy, what — if anything — should we do about the BBC? The BBC's share of
TV news consumption has grown from 60% to 70% since 2002. The BBC now
controls 71% of the news sources on which consumers place 87% of their
reliance: TV, radio and online. Many, includirig Ofcom, are relaxed about this
situation, in that the BBCseeks to influence neither votes nor views. But if we
are not concerned about that 71%, why worry about possible combinations of
small fractions of that share in the commercial sector? And if we are
concerned about the 71%, what should be done? ‘

David Elstein s | | . 0 27.2.11
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EX. Plg

From: Adam Smith ‘ ‘
Sent: 27 April 2012 09:56
To: OLDFIELD PAUL

Subject: . Fwd: Sky News [2011-023]

Begin forwarded message:

From: Adam Smith <

Date: § March 14:
To: adam.smit

Subject: Fwd: FW: Sky News [2011-023]

---------- Forwarded message ----------
From: Michel, Frederic
Date: Tue, Mar 8, 2011 at2:37 PM

Subject: FW: SI -
To: "adamsmit {

Thought you would like to see this

From: Enders Analysis

Sent: 08 March 2011 1406

On Behalf Of Enders Analysis

Sky News

o~

e  The concept of demerging Sky News is evidently a piausible one and we consider it very unlikely

that critics of the deal will have much success undermining its appropriateness as a protection of
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plurality

e  However, it is harder to judge whether the proposed implementation secures the channel’s

independence‘as fully and clearly as it might

®  We outline a series of issues that the information supplied for the public consultation does not
appear to deal with. We note, in particular, that the proposed undertakings seem not t.o block
Rupert Murdoch, or members of his family, from buying the 60.9% of the shares in Sky News not
to be held by News Corp

" Click here to download the pdf

Jeremy Hunt’s announcement on 4 March regarding the separation of Sky News to address plurality issues follows
long and detailed negotiations between News Corp, the OFT and Ofcom. The OFT is understood to have seen
carefully crafted business plans and been given multiple commitments from News Cotp that will ensure the future
prosperity of Sky News. However, the undertakings put into public consultation are extremely light on detail,
making it difficult for an outsider to assess the degree to which 'Sky News will be viable, let alone independent, after

the transaction completes.

We have now entered a process of public consultation, which completes at midday on 21 March, and we consider it .
very unlikely that critics of the deal will have much success in undermining any conclusions rel‘ating‘ to plurality. If
the transaction does not go ahead it is much more likely to be a consequence of disagreement between/with :
‘shareholders than between thé politicians, regulators and News Corp. Nevertheless, the independence of Sky News,
as described in the undertakings; still looks to us somewhat ‘soft’. In this note we articulate some of the issues
relatirig to Sky‘ News’ independence that result from the paucity of detail that is publicly available. In other words,
while these undertakings are not ‘behavioural’, with all the obvious weaknesses that this would entail, neither do
théy represent a.truly ‘structural’ solution that moves a viable and well-resourced Sky News into complete

independence.

Overall, the concept of demerging Sky News is evidently a plausible one, but it is harder to judge whether the
proposed implementation secures the channel’s independence as fully and clearly as it might, for the following

reasons: ’

There is little financial data provided in the undertakings. Two numbers refer to the incidental question of which
transactions with News Corp need to be approved by the Sky News board. However, interested parties are not

informed of:

L The value of the carriage fee and how it inflates or deflates over time
e  The cost to Sky News of continuing to rent space and assets from BSkyB

e  The price Sky News will have to pay for use of the Sky brand

As aresult, we cannot know whether BSkyB is demerging a business that can make a profit or one which willbe
plunged into loss within weeks. Since Sky News will have no balance sheet to speak of — its major assets all being
owned by BSkyB - it might reasonably be argued that the channel will be dependent on News Corp’s goodwill to

survive from week to week. The employees will be reliant on services from BSkyB ranging from access to the
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canteen to transponder capacity but the price is unspecified. News Corp says that the OFT has approved the
numbers but since no outsiders with knowledge of how satellite channels work will ever see the figures, it is
impossible to form an independent view on the viability of the channel and therefore its value. As a result of the
model accepted by the OFT, Ofcom and the DCMS, while Sky News may have no significant liabilities, it may have

no value either. There may be a rapid desertion of outside shareholders in the listed entity.

The majority of the protections contained in the undertakings operate through the articles of association of the new
company. These protect, for example, the editorial independence of Sky News, News Cbrp is blocked from
amending the articles, this is very clear. However, the other shareholders can change them whenever they want, and

most of the important protections will fall away.

e The majority of BSkyB shareholders may have no interest whatsoever in owning a small stake in a tiny
satellite TV station, with a market capitalisation probably in the low tens of millions and perhaps much

less.

e The shares can be picked up (cheaply, no doubt) by anybody wanting a guaranteed presence on the Sky
EPG and use ;)f the Sky brand name. He or she could then tear up the articles of association overnight,
removing most of the plurality protections such as the independent directors and chair.

¢ Or, perhaps more likely, the shares might be bought by a company or person directly 6r indirectly
affiliated with the Murdoch family. He or she could also remove many of the important protections in the
undertakings and let News Corp run the channel exactly as it wished. These are not unreasonable
concerns; there are tens of thousands of people who would be able to acquire the shares in an
undercapitalised Sky News. ‘

e  We believe that the preseﬁf wording of the undertakings allows any member of the Murdoch family,
including Rupert Murdoch himselﬂ to buy the 60.9% of the shares in Sky News not held by News Corp.
Sky News will be a public company traded on a stock exchange. Only very carefully drafted undertakings
could protect against the circumvention of their purpose in this way.

e  This is not to say that Néws Corp is planning any such move, and we are in no way implying intention in
this outline.'However, a risk attached to the way the undertakings are drafted is that it makes such events

possible.

There is no commitment on the part of News Corp to make the demerged company viable.

e News Corp might reasonably argue that it is obviously in its interest to keep Sky News healthy because it
owns a 39% stake in the new company, but there is no guarantee of that.

o The current wording of the undertakings appears to allow News Corp to withdraw from acting as the
advertising sales outlet for Sky News. News Corp assures us that the intention of the undertakings is t6
oblige BS@B to provide ad sales services to Sky News, bﬁt the wording doesn’t seem to be fully there.in
the undertakings. Although others would offer to take over the advertising role, there is no guarantee that
Sky News would achieve the same prices or ad volumes as achieved by the current Sky sales house,

which could create revenue uncertainty.

There is no protection against ‘bundling’ of news products contained in these undertakings. News Corp may have
offered guarantees against ‘most favoured nation’ treatment of News International newspapers but such promises

appear to be absent in the undertakings themselves.
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News Corp can terminate the carriage of Sky News if the channel is in ‘material breach’ of its contractual ferms and
' dispute resolution fails. ‘Material breach’ isn’t defined, nor are the key contractuai terms included in the
undertakings, nor is the dispute resolution process specified. Could Sky News be removed from the EPG? Once
again, the parties assure us that News Corp would only remove the chaﬁnel after a serious problem but the public‘i_s

given no indication of what such a problem might be:

The continued strength of the financial umbilical cord between Sky News and News Corp can be shown by the lack
of scrutiny over material transactions between the two companies. BSkyB protects its independence from News
International in the UK by forcing all related party transactions over £10m (a tiny fraction of turnover) through a
governance committee. For the demerged Sky News the figure is £5m, pfobably almost 10% of turnover. Only

transactions over £12.5m with News Corp businesses will need to go to the board of directors, perhaps equivalent to

a season’s entire turnover.

Among other problems, the undertakings provide some employment protection for the ‘head of Sky News’ but for:
no other employees (unlike, for example, the nominal protections given at the time of the Wall Street Journal
acquisition). The undertakings also avoid specifying how independent directors are appointed and rotated and they

do not specify how these directors:can actually remedy any interference from News Corb in editorial matters.

Regards,

Enders Analysis Ltd, 46A Great Marlborough Street, London, W1F 7JW

- Administration Tel: fax: ++

www.endersanalysis.com

Company Registration Number SC170417: Whitehall House, 33 Yeaman Shore, Dundee, DD1 4BJ

This communication is from Enders Analysis Limited. This email, and any files transmitted with it, is confidential,
may be subject to legal privilege, and is intended solely for the use of the individual or entity to whom it is
addressed. If you are not the intended recipient(s), your receipt is unauthorised. Please tell Enders Analysis Lirnited
by reply to this email and then delete the email and any files transmitted with it and destroy any copies of the same
in your possession. Email communications cannot be guaranteed to be secure or error free as information may be
intercepted by third parties. Whilst we have taken reasonable precautions to ensure that any attachment to this email
has been swept for viruses, we cannot accept liability for any damage sustained as a result of software viruses and A

would advise that you carry out your own virus checks before opening any attachment.

Important notice: By accepting this email, the recipient agrees to be bound by the following terms of use. The
information contained in this email has been prepared by Enders Analysis Limited and provided solely for guidance
and general informational purposes. It may contain research analysts® personal opinions based on research

undertaken. The information in this email and any. files transmitted with it has been provided with no regard toany
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specific recipient, including but not limited to any specific investment objectives, and should not be relied on by any
recipiént for investment or any other purposes. Enders Analysis Limited gives no undertaking to provide the
recipient with access to any additional information or to update or keep current any information contained hereinor
attached hereto. The information and any opinions contained in this email are based on sources believed to be
reliable but the information relied on has not be independently verified. Endéré Analysis Limited and its officers,
employees and agents make no warranties or representations, express or implied, as to the accuracy or completeness
of information and opinions contained in this email or any files transmitted with it and exclude all liability to the
fullest extent permitted by law for any direct or indirect loss or damage or any other costs or eﬁpenses of any kind
which may arise directly or indirectly out of the use of information or opinions contained in this email or any files
transmitted with it. The recipient hereby indemnifies Enders Analysis Limited, its officers, employees and agents
and any entity which directly or indirectly controls, is controlled by, or is under direct or indirect common control
with Enders Analysis Limited from time to time, againSt any direct or indirect loss or damage or any other costs or
expenses of any kind which they may incur directly or indirectly as a result of the recipient’s use of this email or

any files transmitted with it.

© 2011 Enders Analysis Lirited. All rights reserved. No part of this email or any files transmitted with it may be
reproduced or distributed in any manner including, but not limited to, via the internet, without the prior permission
of Enders Analysis Limited.

You are receiving this e-mail because your company has subscribed to reports from Enders Analysis

Remove me from this list

Enders Analysis
46a Great Marlborough Street

London, England W1F 7JW

Add us to your address book

Copyright (C) 2011 Enders Analysis All rights reserved.

""Please consider the environment before printing this e-mail"

The Newspaper Markéting Agency:v Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property. of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
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EX. PLg

From: Adam Smith

Sent: 27 April 2012 09:55

To: OLDFIELD PAUL

Subject: » Fwd: Sky News [2011-023]

Attachments: capitalundertakings.pdf; ATTO0001..htm; DunfermlineUIL pdf; ATTO0002..htm;

Global.pdf; ATTO0003..htm; insysundertakings.pdf; ATTO0004..htm

Begin forwarded message:

From: "Michel, Frederic" |
Date: 8 March 2011 15:27:18 GMT
To: "adamsmitt 1
Subject: FW: Sky News [2011-023]

Adam,

My initial reaction is that they still don't seem to understand how the corporate governance
provisions (and more generally the UlLs) work and therefore the note has a number of inaccuracies,
for example:

- a third party can't change the articles without 75% and we agreed to vote against any changes in
the articles that would remove the corp gov protections (for as long as we don't own a majority of

the voting shares of Sky News, which in itself would be subject to another regulatory review);

- the carriage agreernent will be subject to approval by Jeremy (which means also OFT/OFCOM) so
all the key terms will have to be blessed by them;

- the financial viability has been assessed by the OFT so it is not up to the third parties to oplne onit

. (and the details of the business plan are confidential business secrets),

- material Transactions (E5m or more) between Sky News and News/Sky need to get the approval of
the Audit Committee, which consists exclusively of independent directors; if they involve more than
£12.5m, they also need to get approval by the Board in addition to the Audit Committee;

- bundling is a competition issue and has not been raised by OFCOM in the review of the UlLs from a
plurality perspective.

On the length and detail of the UlLs, | attach the examples of UlLs given in other cases that show
that ours are within standard range.

! hdpe this helps. | am working on a more detailed rebuttal.
Let’s discuss
Warm regards

Fred
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From: Enders Analysis On Behalf Of Enders Analysis

Sky News

& The concept of demerging Sky News is evidently a plausible one and we consider it very
unlikely that critics of the deal will have much success undermining its appropriateness
as a protection of plurality

s However, it is harder to judge whether the proposed implementation.secures the
channel’s independence as fully and clearly as it might

s We butliné a series of issues that the information supplied for the public conéultation
| does not appear to deal with. We note, in particular, that the proposed undertakings seem
not to block Rupert Murdoch, or members of his family, from buying the 60.9% of the
" shares in Sky News not to be held by News Corp '

" Click here to download the pdf -

Jeremy Hunt's announcement on 4 March regarding the separation 6f Sky News to address pI'uraIity )
issues follows long and detailed negotiations between News Corp, the OFT and Ofcom. The OF T is
understood to have seen carefully crafted business plans and been given multiple éommitments from |
News Corp that will ensure the future prosperity of Sky News. However, the undertakings put into public
consultation are extremely light on detail, making it difficult for an outsider to assess the degree to which
Sky News will be viable, let alone independent, after the transaction completes. ‘

We have now entered a process of public consultation, which completes at midday on 21 March, andwe
consider it very unlikely that critics of the deal will have much success in undermining any conclusions
relating to plurality. If the transaction does not go ahead it is much more likely to be a consequence of
disagreement between/with shareholders than between the politicians, regulators and News Corp.
Nevertheless, the independence of Sky News, as described in the undertakings, still looks tous
somewhat ‘soft’. In this note we articulate some of the issues relating to Sky News’ independence that
result from the paucity of detail that is publicly available. In other words, while these undertakings are not
‘behavioural’, with all thé obvious weaknesses that this would entail, neither do they represent a truly

. ‘structural’ solution that moves a viable and well-resourced Sky News into complete independence.

Overall, the concept of demerging Sky News is evidently a plausible one, but it is harder to judge whether
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the proposed implementation secures the channel's independence as fully and clearly as it might, for the
* following reasons: '

There is little financial data provided in the undertakings. Two numbers refer to the incidental question of
which transactions with News Corp need to be approved by the Sky News board. However, interested
parties are not informed of: '

e The value of the carriage fee and how it inflates or deflates over time
s The cost to Sky News of continuing to rent space and assets from BSkyB

e  The price Sky News will have to pay for use of the Sky brand

As a result, we cannot know whether BSkyB is demerging a business that can make a profit or one which
will be plunged into loss within weeks. Since Sky News will have no balance sheet to speak of — its major
assets all being bowned by BSkyB — it might reasonably be argued that the channel will be dependent on
News Corp’s goodwill to survive from week to week. The employees will be reliant on services from
BSkyB ranging from access to the canteen to transponder capacity but the price is unspecified. News
Corp says that the OFT has approved the numbers but since no outsiders with knowledge of how satellite
channels work will ever'see the figures, it is impossible to form an independent view on the viability ofthe
channel and therefore its value. As a result of the model accepted by the OFT, Ofcom and the DCMS,
while Sky News may have no significant liabilities, if may have no value either. There may be a rapid

" desertion of outside shareholders in the listed entity.

The majority of the protections contained in the undertakings operate through the articles of association
of the new company. These protect, for example, the editorial independence of Sky News. News Corp is
blocked from amending the articles, this is very clear. However, the other shareholders can change them
whenever they want, and most of the important protections will fall away. '

s The majority of BSkyB shareholders méy have no interest whatsoever in owning a small stake in
a tiny satellite TV station, with a market capitalisation probably in the low tens of millions and
perhaps much less. o '

e The shares ca-n be picked up (cheaply, no doubt) by anybody wanting a guaranteed presence
on the Sky EPG and use of the Sky brand name. He or she could then tear up the articles of
association overnight, removing most of the plurality protections such as the independent
directors and chair. '

e  Or, perhaps more likély, the shares might be.bought by a company or person directly or
indirectly affiliated with the Murdoch family. He or she could also remove many of the imponaht
protections in the un‘dertakings and let News Corp run the channel exactly as it wished. These
are not unreasohable concerns; there are tehs of thousands of people who would be able to
acquire the shares in an undercapitalised Sky News.

e We believe that the present wording of the undertakings allows any member of the Murdoch
family, including Rupert Murdoch himself, to buy the 60.9% of the shares in Sky News not held
by News Corp. Sky News will be a public company traded on a stock exchange. Only very
carefully drafted undertakings could protect against the circumvention of their purpose in this
way.

s This is not to say that News Corp is planning any such move, and we are in no way implying
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intention in this outline. However, a risk attached to the way the undertakings are drafted is that
it makes such events possible. '

There Is no commitment on the part of News Corp to make the demerged company viable.

e News Corp might reasonably argue that it is obviously in its interest to keep Sky News healthy
because it owns a 39% stake in the new company, but there is no guarantee of that.

e The current wording of the undertakings appears to allow News Corp to withdraw from acting as
the advertising sales outlet for Sky News. News Corp assures us that the intention of the
undertakings is to oblige BSkyB to provideh ad sales services to Sky News, but the wording
doesn't seem to be fully there in the undertakings. Although others would offer to take over the
advertising role, there is no guarantee that Sky News woulq achieve the same prices or ad
volumes as achieved by the éurrent Sky sales house, which could create revenue uncertainty.

There is no protection against ‘bundling’ of news products contained in these undertakings. News Corp
may have offered guarantees against ‘most favoured nation’ treatment of News International newspapers
but such promises appear to be absent in the undertakings themselves. k

 News Corp can terminate the carriage of Sky News if the channel is in ‘material breach’ of its contractual
terms and dispute resolution fails. ‘Material breach’ isn’t defined, nor are the key contractual terms
included in the undertakings, nor is the dispute resolution process specified. Could Sky News be
removed from the EPG? Once again, the parties assure us that News Corp would only remove the
channel after a serious problem but the public is given no indication of what sqch a problem might be.

The continued strength of the financial umbilical cord between Sky Nev;/s and News Corp can be shown
by the lack of scrutiny over ma’teﬁal transactions between the two companies. BSkyB protects its
independence from News lnte_rnational in the UK by forcing all related party transactions over £10m (a
tiny fraction of turnover) thfough a govemance committee. For the demerged Sky News the figure is £5m,
probably almost 10% of turnover. Only transactions over £12.5m with News Corp businesses will need to
go to the board of directors, perhaps equivalent to a season’s entire turnover.

I

Among other problems, the undertakings provide' some employment protection for the ‘head of Sky News'
but for no other employees (unlike, for example, the nominal protections given at the time of the Wall
Street Journal acquisition). The undertakings also avoid specifying how independent directors are
appointed and rotated and they do not specify how these directors can actually remedy any interference

N

from News Corp in editorial matters.

o

Regards, » .

Enders Analysis Ltd, 46A Great Marlborough Street, London, W1F 7JW
Administration Tel:| |
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www.endersanalysis.com
Company Registration Number SC170417: Whitehall House, 33 Yeaman Shore, Dundee, DD1 4BJ

This communication is from Enders Analysis Limited. This email, and any files transmitted with it, is
confidential, may be subject to legal privilege, and is intended soleiy for the use of the individual or entity
to whom it is addressed. If you are not the intended recipient(s), your receipt is unauthorised. Please tell
Enders Analysis Limited by reply to this email and then delete the email and any files transmitted with it
and destroy any copies of the same in your possession. Email communications cannot be guaranteed to
be secure or error free as information may be intercepted by third parties. Whilst we have taken
reasonable precautions to ensure that any attachment to this email has been swept for viruses, we
cannot accept liability for any damage sustained as a i'esult of software viruses and would advise that you
carry out your own virus checks before opening any attachment.

Important notice: By accepting this email, the recipient agrees to be bound by the following terms of
use. The information contained in this email has been prepared by Enders Analysis Limited and provided
solely for guidance and general ihfbrmational purposes. It may contain research analysts’ personal
opinions based on research undertaken. The information in this email and any files transmitted with it has
been proVided with no regard to any specific recipient, including but not limited to any specific investment
' ‘objectives, and should not be relied on by any recipient for investment or any other purposes. Enders
AnaIyéis Limited gives no undertaking to provide the recipient with access to any additional information or
to update or keep current any information contained herein or attached hereto. The information and any
opinions containe_d in this email are based on sources believed to be reliable but the information relied on
has not bé independently verified. Enders Analysis Limited and its officers, employees and agents make
no warranties or representations, express or implied, as to the accuracy or completeness of information
and opinions contained in this email or any files transmitted with it and exclude all liability to the fullest
extent permitted by law for any direct or indirect loss or damage or any other costs or expenses of any
kind which may‘ arise directly or indirectly out of the use of information or opinions contained in this email
or any files transmitted with it. The recipient hereb'y indemnifies Enders Analysis Limited, its officers,
employees and agents and any entity which directly or indiréctly controls, is controlled by, or is under
direct or indirect common control with Enders Analysis Limited from time to time, against any direct or
indirect loss or damage or any other costs or expenses of any kind which they may incur directly or
indirectly as a result of the recipient’s use of this email’or any files transmitted with it. '

© 2011 Enders Analysis Limited. All ights reserved. No part of this email or any files transmitted with it
may be reproduced or distributed in any manner including, but not limited to, via the internet, without the
prior permission of Enders Analysis Limited.

You are receiving this e-mail because your company has subscribed to reports from Enders Analysis
Remove me from this list

Enders Analysis )
46a Great Marlborough Street .
London, England W1F 7JW

Add us to your address book

Copyright (C) 2011 Enders Analysis All rights reserved.
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""Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

- www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the
property of News International Limited (which is the holding company for.the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this e-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect. "
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EX.PL3

ANTICIPATED ACQUISITION BY CAPITAL RADIO PLC OF GWR GROUP PLC

UNDERTAKINGS GIVEN BY CAPITAL RADIO PLC TO THE OFFICE OF FAIR
TRADING PURSUANT TO SECTION 73 OF THE ENTERPRISE ACT 2002

WHEREAS:

(a) Capital proposes to acquire GWR by way of a scheme of arrangement .
under section 425 of the Companies Act 1985;

(b) It appears to the OFT that arrangements are in progress or contemplation
which, if carried into effect, will result in the creation of a relevant merger
situation in the UK;

(c) The OFT has a duty to refer an anticipated merger to the CC for further
‘investigation where it believes that it is or may be the case that the
creation of that merger situation may be expected to result in a
substantial lessening of competition within any market or markets in the
UK for goods or services; ”

(d) . Under section 73 of the Act the OFT may, instead of making such a
- reference and for the purpose of remedying, mitigating or preventing the
substantial lessening of competition concerned or any adverse effect
which may be expected to result from it, accept undertakings to take
such action as it considers appropriate, from such of the parties
concerned as it considers appropriate; '

(e) The OFT considers that, in the absence of appropriate undertakings, it
would be under a duty to refer the acquisition of GWR by Capital to the
-CC; ' :

(f) The OFT further considers that the undertakings given below by Capital
are appropriate to remedy, mitigate or prevent the substantial lessening of
- competition, or any adverse effect which may be expected to result from
it, as specified in the Decision; -

NOW THEREFORE Capital hereby gives to the OFT the following undertakings
for the purpose of remedying, mitigating or preventing the substantial lessening
~ of competition, or any adverse effect which.may be expected to result fromit.

Effective date of the undertakings

1.1 These undertakings shall take effect from the date that, having been
signed by Capital, they are accepted by the OFT.

Divestment of the Century 106 Business
2.1 Capital shall, using its best endeavours and acting in good faith, effect to

the satisfaction of the OFT the divestment of the Century 106 Business
as a going concern by the end of the Divestment Period to a purchaser

MOD300007614



2.2

2.3

2.4

2.5

For Distribution to CPs

approved by the OFT in accordance with the pro'visions of these
undertakings.

Capital shall be deemed to have complied with the obligation at paragraph
2.1 if, by the end of the Divestment Period, it has entered into a legally
binding sale and purchase agreement with a purchaser or purchasers
approved in advance by the OFT in writing pursuant to these
undertakings provided that, if later than the end of the Divestment Period,
the final closing in respect of the divestment of the Century 106 Business
takes place within a period not exceeding 2 months (subject to obtaining
all the necessary approvals and consents from third parties) after the
approval of the relevant purchaser or purchasers by the OFT.

Without prejudice to the generality of paragraph 2.1 above, Capital shall
take the following measures to the extent they may be necessary to
effect the sale of the Century 106 Business in accordance with those
provisions: i

(a) the grant of an obtio'n to transfer the rights and contracts
associated with the existing carriage agreement for the digital
broadcast of the Century 106 analogue service;

(b) the grant of an option to the 106 Century FM brand name and/or
programming relating to the Century 106 Business;

(c) the transfer or vesting of property, assets, rights, personnel,
liabilities or obligations (including without prejudice any contracts,
licences, authorisations, permits or consents but excluding the
transfer or vesting of the rights and contracts associated with the
existing carriage agreement for the digital broadcast of the Century
106 analogue service, the 106 Century FM brand name and
programming relating to the Century 106 Business referred to in
paragraphs 2.3 (a) and (b) above otherwise than by way of the
grant of options as set out in those paragraphs);

(d) the adjustment of contracts, whether by discharge or reduction or
assignment of any liability or obligation or otherwise;

(e) the creation, allotment, transfer, surrender or cancellation of any
shares, stock or securities; and/or

(f) - the formation or winding up of a company.

In the event that Capital fails to comply with the obligation set out in
paragraph 2.1, the OFT may, whether or not initiating the Trustee
Functions set out below, require Capital to divest the Century 106
Business as a going concern at no minimum price to a purchaser
approved by the OFT.

Capijcal shall notify the OFT of the identity of each proposed purchaser
that makes an offer for the Century 106 Business together with the value
and terms of such offers as soon as reasonably practicable following the
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receipt of such offers and in any event within at least 10 Working Days
of receipt of such offers. :

Purchaser Approval

3.1

3.2

For the purpbs'es of approving a proposed purchaser for the Century 106
Business sold in accordance with these undertakings, Capital and/or any
proposed purchaser will need to satisfy the OFT that:

(a) the proposed purchaser is independent of and unconnected to Capital
and the Group of Interconnected Bodies Corporate to which Capital
belongs and any Associated Person or Affiliate of Capital or such
Group of Interconnected Bodies Corporate;

(b) the proposed purchaser has the financial resources, expertise and
incentive to maintain and develop the Century 106 Business as a
viable and active business in competition with Capital and other
competitors; and '

(c) the proposed purchaser must reasonably be expected to obtain all
necessary approvals and consents from any regulatory authority.

The OFT may require Capital to provide it with such information and
documentation as it may reasonably require to demonstrate to the OFT
that the proposed purchaser will fulfil the requirements set out in
paragraph 3.1 above.

Appointment of a Trustee

4.1

4.2

4.3

The provisions of paragraphs 4.2 to 4.7 below shall apply only as long as
Capital has not satisfied, or where the OFT has reasonable grounds for
believing that Capital will not satisfy, all or any, part of the obligation to
divest the Century 106 Business in accordance with paragraphs 2.1 and
2.2. : : '

Within 15 Working Days of the OFT notifying Capital that it must do so,
Capital shall propose to the OFT: :

(a) the names of at least two individuals to exercise the Trustee
Functions; and

(b) the full terms of a mandate in accordance with which the Trustee
~ shall carry out the Trustee Functions.

The individuals nominated by Capital pursuant to paragraph 4.2 shall
meet the following requirements:

(a) they shall each be EU nationals with the necessary qualifications
to carry out their mandates, and employees or partners of an
investment bank, bank, building society, law firm or accountancy
firm with an established reputation either nationwide or in a
substantial part of the UK or in another EU member state;
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(b) they shall each be independent of Capital and of the Group of
Interconnected Bodies Corporate to which Capital belongs and of
any Associated Person or Affiliate of Capital or.of such Group of
Interconnected Bodies Corporate and of any proposed purchasers
of the Century 106 Business to be sold pursuant to paragraph 2.1
above, and, in the opinion of Capital, appropriate to be appointed
as Trustee; and :

(c) they shall neither be nor become exposed, either directly or
indirectly, to a conflict of interest that impairs or may be likely to
impair their objectivity or independence in discharging the Trustee
Functions.

Within 20 Working Days of the OFT approving, at its discretion, one or
more of the persons nominated by Capital pursuant to paragraph 4.2
above and their proposed mandates, and subject to any modifications the
OFT deems necessary for the Trustee to carry out the Trustee Functions,
Capital shall use its best endeavours to appoint from the persons so
approved one person to carry out the Trustee Functions in accordance
with the mandate approved by the OFT pursuant to this paragraph.

In the event that:

(a) Capital fails to nominate any person or persons'in accordance with the
provisions of paragraph 4.2 above; or

(b) none of the persons nominated by Capltal pursuant to paragraph 4.2
is approved by the OFT or

'(c) Capital is unable for a’ny reason to conclude within the time limit

stipulated in paragraph 4.4 the appointment of any such person
following approval by the OFT;

Capital shall use its best endeavours to appoint from persons nominated
by the OFT one person to carry out the Trustee Functions.on the terms of
a mandate approved by the OFT. Capital shall use its best endeavours to-
make such appointment within 7 Working Days of receiving the
nominations from the OFT.

The appointment of the Trustee bursuant to paragraph 4.4 or 4.5 shall be
irrevocable unless (a) a conflict of interest that impairs or may be likely to

" impair the objectivity or independence of the Trustee in discharging the

Trustee Functions arises; (b) the Trustee ceases to perform its functions;
or (c) the OFT is otherwise satisfied that there is good cause for the
appointment to be terminated in advance of the satisfactory fulfilment of
the Trustee Functions. :

In the event that the appointment of the Trustee is terminated under
paragraph 4.6 above, Capital shall use its best endeavours to appoint
from persons nominated by the OFT one person to carry out the Trustee
Functions in accordance with such mandate as is approved by the OFT.
Capital shall use its best endeavours to make such appointment within 7
Working Days of receiving the nominations from the OFT. Where
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required by the OFT, the outgoing Trustee shall continue as Trustee until
a new Trustee is in place and a full handover of all relevant information
has taken pIace

The Mandate

5. The terms of the mandate proposed by Capital pursuant to paragraph 4.2
above shall, as a minimum, contain all provisions necessary to enable the
Trustee to carry out the Trustee Functions including, without limitation to
the generality of this paragraph:

(a) an exclusive, irrevocable mandate to sell any of the Century 106
Business as required by paragraph 6.1 below to a purchaser or
purchasers approved in advance in writing by the OFT at no minimum
price and on such reasonablé terms and conditions as the Trustee

. considers appropriate to effect an expedient sale;

(b) a mandate to take any other steps necessary for, or incidental to, its
mandate under sub-paragraph (a) above;

(c) a comprehensive power of attorney to the Trustee (including the
authority to grant sub-powers of attorney to the Trustee’s officers,
employees and agents) to enable it to take all steps reasonably
necessary or approprrate to effect the sale of the Century 106
Business; :

(d) a mandate to comply with any orderé and directions given by the
OFT; and

(e) a mandate to appoint at Capital’s expense such advisers as the
Trustee considers necessary or appropriate in connectlon W|th the
performance of the Trustee Functions.

Functions_, of Trustee

6.1 The Trustee shall seek to procure within 3 months of the end of the
Divestment Period, or within such other later period as may be specified
by the OFT, the completion of the sale of the Century 106 Business at no
minimum price, to a purchaser or purchasers approved by the OFT in
accordance with paragraph 6.3. :

6.2  Without prejudice to the generality of paragraph 6.1, the Trustee shall
take any of the measures set out in paragraph 2.3 in relation to the
Century 106 Business to the extent to which they may be necessary to
effect the divestment of the Century 106 Business in accordance with
that provision.

6.3 The Trustee shall not sell or permit the divestment of the Century 106
Business to a proposed purchaser unless it has obtained the OFT's prior
approval in writing in respect of the identity of the purchaser. The
Trustee shall notify the OFT of the identity of a proposed purchaser as
soon as reasonably practicable and in any event at least 20 Working Days
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in advance of the proposed completion of the proposed sale and purchase
agreement in question.

The provisions of paragraph 2.4 shall apply to'any such sale by the
Trustee as if these undertaklngs were given by the Trustee rather than
Capital.

Pending the divestment of the Century 106 Business pursuant to
paragraph 6.1, the Trustee shall monitor Capital’s compliance with its
obligations under paragraphs 7.1 and 7.2 of these undertakings and shall
take such measures as it considers necessary to ensure such compliance.

The Trustee may give written directions to Capital to take such steps
within its competence as may be specified or described in the directions
for the purpose of securing Capital's compliance with its obligations
under these undertakings or enabling the Trustee to carry out the Trustee
Functions. The Trustee may not require Capital to:-

(a) offer any reverse premium or similar inducement to a purchaser; or

(b) accept any actual or contingent liability towards a purchaser or

otherwise in connection with the divestment which would be
unusual in scope, duration or financially having regard to the price
and usual market practice in relation to similar disposals.

The Trustee shall, as soon as reasonably practicable, comply at all times

with any reasonable instructions or written directions made by the OFT
for the purposes of carrying out or securing compliance with the
undertakings (or any matter incidental thereto) and shall provide to the
OFT such information and reports in-relation to the carrying out of the
Trustee Functions as the OFT may require. The Trustee shall promptly
report in-writing to the OFT if the Trustee concludes on reasonable
grounds that Capital is failing to comply with any of its obligations under
these undertakings.

For the purpose of fulfilling the Trustee Functions, the Trustee shall not

~ be bound by instructions of Capital nor shall the Trustee Functions be

extended or varied in any way by Capltal save with the prior express
written consent of the OFT. '

Functions of Capital following appointment of Trustee

7.1

7.2

Capital shall not give any instruction or request to the Trustee which
conflicts with the Trustee Functions.

Capital shall take all such steps as are reasonably necessary to enable the

~Trustee to carry out the Trustee Functions, including but not limited to (a)

complying with such written directions as the Trustee may from time to
time give pursuant to paragraph 6.6, and (b) providing the Trustee with
all such assistance and information, as it may reasonably require in
carrying out the Trustee Functions.
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Remuneration of Trustee

8.

Capital shall pay the Trustee a reasonable remuneration for the services it
provides in carrying out the Trustee Functions, and shall pay the Trustee
in a way that does not irripede the independent and effective fulfilment of
the Trustee Functions, whlch shall be set out in the Trustee’s mandate
referred to in paragraph 5.

Interim Action

9.

Pending the divestment of the Century 106 Business to the satisfaction
of the OFT in accordance with the provisions of these undertakings,
Capital shall ensure that:

(a) without accepting any duty to make any substantial capital
investment additional to investment arrangements in place at the
time of the acquisition, the Century 106 Business shall be
maintained as a going concern; :

(b) except with the prior written consent of the OFT no step shall be
taken which might lead to the integration of the Century 106
Business with any other business carried on, by or under the
Control of Capital or of any member of the Group of -
Interconnected Bodies Corporate to which Capital belongs;

(c) except with the prior written consent of the OFT the Century 106
Business is maintained and preserved, mcludlng facilities and

goodwill;

(d) the nature, description, range and standard of goods and services
currently supplied by the Century 106 Business are maintained and
preserved;

(e) except in accordance with péragraph 2.1, paragraph 2.2 or |

paragraph 6.1 above, no assets of the Century 106 Business shall
be disposed of, and no Interest in such assets shall be created or
disposed of, other than in the ordinary course of business.

Continued Separation

10.

Except with the prior written consent of the OFT, following the
divestment of the Century 106 Business pursuant to paragraph 2.1,
paragraph’2.2 or paragraph 6.1, Capital or any member of the Group of
Interconnected Bodies Corporate to which Capital belongs:

(a) shall not, directly or indirectly, hold, acquire, re-acquire or use:
" (i) any Interest in the Century 106 Business;

(ii) any Interest in any company carryihg on or having Control
of the Century 106 Business; or
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(iii) other than in the ordinary course of business, any of the
' assets of the Century 106 Business;

(b) shall procure that no employee or director of Capital or of -any
member of the Group of Interconnected Bodies Corporate to which’
Capital belongs holds or is nominated to any directorship or
managerial position in the Century 106 Business or any
directorship or managerial position in any company or other
undertaking carrying on or having Control of the Century 106
Business without the OFT’s written consent;

(c) shall not participate in the formulation of, or (other than in the
ordinary course of business) influence or attempt to influence, the
policy of the Century 106 Business or of any company or other
undertaking carrying on or having Control of the Century 106
Business; and

(d) shall not enter into or carry out any agreement or arrangement
with any person, if the carrying out of the agreement or
arrangement is intended to result or will result in any Associated
Person or Affiliate of Capital or of any member of the Group of
Interconnected Bodies Corporate to which Capital belongs directly
or indirectly acquiring the Century 106 Business or doing any of
the things listed in sub-paragraphs (a), (b) and (c) above.

Compliance

1.1

Capital shall comply with such written directions as the OFT may from
time to time give: '

(a) to take s'uch steps as may be sbecified or described in the directions
for the purpose of carrying out or securing compliance with these
undertakings; or

(b) to do or refrain from doing anything so specified of described which
they might be required by these undertakings to do or to refrain from
doing.

Capital shall cooperate fully with the OFT when the OFT is:_
(a) monitoring compliance with the provisions of these undertakings: and

(b) investigating potential breaches of the provisions of these
undertakings.

Capital shall pi'ocure that any member of the same Group of
Interconnected Bodies Corporate as Capital complles with these
undertakings as if it had given them.

Where any Affiliate of Capital is not a member of the same Group of

Interconnected Bodies Corporate as Capital, Capital shall use its best
endeavours to procure that any such Affiliate shall comply with these
undertakings as if it had given them.
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Provision of Information

12,

Capital shall furnish promptly to.the OFT such information as the OFT
considers necessary to enable it to monitor these undertakings.

Extension of time limits -

13.

The OFT may, where appropriate, in response to a written request from
Capital showing good cause, or otherwise at its own discretion, grant an
extension of any period specified or referred to in these undertakings.

Interpretation

14.1

14.2

14.3

14.4

The Interpretation Act 1978 shall apply to these undertakings as it does
to Acts of Parliament.

References in these undertakings to any English law term for any legal
status, interest, concept or thing shall in respect of any jurisdiction other
than England and Wales be deemed to include what most nearly
approximates in that jurisdiction to the English law term.

In these undertakings the word “including” shall mean including without
limitation or prejudice to the generality of any description, definition, term
or phrase preceding that word and the word “include” and its derivatives
shall be construed accordingly. . R

For the purposes of these' undertakings:
“the Act” means the Enterprise Act 2002;

“Affiliate” of a person is another person who satisfies the following
condition, namely that any enterprise (which, in this context, has the
meaning given in section 129(1) of the Act) that the first person carries
on and any enterprise that the second person carries on from time to time
would be regarded as being under commeon control for the purposes of
section 26 of the Act;

“Associated Person” means a person or persons associated with Capital

‘within the meaning of section 127(4) of the Act and includes any
-Subsidiary of such a person or persons;

“business” has the meaning given by section 129(1) and (3) of the Act;
“Capital” means Capital Radio plc;
"CC” means the Competition Commission;

“the Century 106 Business” means the whole or substantially the whole
of the rights, assets, interests and obligations of or associated with the
business cdmprising' a local sound broadcasting service for the East
Midlands carried on under licence number L200-1 by Border Radio
Holdings Limited and currently with the call sign “106 Century FM”
including without prejudice to the foregoing:
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(a) all or substantially all tangible and intangible assets which.
contribute to the current operation or are necessary to ensure the
viability or competitiveness of that business;

(b) all or substantially all licences, permits, consents and
authorisations issued by any governmental organisation for the
benefit or purpose of that business;

(c) all or substantially all contracts, leases, commitments and
customer orders of or associated with that business;

(d) all customer, 'credit and other records of that business; and
(e) the personnel of that business.

"Control” shall be construed in accordance with section 26 of the Act,
and in the case of a body corporate, a person shall be deemed to Control
it if he holds, or has an interest in, shares of that body corporate
amounting to 10 per cent or more of its issued share capital or carrying
an entitlement to vote at meetings of that body corporate of 10 per cent
or more of the total number of votes which may be cast at such
meetings; : -

“the Decision” means the OFT's decision dated 22 December 2004 in
connection with the anticipated acquisition by Capital of GWR;

"vaeétment Period” means the period of time determined by the OFT and
notified in writing to Capital by the OFT; '

“Interest” includes shares, an interest in shares and any other interest
carrying an entitlement to vote at shareholders’ meetings; and for this
purpose “an interest in shares” includes an entitlement by a person other
than the registered holder, to exercise any right conferred by the holding
“of these shares or an entitlement to Control the exercise of such right;

“Group ’of'Interconnected Bodies Corporate” has the meaning given in
section 129(2) of the Act; references to a Group of Interconnected
Bodies Corporate shall be to the Group of Interconnected Bodies
Corporate as constituted from time to time;
“GWR"” means GWR Group plc;

“OFT” means the Office of Fair Trading;

"Subsizdiary" shall be construed in accordance with section 736 of the
‘Companies Act 1985 (as amended), unless otherwise stated;

“Trustee” means the person appointed pursuant to paragraph 4.4, 4.5 or
4.7 to carry out the Trustee Functions;

“Trustee Functions” means the functions set out in paragraphs 6.1, 6.2,
6.3, 6.4, 6.5, 6.6, and 6.7;

10
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“UK” means the United Kingdom of Great Britain and Northern Ireland;

“"Working Days” mean any days of the week other than a Saturday,
Sunday or any other day that is a public holiday in England; and

unless the context requires otherwise, the singular shall include the plural
and vice versa.

11
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EX PLR

COMPLETED ACQUISITION BY THE DUNFERMLINE PRESS LIMITED OF BERKSHIRE
REGIONAL NEWSPAPERS FROM TRINITY MIRROR PLC

PROPOSED UNDERTAKINGS TO BE GIVEN BY DUNFERMLINE. PRESS LIMITED TO
THE OFFICE OF FAIR TRADING PURSUANT TO SECTION 73 OF THE ENTERPRISE
ACT 2002

WHEREAS:
(a) On 29 July 2007, DPL acquired BRN from Trinity Mirror plc;

(b) It appears to the OFT that, as a consequence of that transaction, a relevant
merger situation has been created in the UK;

(c) The OFT has a duty to refer a completed merger to the CC for further
investigation where it believes that it is or may be the case that the creation
of that merger situation has resulted or may be expected to result in a
substantial lessening of competition within any market or markets in the UK
for goods or services; -

(d) Under section 73 of the Act the OFT may, instead of making such a -
reference and for the purpose of remedying, mitigating or preventing the
substantial lessening of competition concerned or any adverse effect which
may be expected to result from it, accept undertakings to take such action
as it considers appropriate, from such of the parties concerned as it
considers appropriate, in particular having regard to thé need to achieve as
comprehensive a solution as is reasonable and practicable to the substantial
lessening of competition and any adverse effects resulting from it;

(e) The OFT considers that, in the absence of appropriate undertakings, it would
be under a duty to refer the acquisition of BRN to the CC;

(f) The OFT further considers that the undertakings given below by DPL are
appropriate to remedy, mitigate or prevent the substantial lessening of
competition, or any adverse effect which has or may have resulted from it,
or may be expected to result from it, as specified in the Decision; and

{g) DPL offered initial undertakings pursuant to section 71 of the Enterprise Act
2002, which the OFT accepted on 28 November 2007, in respect of the
’ Acqunsntlon These initial undertakings cease to be in force on the acceptance

of the undertakings in lieu given below by DPL.

NOW THEREFORE DPL hereby gives to the OFT the following undertakings for the
purpose of remedying, mitigating or preventing the substantial lessening of
competition, or any-adverse effect which has or may have resulted from it or may
be expected to result from it.

03/110126_1 : ’ 1
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Effective date of the undertakings

1.1 These undertakings shall take effect from the date that, having been signed
by DPL, they are accepted by the OFT.

Divestment of the Divestment Business

2.1 DPL shall, prior to acceptance of these undertakings by the OFT, enter into a
legally binding agreement to divest to the satisfaction of the OFT the
Divestment Business to the proposed purchaser, Baylis, on terms approved
by the OFT in advance of acceptance of these undertakings. '

2.2 Without prejudice to the generality of paragraph 2.1 above, DPL shall use all
reasonable endeavours to ensure the transfer of the Key Staff with the
divestment of the Divestment Business if desired by the proposed purchaser
of the Divestment Business.

2.3  Without prejudice to the generality of paragraph 2.1 above, the Parties shall
take the following measures to the extent they may be necessary in the.
opinion of the OFT, to effect the sale of the Divestment Business in
accordance with the provisions of these undertakings:

(a) the transfer or vesting of property, assets, rights, personnel, liabilities
. or obligations (including without prejudice any contracts, licences,
authorisations, permits or consents);

(b) the adjustment of contracts, whether by discharge or reduction or
assignment of any liability or obligation or otherwise;

(c) the creation, allotment, transfer, surrender or cancellation of any
shares, stock or securities; and/or ‘

(d) the formation or winding up of a company.
Approval of purchaser and terms of divestment

3.1 For the purposes of the OFT approving Baylis as a proposed purchaser for
the Divestment Business in accordance with these undertakings, DPL shall,
save as required or permitted by the OFT, satisfy the OFT that:

(a) the acquisition by the proposed purchaser of the Divestment Business
remedies, mitigates or prevents the substantial lessening of
competition concerned or any adverse effect which has or may have
resulted from it, or may be expected to result from it, in particular,
having regard to the need to achieve as comprehensive a solution as
is reasonable and practicable to the substantial lessening of
competition and any adverse effects resulting from it; .

03/110126 1 . ’ 2
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(b) the proposed purchaser is independent of and unconnected to DPL
and the Group of Interconnected Bodies Corporate to which DPL
belongs and any Associated Person or Affiliate of DPL or such Group
of Interconnected Bodies;

(c). the proposed purchaser has the financial resources, expertise
(including the managerial, operational and technical capability) and
incentive to maintain and operate the Divestment Business as part of
a viable and active business in competition with DPL and other
competitors in the provision of local newspapers in Slough and
‘Windsor;

(d) the proposed purchaser must reasonably be expected by the OFT to
obtain all necessary approvals and consents from any regulatory
‘authority plus all relevant consents; and

(e) the acquisition by the proposed purchaser of the Divestment Business
is not expected to result in a substantial lessening of competition
within any market or markets in the UK. :

3.2 The OFT may require DPL and/or a proposed purchaser to provide it with
"~ such information and documentation as it may reasonably require to satisfy
. the OFT that the proposed purchaser will fulfil the requirements set out in .
paragraph 3.1 above. o ' ‘

Interim action

4.1 Pending completion of the divestment of the Divestment Business, DPL shall
ensure that: ' '

(a) without accepting any duty- to make any substantial capital
investment additional to investment arrangements in place at the time
of the Acquisition, the Divestment Business is maintained as a going
concern and sufficient resources are made available for the
development of the Divestment Business on the basis of its pre-
merger plans;

(b) except in the ordinary course of business, no substantive changes are
made to the organisational structure of the Divestment Business or
the management responsibilities within the Divestment Business;

(c) except with the prior written consent of the OFT, the Divestment
Business is maintained and preserved, including facilities and
goodwill;

03/110126_1 , ' 3
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(d) the nature, description, range and standard of goods and services
currently supplied by the Divestment Busnness are maintained and
preserved;

(e)  the separate trading name and/or the separate sales or brand identity

of the Divestment Business is maintained;

f) except in accordance with paragraph 2.1, no assets of the
Divestment Business are disposed of, and no Interest in such assets is
created or disposed of, other than in the ordinary course of business;

(9) there is no integration, or further integration, of the information \
technology used by DPL with that used by the Divestment Business
and the software and hardware platforms of the Divestment Business

shall remain essentially unchanged except for routine changes and
maintenance;

(h) all reasonable steps are taken to encourage all Key Staff to remain
with the Divestment Business; and

(i) to the extent it has not already occurred and except as detailed
below, no Confidential Information relating to the Divestment
Business shall pass, directly or indirectly from the Divestment
Business (or any employees, directors, agents or ‘Affiliates of the
Divestment Business) to DPL (or any of its employees, directors,
agents or Affiliates), or vice versa, except where strictly necessary in
the ordinary course of business or in any of the following
circumstances: '

(i)  the transfer of any accounting information necessary to allow
DPL's Chief Executive, Deputy Chief Executive and Group
Secretary and the DPL Board to monitor and review the
financial performance of the Divestment Business provided
that such accounting information |s not passed on to any other
person within DPL

(ii) the transfer of any information required in connection with
DPL's dealings with the OFT; or

(iii) the transfer of any information necessary for compliance with
any statutory or accounting obligations to the extént that such
compllance cannot be achieved separately by each of the
businesses and including for the avoidance of doubt the
compilation of consolidated - accounts in line with DPL's
existing accounting practices;

(iv) any steps necessary in order for DPL to comply with these
undertakings;

03/110126_1 . 4
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‘provided that, upon divestment of the Divestment Business, any
records or copies (electronic or otherwise) of Confidential Information
held by DPL in relation to that Divestment Business (or vice versa)
shall be returned to the relevant business and any copies destroyed.

Continued separation

5.1

Except with the prior written consent of the OFT, following the divestment
of the Divestment Business, DPL or any member of the Group of
Interconnected Bodies Corporate to which DPL belongs: '

(a) shall not, directly or indirectly, hold, acquire, re-acquire or use:
(i) any Interest in the Divestment Business;

(ii) any Interest in any company carrying on or having Control of
the Divestment Business (other than any investments made in
the ordinary course of the operation of any of the employee
benefit and pension schemes of DPL or of any members of the
Group of Interconnected Bodies Corporate to which DPL
belongs of not more than three per cent in aggregate of the
issued equity share capital in any such company, whose
shares are listed or dealt with on any recognised investment
exchange, which carries no more than three per cent of the
voting rights exercisable at meetings of such company); or

(iii) other than in the ordinary course of business, any of the assets
of the Divestment Business; '

(b shall procure that no employee or director of DPL or of any member o'f

03/110126_1

the Group of Interconnected Bodies Corporate to which DPL belongs
holds or is hominated to any directorship or managerial position in any
company or other undertaking utilising or having Control of the
Divestment Business without the OFT’s prior written consent;

(c) shall not participate in the formulation of, or (other than in the
ordinary course of business) influence or attempt to influence, the
policy of any company or other undertaking carrying on or having
Control of the Divestment Business; and

(d) shall not enter into or carry out any agreement or arrangement with

any person, if the carrying out of the agreement or arrangement is-

- intended to result or will result in any Associated Person or Affiliate of

DPL or of any member of the Group of Interconnected Bodies

Corporate to which DPL belongs directly or indirectly acquiring the

Divestment Business or doing any of the things listed in sub-
paragraphs (a), (b) and (c) above.
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Compliance

6.1 DPL shall comply promptly with such written directions as the OFT may from
time to time give: ‘

(a) to take such steps as may be specified or described in the directions
for the purpose of carrying out or secunng compliance with these
undertakings; and/or

(b) to do or refrain from doing anything so specified or described which
they might be required by these undertakings to do or to refrain from
doing.

6.2 DPL shall procure that any member of -the same Group of Interconnected

Bodies Corporate as DPL complies with these undertakings as if it had given

" them and actions and omissions of the members of the same Group of

Interconnected Bodies Corporate as DPL shall be attributed to DPL for the
purposes of these undertakings.

6.3 Where any Affiliate of DPL is not a member of the same Group of
Interconnected Bodies Corporate as DPL, DPL shall use its best endeavours
to procure that any such Affiliate shall comply with these undertakings as if
it had given them. ’

Provision of Information

7.1 DPL shall furnish promptly to the OFT such information as the OFT considers

- necessary in relation to or in connection with the implementation and/or
enforcement of and/or the compliance with these undertakings, including for
the avoidance of doubt, any confidential information. -

Interpretation

8.1 The Interpretation Act 1978 shaII apply to these undertakings as it does to
Acts of Parliament.

8.2 References in these undertakings to any English law term for any legal
status, interest, concept or thing shall in respect of any jurisdiction other
than England and Wales be deemed to include what most nearly
approximates in that jurisdiction to the English law term.

8.3 In these undertakings the word “including” shall mean including without
limitation or prejudice to the generality of any description, definition, term or

phrase preceding that word and the word “include” and its derivatives shall
be construed accordingly. '

03/110126_1 : ' , : 6
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8.4  For the purposes of these undertakings:

“Acquisition” means the acqunsntlon on 29 July 2007 by DPL of BRN from Trinity
Mirror plc;

”the Act” means the Enterprise Act 2002;

“Affiliate” of a person is another person who satisfies the following condition,
namely that any enterprise (which, in this context, has the meaning given in section
129(1) of the Act) that the first person carries on and any enterprise that the
second person carries on from time to time would be regarded as being under
common control for the purposes of section 26 of the Act; _

“Associated Person” means a person or persons associated with -DPL within the
meaning of section 127(4) of the Act and includes any Subsidiary of such a person
or persons;

"Baylis" means Baylis & Co (The Maidenhead Advertiser) Limited;

“BRN” means ABerkshire Regional Newspapers, formerly a business. unit of Trinity
Mirror PLC and now incorporated into Berkshire Media Group Limited comprising the
assets acquired by DPL from Trinity Mirror plc by agreement compIeted on 29 July
2007.

'”business"‘ has the meaning given by section 129(1) and (3) of the Act;
“CC” means the Competition Commission;

“Confidential Information” means any business secrets, know-how, commercially
sensitive information, intellectual property or any other information of a confldentlal
or proprietary nature;

“Control” shall be construed in accordance with section 26 of the Act, and in the
case of a body corporate, a person shall be deemed to Control it if he holds, or has
an interest in, shares of that body corporate amounting to 10 per cerit or more of
its issued share capital or carrying an entitlement to vote at meetings of that body
. corporate of 10 per cent or more of the total number of votes which may be cast at
such meetings;

“the Decision” means the OFT’s decision under section 22 of the Act dated 4
February 2008 i in connection with the Acquisition;

03/110126 1 ' ‘ -7
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“the Divestment Business” means the whole or substantially the whole of the
rights, assets, interests and obligations of or associated with each of the Slough &
South Bucks Express and the Windsor, Ascot & Eton Express, as operated at the
date of entry into a legally binding agreement for the sale of these titles by DPL,
including without prejudice to the foregoing: :

(a) all or substantially all tangible and intangible assets which contribute to the
current operation or are necessary to ensure the viability or competitiveness
of each of the Slough & South Bucks Express and the Windsor, Ascot &
Eton Express and which are capable of being transferred;

(b) all or substantially all licences, permits, consents and authorisations issued

' - by any governmental organisation for the benefit of each of the Slough &
South Bucks Express and the Wlndsor, Ascot & Eton Express and which are
capable of belng transferred

{c)  all or substantially aII contracts, vehicle leases, commitments and customer
orders of or associated with each of the Slough & South Bucks Express and
the Windsor, Ascot & Eton Express which are capable of being transferred;

(d) all customer, credit and other records of each of the Slough & South Bucks
Express and the Windsor, Ascot & Eton Express (in hard copy only);

(e) all trading names associated with each of the Slough & South Bucks Express .
and the Windsor, Ascot & Eton Express, but not including the Maidenhead
Express title; and

(f) the personnel employed by DPL in relation to each of the Slough & South
Bucks Express and the Windsor, Ascot & Eton Express, other than the
member. of staff within BRN with responsibility for overseeing the installation
of the production IT platform across the whole of the BRN business.

“DPL” means The Dunfermline Press Limited;

“Interest” includes shares, an interest in shares and any other interest carrying an
entitlement to vote at shareholders’ meetings; and for this purpose “an interest in
shares” includes an entitlement by a person other than the registered holder,
exercise any right conferred by the holding of these shares or an entltlement to
Control the exercise of such right;

“Group of Interconnected Bodies Corporate” has the meaning given in section
129(2) of the Act; references to a Group of Interconnected Bodies Corporate shall

be to the Group of Interconnected Bodies Corporate as constituted from time to
time; '

“Key Staff” means staff in positions of executive or managerial responsibility and/or
whose performance affects the viability of the Divestment Business;

03/110126_1 ' 8
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“OFT"” means the Office of Fair Trading;

Z

“Subsidiary” shall be construed in accordance with section 736 of the Companies
Act 1985 (as amended), unless otherwise stated; and

“UK” means the United Kingdom of Great Britain and Northern Ireland.

FOR AND ON BEHALF OF DPL

............... Signature PP o1 1o 3 ¥-1 191 0
R T TTEO PRI Name  ........ e, | Name.
; et et Title  eovreeeeeeeeeenns cererrere e neees Title
[ TP DAE eeeeeeeeeere e, Date
- (Director) Directbr/Company Secvll'etary
03/110126_1 : _ _ 9
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EX.PLY

COMPLETED ACQUISITION BY GLOBAL RADIO UK LTD OF GCAP MEDIA PLC

UNDERTAKINGS TO BE GIVEN BY GLOBAL RADIO UK LTD TO THE OFFICE OF
FAIR TRADING PURSUANT TO SECTION 73 OF THE ENTERPRISE ACT 2002

WHEREAS:
_ (a) On 6 June 2008 Global acquired GCAP;

{(b) It appears to the OFT that, as a consequence of that transaction, a relevant
merger situation has been created in the UK;

{c) The OFT has a duty to refer a completed merger to the CC for further
investigation where it believes that it is or may be the case that the creation
of that merger situation has resulted or may be expected to result in a
substantial lessening of competition within any market or markets in the UK
for goods or services; )

{(d) Under section 73 of the Act the OFT may, instead of making such a
reference and for the purpose of remedying, mitigating or preventing the
substantial lessening of competition concerned or any adverse effect which
may be expected to result from it, accept undertakings to take such action
as it considers appropriate, from such of the parties concerned as it
considers appropriate, in particular having regard to the need to achieve as
comprehensive a solution as is reasonable and practicable to the substantial
lessening of competition and any adverse effects resulting from it;

(e) The OFT considers that, in the absence of appropriate undertakings, it would
be under a duty to refer the acquisition of GCAP to the CC; and -

{f) .The OFT further considers that the undertakings given below by Global are
appropriate to .remedy, mitigate or prevent the substantial lessening of
competition, or any adverse effect which has or may have resulted from it,
or may be expected to result from it, as specified in the Decision.

NOW THEREFORE Global hereby gives to the OFT the following undertakings for
the purpose of remedying, mitigating or preventing the substantial lessening of -
competition, or any adverse effect which has or may have resulted from it or may
be expected to result from it. '

Effective date of the undertakings

1.1 These ‘undertakings shall take effect from the date that, having been sign'ed
by Global, they are accepted by the OFT.
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Divestment of the East Midlands Divestmeént Business and the West Midlands
Divestment Business

2.1

2.2

2.3

Global shall, prior to acceptance of these undertakings by the OFT, enter into
a legally binding agreement (or agreements), conditional on OFT approval, to
divest to the satisfaction of the OFT the East Midlands Divestment Business

.and the West Midlands Divestment Business each as a going concern to the
" proposed purchaser, LDC, on terms approved by the OFT in advance of

acceptance of these undertakings. The completion of the divestment of
each of the East Midlands Divestment Business and the West Midlands
Divestment Business as contemplated by such agreements shall take place
within a period not exceeding two months from the date the undertakings
take effect (as set out in paragraph 1.1 above).

Without prejudice to the generality of paragraph 2.1 above, Global shall use
all reasonable endeavours to ensure the transfer of the Key Staff with the
divestment of the East Midlands Divestment Business and the West Midlands
Divestment Business if so desired by LDC as the proposed purchaser of the
East Midlands Divestment Business and the West Midlands Divestment

Business.

Without prejudice to the generality of paragraph 2.1 above, Global shall take
one or more of the following measures to the extent they may be necessary
in the opinion of the OFT to effect the sale of the East Midlands Divestment
Business and the West Midlands Divestment Busnness in accordance with the
provisions of these undertaklngs

(a) the transfer of Global’s shareholding in the East Midlands Divestment
Business and the West Midlands Dlvestment Business;

(b) the transfer of the rights and contracts associated with the existing

carriage agreements for the DAB broadcast of the East Midlands
Divestment Business analogue services in the East Midlands and the
West Midlands Divestment Business analogue services in'the West
Midlands, save where such transfer can only be effected by means of
the consent of a third party in which case Global shall take steps to
procure the consent of that third party or secure alternative
arrangements for DAB broadcasting of those services where such
consent cannot be secured; '

{(c) the transfer of the West Midlands Divestment Business brand names
relating to the FM analogue broadcast licences of the West Midlands
Divestment Business and the licensing of the Heart brand relating to
the FM analogue broadcast licence of the East Midlands Divestment
Business as contemplated by paragraph 4.3 below;
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(d) the transfer or vesting of any additional property, assets, rights,
. personnel, liabilities or obligations, including without prejudice any
contracts, licences, authorisations, permits or consents;

(e) the adjustment of contracts, whether by discharge or reduction or
assignment of any liability or obligation or otherwise;

(f) the creation, allotment, transfer, surrender or cancellation of any
shares, stock or securities; and

{g) the formation or winding up of a company.

2.4  Global shall ensure that the sale and purchase agreement entered into for the
purposes of paragraph 2.1 above includes a warranty that the purchaser has
the financial resources, expertise (including the managerial, -operational and
technical capability), incentive and intention to maintain and operate the East .
Midlands Divestment Business and the West Midlands Divestment Business
as part of a viable and active business in competition with Global and other

competitors in the supply of regional advertising campaigns in each of the
East Midlands and West Midlands.

2.5 In the event that Global fails to divest the East’ Midlands Divestment
Business and West Midlands Divestment Business in accordance with
paragraph 2.1 above, the OFT may require Global to divest the East Midlands
Divestment Business and the West Midlands Divestment Business as a going
concern to a purchaser or purchasers approved by the OFT.

Approval of purchaser and terms of divestment

3.1 For the purposes of the OFT approving LDC as a proposed purchaser for the
East Midlands Divestment Business and the West Midlands Divestment
Business in accordance with these undertakings, Global shall, save as
required or permitted by the OFT, satisfy the OFT that:

{a) the acquisition by LDC of the East Midlands Divestment Business and
the West Midlands Divestment Business remedies, mitigates or
prevents the substantial lessening of competition concerned or any
adverse effect which has or may have resulted from it, or maybe
expected to result from it, in particular, having regard to the need to
achieve as comprehensive a solution as is reasonable and practicable
to the substantial lessening of competition and any adverse effects
resulting from it; :

{b) LDC is independent of and unconnected to Global and the Group of
Interconnected Bodies Corporate to which Global belongs and any
Associated Person or Affiliate of Global or such Group of
Interconnected Bodies; ' :
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{c) LDC has the financial resources, expertise (including the managerial,
operational and technical capability), incentive and intention to
maintain and operate the East Midlands Divestment Business and the
West Midlands Divestment Business as part of a viable and active
business in competition with Global and other competitors in the
provision of regional radio advertising campaigns to reach listeners in
the East and West Midlands;

{d) LDC has obtained all necessary approvals and consents; and

{e) the acquisition by LDC of the East Midlands Divestment Business and
the West Midlands Divestment Business does not create a realistic
prospect of a substantial Iessenlng of competition within any market-
or markets in the UK.

3.2 The OFT may require Global to provide it with such information and
documentation as it may reasonably require to satisfy the OFT that LDC W|II‘
fulfil the requirements set out in paragraph 3.1 above.

Advertising Sales Agreement and licence of Heart brand

4.1 Global shall enter into a Advertising Sales Agreement with LDC which
provides for Global to sell advertising campaigns for the East Midlands
Divestment Business and West Midlands Divestment Business on behalf of
. LDC for use as part of National Campaigns.

4.2  Global shall be deemed to have complied with the obligation -at paragraph
4.1 if the OFT is satisfied that, prior to the acceptance of these undertakings
by the OFT, Global has entered into a legally binding agreement (or
agreements) to divest the East Midlands Divestment Business and the West
Midlands Divestment Business (in accordance with its obligation under
paragraph 2.1 above), which agreement (or agreements) provides that on
completion of such agreement (or agreements) LDC shall deliver or make
available to Global a duly executed version of an agreed form Advertising
Sales Agreement, provided that the terms of ~the Advertising Sales
Agreement:

(a) do not individually and/or collectively reduce or undermine LDC's
ability to compete actively with Global as regards the sale of Regional
Campaigns that do not form part of a National Campaign, including,
for example, by the imposition of a minimum inventory requirement
for National Campaigns beyond that which would be considered

" reasonable and proportionate in relation to such an Advertising Sales
Agreement in these circumstances; '

- (b) do not individually and/or collectively reduce or undermine LDC's

incentive to compete actively with Global in the sale of Regional
“Campaigns that do not form part of a National Campaign; and
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{c) contain no direct or indirect restriction on LDC's ability to sell
Regional Campaigns, including Regional Campaigns-forming part of a
National Campaign, regardless of the identity of any customer
purchasing such Regional Campaign, provided that the customer in
question has indicated their preference to purchase a Regional
Campaign directly from LDC.

Global shall enter into a Brand Licence with LDC in order to allow LDC to use
the Heart brand in relation to the East Midlands Divestment Business.

Global shall be deemed to have complied with the obligation at paragraph
4.3 if the OFT is satisfied that, prior to the acceptance of these undertakings
by the OFT, Global has entered into a legally binding agreement (or
agreements) to divest the East Midlands Divestment Business and the West
Midlands Divestment Business (in accordance with its obligations under

_ paragraph 2.1 above), which agreement {or agreements) provides that on

completion of such agreement (or agreements) LDC shall deliver or make
available to Global a duly executed version of an agreed form Brand Licence,
provnded that the terms of the Brand Licence:

(a) do not provide Global with the ability to determine or influence LDC's
* choice of local programming staff or local presenters for the East
Midlands Divestment Busmess or the West Midlands Dlvestment
Business;

(b) do not individually and/or collectively reduce or undermine LDC's
“ability to compete actively with Global as regards the sale of Regional
Campaigns that do not form part of National Campaigns, including,
for example, by: .

{i) the imposition of minimum quality standards beyond those that
would be considered reasonable and proportionate in relation
to such a Brand Licence; and/or

ii) the imposition of a minimum quantity . of national network
programming that is materially detrlmental to the commercnal
operation of the Station;

(c) do’ not individ.uaIIy and/or collectively reduce or undermine LDC’s
- incentive to compete actively with Global in the sale of Regional -
Campaigns that do not form part of a National Campaign; and

{d) contain no direct or indirect restriction on LDC's ability to sell
Regional Campaigns, including Regional Campaigns forming part of a
National Campaign, regardless of the identity of any customer
purchasing such Regional Campaign, provided that the customer in
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question has indicated their preferehce to purchase a Regional
Campaign directly from LDC.

Interim action

5.1

Prior to the completion of the divestment of the East Midlands Divestment
Business and the West Midlands Divestment Business to the satisfaction of
the OFT in accordance with the provisions of these undertakings, Global
shall ensure that from the date these undertakings take effect and-except
with the prior written consent of the OFT:

{a) without accepting any. duty to make any substantial capital
investment additional to investment arrangements in place at the time
of the Acquisition, each of the East Midlands Divestment Business
and the West Midlands Divestment Business is maintained as a going
concern and sufficient resources are made available for the
development of each of the East Midlands Divestment Business and
the West Midlands Divestment Business on the basns of their
respectlve pre-merger plans;

(b) no substantive changes are made to the organisational structure of
the East Midlands Divestment Business and the West Midlands
Divestment Business or the management responsibilities within the
East Midlands Divestment Business and the West Midlands
Divestment Business, other than in the ordinary course of business;

(c)  the East Midlands Divestment Business and the West Midlands
Divestment Business are maintained and preserved, including facilities "
and goodwill;

(d) the nature, description, range and.standardAof goods and services
currently supplied by the East Midlands Divestment Business and the
West Midlands Divestment Business are maintained and preserved;

(e) ~ ‘the separate trading name and/or the separate sales or btand identity
of each of the East Midlands Divestment Business and the West
Midlands Dlvestment Business is maintained;

(f)  except in relation to the divestment of the East Midlands Divestment
Business and the West Midlands Divestment Business to LDC, no
assets of the East Midlands Divestment Business and the West
Midlands Divestment Business are disposed of, and no Interest in
such assets is created or disposed of, other than in the ordlnary
course of business;

(g) there is no further integration of the information technology used by’
Global with that used by either of the East Midlands Divestment
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Business and the West Midlands Divestment Business and the
software and hardware platforms of the East Midlands Divestment
Business. and the West Midlands Divestment Business shall remain
essentially unchanged, except for routine changes and maintenance;

(h)  all reasonable steps are taken to encourage all Key Staff to remain
with the East Midlands Divestment Business and the West Midlands
Divestment Business, save where LDC has stated in writing to Global
that it does not wish that an individual member of the Key Staff be
transferred to it with the divestment of the East Midlands Divestment
Business and the West Midlands Divestment Business; and

(i) to the extent it has not already occurred and except as detailed
below, no Confidential Information relating to any of the East
Midlands Divestment ‘Business and the West Midlands Divestment
Business shall pass, directly or indirectly from the East Midlands
Divestment Business or the West Midlands Divestment Business (or
any employees, directors, agents or Affiliates of the East Midlands
Divestment Business and the West Midlands Divestment Business) to
Global (or any of its employees, directors, agents or Affiliates), or vice
versa, except where strictly necessary in the ordinary course of
business or in any of the following circumstances:

(i) the transfer of any accounting information necessary to allow

' Global’s Chief Executive, Chief Financial Officer and Group

Secretary and the Global Board to monitor and review the

financial performance of the East Midlands Divestment

Business and the West Midlands Divestment Business provided

that such accounting information is not passed on to any other
person within Global; '

(i the transfer of any information required in connection with
Global’s dealings with the OFT;

(iii) the transfer of any information necessary for compliance with
- any statutory or accounting obligations to the extent that such
compliance cannot be achieved separately by each of the East
Midlands ‘Divestment Business and the West Midlands
Divestment Business businesses;

(iv) ~ any steps necessary in order for Global to comply with these
undertakings; '

provided that, upon divestment of any of the East Midlands
Divestment Business and the West Midlands Divestment Business,
any records or copies {(electronic or otherwise) of Confidential
Information held by Global in relation to East Midlands Divestment
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Business or the West Midlands Divestment Business shall be returned
to the relevant business and any copies destroyed.

Continued separation

6.1

Except with the prior written consent of the OFT, following the divestment
of the East Midlands Divestment Business and the West Midlands
Divestment Business, Global or any member of the Group of Interconnected
Bodies Corporate to which Global belongs:

{(a) shall not, directly or indirectly, hold, acquire, re-acquire or use:

(i) any Interest in the East Midlands Divestment Business or the
West Midlands Divestment Business;

(ii) any Interest in any company carrying on or having Control of
the East Midlands Divestment Business or the West Midlands
Divestment Business (other than any investments made in the
ordinary course of the operation of any of the employee

~ benefit and pension schemes of Global or of any members of
the Group of Interconnected Bodies Corporate to which Global
belongs of not more than three per cent in aggregate of the
_issued equity share capital in any such company, whose
shares are listed or dealt with on any recognised investment
exchange, which carries no more than three per cent of the
voting rights exercisable at meetings of such company); or

{iii) other than in the ordinary course of business, any of the assets
’ of the East Midlands Divestment Busnness or the West
Midlands Divestment Busmess

(b) shall procure that no employee or director of Global or of any member
of the Group of Interconnected Bodies Corporate to which Global
beIongs holds or is nominated to any directorship or managerial

. position in any company or other undertaking utilising or having
Control of the East Midlands Divestment Business or the West
Midlands Divestment Business without the OFT’s prior -written
consent;

(c) shall not participate in the formulation of, or (other than in the

ordinary course of business) influence or attempt to influence, the
policy of any company or other undertaking carrying on or having
Control of the East Midlands Divestment Business and the West
Midlands Divestment Business; and

(d) shall not enter into or carry out any agreement or arrangement with

any person, if the carrying out of the agreement or arrangement is
intended to result or will result in any Associated Person or Affiliate of
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Global or of any member of the Group of Interconnected Bodies
Corporate to which Global belongs directly or indirectly acquiring the
East Midlands Divestment Business and the West Midlands-
Divestment Business or doing any of the things listed in sub-
paragraphs (a), (b) and (c) above.

Compliance

7.1 Global shall comply promptly with such written directions as the OFT may
from time to time give: :

{a) to take such steps as may be specified or described in the directions
for the purpose of carrylng out or secunng compliance with these
“undertakings; or

(b) to do or refrain from doing anything so specified or described which
‘ they might be required by these undertaklngs to do or to refrain from
doing.

7.2 Global shall procure that any member of the same Group of Interconnected
: Bodies Corporate as Global complies with these undertakings as if it had
given them and actions and omissions of the members of the same Group of
Interconnected Bodies Corporate as Global shall"be attributed to Global for

the purposes of these undertakings. ‘ '

7.3 Where any Affiliate of Global is not a member of the same Group ‘of
Interconnected Bodies Corporate as Global, Global shall use its best
endeavours to procure that any such Affiliate shall compIy with these
undertakings as if it had given them.

Provision of Information

8.1 Global shall furnish promptly to the OFT such information as the OFT
considers necessary in relation to or in connection with the implementation
and/or enforcement of and/or the compliance "with these undertakings,
including for the avoidance of doubt, any confidential information.

Interpretation

9.1 The Interpretation Act 1978 shall apply to these undertaklngs as it does to
Acts of Parliament.

9.2 References in these undertakings to any English law term for any legal
status, interest, concept or thing shall in respect of any juriédiction other
than England and Wales be deemed to include what most nearly
approximates in that jurisdiction to the English law term.

MOD300007642



For Distribution to CPs

9.3 In these undertakings the word “including” shall mean including without
limitation or prejudice to the generality of any description, definition, term or
phrase preceding that word and the word “include” and its derivatives shall
be construed accordingly.

9.4 For the purposes of these undertakings:

“Acquisition” meavn's the completed acquisition on 6 June 2008 by Global of GCAP;
“Advertising Sales Agreement” has the meaning set out in Clause 4.1 above;
“the Act” means the Enterprise Act 2002;

“Affiliate” of a person is another person who satisfies the following condition,
namely that any enterprise (which, in this context, has the meaning given in section
129(1) of the Act) that the first person carries on and any enterprise that the
second person carries on from time to time would be regarded as being under
common control for the purposes of section 26 of the Act; ‘

“Associated Person” means a person or persons associated with Global within the
meaning of section 127(4) of the Act and includes any Subsidiary of such a person
Or persons; : :

“Brand Licence” has the meaning set out in Clause 4.3 above;

" “business” has the meaning given by section 129(1) and (3) of the Act;

“CC” means the Competition Commission;

“Confidential Information” means any business secrets, know-how, commercially
.sensitive information, intellectual property or any other information of a confldentlal
or proprietary nature;

“Control” shall be construed in accordance with section 26 of the Act, and in the
case of a body corporate, a person shall be deemed to Control it if he holds, or has -
an interest in, shares of that body corporate amounting to 10 per cent or more of
its issued share capital or carrying an entitlement to vote at meetings of that body
corporate of 10 per cent or more of the total number of votes which may be cast at

such meetings;

“the Decision” means the OFT's decision under section 22 of the Act dated 8
August 2008 in connection with the Acquisition;

10
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“East Midlands Divestment Business” means the whole or substantially the whole of
the rights, assets, interests and obligations of or associated with the following
companies:

Name ' - | Company Number
Global Radio East Midlands Limited 03050677
Border Radio Holdings Limited 03376590

which comprise a local sound broadcasting service for the East Midlands carried on
under the following licence number and with the following call sign

Licence number Carried on by Call sign

. Global Radio East o "
AL200-1 Midlands Limited Heart

excluding the Heart brand, but including without prejudice to the foregoing:

(a) all or substantially all tangible and intangible assets which contribute to the
current operation ‘or are necessary to ensure the viability or competitiveness
of that business; ' '

{b) all or substantially all licences, permits, consents and authorisations issued
by any governmental or regulatory organisation for the benefit or purpose of
that business; *- T

{c) all or substantially all contracts, leases, commitments and customer orders of
‘or associated with that business;

{d) all customer, credit-and other records of that business; and
{e) the personnel of that business.

“GCAP"” means GCap Media plc;

“Global” means Global Radio UK Limited;

“Group of Interconnected Bodies Corporate” has the meaning given in section
129(2) of the Act; references to a Group of Interconnected Bodies Corporate shall
be to the Group of Interconnected Bodies Corporate as constituted from time to
time; : ' '
“Interest” includes shares, an interest in shares and any other interest carrying an

entitlement to vote at shareholders’ meetings; and for this purpose “an interest in
shares” includes an entitlement by a person other than the registered holder, to

11
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exercise any right conferred by the holding of these shares or an entitlement, to
Control the exercise of such right;

“Key Staff” means staff in positions of executive or managerial responsibility and/or
whose performance affects the viability of the East Midlands Divestment Business
and/or the West Midlands Divestment Business; '

“LDC"” means LDC Media;

“National Campaign” mean an advertising campaign that is either UK-wide in scope
or is at least wider in geographic coverage than the East Midlands and West
Midlands;

“OFT” means the Office of Fair Trading;

“Regional Campaign” means an advertising campaign which will be broadcast in the
East Midlands and/or West Midlands;

“Subsidiary” shall be construed in accordance with section 736 of the Companies
Act 1985 (as amended), unless otherwise stated;

“UK” means the United Kingdom of Great Britain and Northern Ireland; and
“West Midlands Divestment Business” means the whole or substantially the whole

of the rights, assets, interests and obligations of or associated with the following
companies:

Name - Company Number
Midlands Radio Limited 02365381
BRMB Limited 00275304
Birmingham Broadcasting Limited 00685666
Capital Gold Birmingham Limited 04643580
Capital Radio Fun Limited : -1 01384547
“Capital Radio North East Limited 01455872
Mercia Sound Limited : 01386660 -
Beacon Broadcasting Limited 00674678
Radio Wyvern Limited ‘ 01568552
12
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which comprise a local sound broadcasting service for the West Midlands carried on
'under the following licence numbers and with the following call signs

| Carried on by

Licence number Call sign

ALO77-2 Blrmlngham !3roadcastmg “BRMB”

4 Limited

AL119-2 Beacon Broadcasting “Beacon FM”
Limited

ALO22-2 GWR Group Limited “Mercia FM”

ALO61-3 Radio Wyvern Limited “Wyvern FM”

ALO76-2 Capital Gold Birmingham “Gold Birmingham”
Limited :

AL118-2 GCap Media AM Limited “Gold Wolverhampton”

ALO21-2 “Gold Coventry”

GCap Media AM Limited

including without prejudice to the foregoing:

(a)

(b) -

{c)

(d)

(e)

all or substantially all tangible and intangible assets which contribute to the
current operation or are necessary to ensure the viability or competitiveness

of that business;

all or substantially all licences, permits, consents and authorisations issued
by any governmental or regulatory organisation for the benefit or purpose of

that business;

all or substantially all contracts, leases, commitments and customer orders of -
or associated with that business;

all customer, credit and other records of that business; and

the personnel of that business.

13
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FOR AND ON BEHALF OF GLOBAL RADIO UK LIMITED

............................................ Signature Signaturé
...... ‘ ' Name - Name
........................... eeeveee——. Title | Title
............................................ Date Date
Director | ' Direct;)r/Company Secretary

14
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EX. PSpo

Enterprise Act 2002 Undertakings

ACQUISITION OF INSYS GROUP LIMITED BY LOCKHEED MARTIN UK HOLDINGS
LIMITED '

UNDERTAKINGS GIVEN TO THE SECRETARY OF STATE FOR TRADE AND INDUSTRY
‘ BY '

LOCKHEED MARTIN UK HOLDINGS LIMITED, INCORPORATED IN ENGLAND AND
WALES WHOSE REGISTERED OFFICE IS AT 59 LAFONE STREET, LONDON SE1 2LX
(No. 3184898) (“LMUK”); AND

LOCKHEED MARTIN CORPORATION, A COMPANY INCORPORATED UNDER THE LAWS
OF THE STATE OF MARYLAND, USA, WHOSE HEADQUARTERS ARE SITUATED AT
6801 ROCKLEDGE DRIVE, BETHESDA, MARYLAND, USA (“LOCKHEED MARTIN
CORPORATION”)

WHEREAS:

(A) On 16 August 2005 LMUK announced its proposal to acquire by way of share purchase
Insys Group Limited, incorporated in England and Wales, whose registered office is at
Reddings Wood, Ampthill, Bedford, Bedfordshire MK45 2HD (No. 4141148) (“Insys")
(the “Transaction”); : :

(B) On 17 August 2005 the Sécretary of State issued a special intervention notice to the
OFT pursuant to section 59(2) of the Act;

(C) On 19 September 2005 the OFT reported to the Secretary of State in accordance with
.section 61(2) of the Act, which was within the period specified by the Secretary of
State, summarising representations received by it relating to the national security public
interest consideration specified in the special intervention notice;

(D) The Secretary of State has the power to refer the Transaction to the Competition
Commission under section 62(3) of the Act or may, instead of making such a reference,
accept undertakings in lieu under paragraph 3(2) of Schedule 7 of the Act;

(E) The Secretary of State considers the undertakings given below by LMUK and Lockheed
Martin Corporation are appropriate to remedy, mitigate or prevent any of the effects
adverse to the public interest within the meaning of section 58(1) of the Act, which may
be expected to result from the creation of the special merger situation and the Secretary
of State shall in consequence not make a reference to the Competition Commission.

LMUK and Lockheed Martin Corporation therefore give to the Secretary of State the following
undertakings for the purpose of remedying, mitigating or preventing any of the effects adverse
to the public interest within the meaning of section 58(1) of the Act, which may be expected to
result from the creation of this special merger situation.

Page1of5
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INTERPRETATION

In these undertakings:-

1.1 where reference is made to any company then in the event of any merger, joint venture
or acquisition or internal re-organisation or sale either private or to the public, such
reference shall be interpreted as applying to the equivalent or successor organisation in
the new structure;

1.2  except where the context does not allow, the singular shall include the plural and the
plural shall include the singular; -

1.3  reference to a clause shall be a reference to a clause within these undertakings;
1.4  “Act” means the Enterprise Act 2002;

1.6 “Classified” means protectively marked in accordance with the system of protectlve
marking defined in the Government Manual of Protective Security;

1.6 “Effective Date” means the date on which these undertakings' are accepted by‘ the
Secretary of State, except where the Transaction is not completed, in which case these -
undertakings shall not take effect until the date of such completion;

1.7  "Insys” means Insys Group Limited, a company incorporated in England and Wales whose
registered office is at Reddings Wood, Ampthill, Bedford, Bedfordshire MK45 2HD (No.
4141148); '

1.8  “LMUK” means Lockheed Martin UK Holdings Limited, a company incorporated in England
and Wales whose registered office is at 59 Lafone Street, London SE1 2LX (No.
3184898) and for the avoidance of doubt shall not include Lockheed Martin Corporation;

1.9 “Lockheed Martin Corporatlon ‘means Lockheed Martin Corporatlon, a company
incorporated under the laws of the State of Maryland, USA and whose headquarters are
situated at 6801 Rockledge Drive, Bethesda, Maryland, USA; :

\

1.10 “Military Programmes” means any defence-related programmes in relation to which any of
the UK Companies enters into or has entered into contracts with the Ministry of Defence;

1.11 “Ministry of Defence” means the United Kingdom Secretary of State for Defence;

"1.12  “OFT” means the Office of Fair Trading;

1.13 “Prime Contractor” means a UK Compény which is a supplier to the Ministry of Defence
under Military Programmes, under a contract between the UK Company in question and
the Ministry of Defence;

'1.14 *"Secretary of State” means the Secretary of State for Trade and Industry;

1.15 “Security Undertakings” means the undertakings made in clause 2;

1.16 “Subcontractor” means a UK Company which is a contractor W|th a third party in
connection with Military Programmes;

1.17 “Subsidiary” has the meaning ascribed to it in sectlons 736 and 736A of the Companies
Act 1985 as amended;

1.18 “UK Companies” means Insys and those Subsidiaries of Insys that are ing:orporated in
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England and Wales at the Effective Date and any successor UK company resulting from
any internal reorganisation of LMUK in accordance with the terms of the Security
Undertakings; :

1.19 “UK Military Capability” means the capability immediately prior to the Effective Date
within the UK Companies to carry out Military Programmes and to perform any contracts
or subcontracts (including those entered into on and after the Effective Date) relating to
I\_/lilitary Programmes;

1.20 “UK National Security Regulations” means the regulations in relation to Classified material
set out in the Government Manual of Protective Security as amended or supplemented
from time to time;

A : : .

1.21 *“UK Protected Material” means information, software, hardware and equipment classified
“Confidential” or above or to which access is otherwise similarly restncted in the
interests of UK national security; and

1.22 *“US ITAR” means United States International Traffic in Arms Regulations.
2. SECURITY UNDERTAKINGS
LMUK undertakes that:

Maintenance of strategic capabilities

2.1 It will procure that for so long as any of the UK Companies is a Prime Contractor or a
Subcontractor on Military Programmes, except in so far as the Ministry of Defence has
separately agreed otherwise in writing, a sufficient number of the directors of such a UK
Company shall be UK security cleared British Citizens to enable securlty sensmve issues
to be resolved at board level should the need arise.

2.2 It will procure that for so long’as any of the UK ‘Companies is a Prime Contractor or a
Subcontractor on Military Programmes, those Military Programmes shall continue to be
directly controlled, except insofar as the Ministry of Defence has separately agreed
otherwise in writing, by a company or companies incorporated within the UK. -

2.3 It will provide to the Ministry of Defence a copy of the Memorandum and Articles of
Assomatlon of each of the UK Companies within one month of the completlon of the
Transactlon :

2.4 It will inform the Ministry of Defence in writing and thereafter consult with the Ministry of

Defence at least 3 months prior to (i) removal of any significant part of the UK Military

" Capability to any location outside of the United Kingdom; or (ii) disposal of any significant

part of the UK Military Capability to any entity not directly or indirectly controlled by

LMUK; or (i) the voluntary winding-up or dissolution of LMUK; or (iv) reducing in any
significant way the UK Military Capability with respect to funded Military Programmes.

Protection and Exploitation of Technology and Information

2.5 Except in so far as the Ministry of Defence has separately agreed otherwise in writing, all
matters relating to Military Programmes and security within the UK Companies shall be
maintained in line with UK National Security Regulations, including the security of work
areas subject to special physical ring-fencing and in particular:

(i) the operational management of the Milital"y Programmes by the UK Companies
shall be by personnel with the appropriate UK security clearances, with security
procedures meeting UK National Security Regulations and any other such

Page 3of 5
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requirements as deemed necessary from time to time by the Ministry of Defence;

(ii) only personnel with appropriate security clearance shall have access to UK
Protected Material;

(iii) no transfer or disclosure by whatever means of UK Protected Material, and no
other Classified information’which is owned by a third party or country, shall be
made outside of LMUK, or to locations outside the United Kingdom without the
prior written approval of the Ministry of Defence;

(iv)]  the originals of all information and material generated by the UK Companies
pertaining to Military Programmes shall remain in the United Kingdom; and

(vl prior to incorporating any information, material or technology which is subject to
US ITAR into any Military Programme for which any of the UK Companies is under
contract with the Ministry of Defence on the Effective Date, LMUK shaII obtain
written approval from the Ministry of Defence. -

2.6 It will ensure that the UK Companies are aware of, and -bound by, obligations between
the Ministry of Defence and ‘any of the UK Companies regarding confidentiality of
information, and rights in and limitations on use of intellectual property. It will also
ensure that the UK Companies shall continue to respect any commercial exploitation levy

obligations between the Ministry of Defence and any of the UK Companies in effect at
the Effective Date.

Compllance

2.7 It will provide the Ministry of Defence with such information as it may from time to time
reasonably require to ascertain that LMUK is fulfilling the Security Undertakings. If LMUK
is unable to comply with any of the Security Undertakings, or becomes aware of any non-
compliance, it will provide full reasons for the inability to comply or the non-compliance
within one month of becoming aware thereof.

.2.8 As well as appointing a security officer responsible for facilitating and overseeing the )
- compliance with UK National Security Regulations and the Security Undertakings at the
premises of the UK Companies (as required by UK National Security Regulations), LMUK
will, as soon as reasonably practicable after the Effective Date and following consultation
with the Ministry of Defence, appoint a compliance officer who shall be responsible for
providing to the Ministry of Defence: .

(i} an annual report within three months of the end of the financial year of Insys, as -
well as any other such information as the Ministry of Defence may from time to
time require, to verify compliance. with the Security Undertakings, including any
measures taken or proposed by the UK Companies so as to ensure compliance
with the Security Undertakings and to prevent any breach of them; and

(ii) full particulars of any failure to comply with the Security Undertakings immediately
upon such failure becomlng apparent. :

2.9 For the purpose of checking compliance W|th the Secunty Undertakings, representatives
of the Ministry of Defence shall be entitled to enter and inspect any premises used by the
UK Companies which are in any way connected with Military Programmes and inspect
any document or thing in any such premises which is concerned with such Military
Programmes. Such representatives shall be entitled to all such information as they may
_reasonably require.

Provision of Information
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2.10 It will co-operate with the OFT and provide it with such information as it may reasonably
require for the purpose of any of its functions under section 92 of the Act in relation to
these Security Undertakings.

" Directions from the OFT

2.11 LMUK and the UK Companies will comply with such written directions as the OFT may
from time to time give to take such steps within their competence as may be specified or -
described in the directions for the purpose of carrying out or securing compliance with
.these Security ‘Undertakings. LMUK and the UK Companies will do or refrain from doing
anything so specified or described.in such written directions which they might be required
by these Security Undertakings to refrain from doing or to do. LMUK will procure that the
UK Companies comply with these Security Undertakings as if the UK Companies
themselves had given them. ' '

3 UNDERTAKING BY LOCKHEED MARTIN CORPORATION

3.1 Lockheed Martin Corporation undertakes that it will take or refrain from taking such

action as is reasonably necessary, in order to enable LMUK to comply with the Security
Undertakings. -

GOVERNING LAW

4.1 These Undertakings shall be governed by and construed in accordance with the laws of
England and the courts of England shall have exclusive jurisdiction to resolve, and the
laws of England shall govern, any actions, proceedings, controversy or claim of whatever
nature arising out of or relating to these Undertakings or breach thereof, except that other
jurisdictions may apply solely for the purpose of giving effect to this Clause and for the
enforcement of any judgement, order or award given under English jurisdiction.

' Signed

For and on behalf of Lockheed Martin UK Holding's Limited

Signéd

For and on behalf of Lockheed Martin Corporation
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EX . PS|

From: Adam Smith 4

Sent: 27 April 2012 09:56

To: . OLDFIELD PAUL

Subject: ' Fwd: letter to MPs and peers

Begin forWafded message:

From: "Michel, Frederic" <‘ ‘
Date: 14 March 2011 19:51:04 GMT

To: Adam Smith < |
Subject: FW: letter to MPs and peers

Guardian.co.uk: News Corp/BSkyB merger: letter to MPs and
. peers ,

Alliance against News Corp's Sky deal ask members of parliament
" and House of Lords to lobby Jeremy hunt

Monday 14 March 2011 13.57 GMT

" | am writing on behalf of the alliance of media organisations ~ BT,
Guardian Media Group, Associated Newspapers Ltd, Trinity Mirror
Plc, Northcliffe Media and Telegraph Media Group — that has
opposed the above merger. ,

Members of both Houses will be aware of OFCOM's initial advice to
the Culture Secretary that the merger would give rise to serious
media plurality concerns and should be referred to the Competition
Commission; and the fact that the Culture Secretary was initially-
minded to-accept this advice.

As we now know, the Culture Secretary went on to revise this
position. He announced on Thursday 3 March that he was minded to
accept undertakings from News Corporation and clear the way for
the takeover, subject to a consultation period ending Monday 21
March. ' ‘
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This letter sets out why the alliance believes the proposed
undertakings will be ineffective and will not achieve their stated aim
of protecting plurality in news media. | set out below the main

~ arguments that lead us to believe the undertakings should not be
accepted and support our view that that this matter should still be
referred to the Competition Commission. | hope that you find the
arguments persuasive, and may find time to write to the Secretary of
State.

Our reasons for opposing clearance of the proposed remedy without
a full Competition Commission investigation can be summarised as
follows:

1 Newco, the new publicly listed spin off company which will run Sky
News, will be in a state of economic dependency vis-a-vis News
Corporation. Newco and Sky News will rely on News Corporation for -
85% of its revenues and for its access to the market via the all- .
powerful digital satellite BSkyB platform. Newco will be tied into the
royalty-bearing brand ficensing agreement with News Corporation for
the Sky News and other associated brands. This will provide a ready
means for News Corporation to turn the financial screw on Newco if
it so wnshes to exert lnﬂuence

2 The safeguards for editorial independence are weak and of the
sort that News Corporation has previously being adept at
undermining. The main board of Newco will still have News -
Corporation 'placemen’ on it, able to exert significant influence over
Sky News. Only one of the independent directors of Newco will be
required to have editorial or senior journalistic experience. The
definition of independence in the undertakings is weak. The remedy
relies on an unspecified 'principle of editorial independence The
safeguards for editorial staff are too legalistic and written in
employment law terms. They require editorial staff to put themselves -
into dispute with their employer in defence of editorial independence,
which is likely to be regarded by staff as an extreme and risky step.
The proposal for a Sub Committee of the main board of Newco to.
oversee this is a remedy precisely of the sort that has previously
been undermined by News Corporation. On this issue we agree with
the views of James Murdoch, current chairman of BSkyB:

“[W]e must have genuine independence in the news media. Genuine
independence is a rare thing. No amount of governance in the form
of committees, regulators, trusts or advisory boards is truly sufficient
as a guarantor of independence...On the contrary, independence is
characterised by the absence of supervision and dependency." [1]

3 Neither OFCOM nor the OFT regard this remedy as a sustainable
solution. The OFT, in its advice to the Culture Secretary, warns that
the proposed remedy is "unlikely to be effective" beyond the short to
medium term (ie beyond ten years.or potentially even less). OFCOM, .
in its advice to the Culture Secretary, specifically states that the
remedy is "not a permanent solution". OFCOM also recognises that
the market will change a lot in the next ten years and agrees that ten

2
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years is, in that context, therefore "long term”. But this does not
amount to advice as to the appropriate duration of the remedy.

4 The proposed consultation is insufficient. The OFT advises that the
Culture Secretary should 'test further the viability and robustness' of
the commitments from News Corporation during the consultation
-process. The undertakings will in fact be composed of a series of
detailed draft contracts between News Corporation and Newco. We

. do not regard it as practically possible to prepare, review and
anticipate the complex effects of such contracts in a two week
consdultation period. In any event, some of the key elements of the
arrangements have not been made public.

5 The remedy puts too much power in the hands of the Culture

Secretary, rather than independent regulators. There are at least

seven different ways in which the Cuiture Secretary can be required

to approve or agree to behaviours governed by the undertakings, -

* which make them incredibly susceptible to more or less implicit
political interference in future. In any event, all the undertakings to
protect independence would be extinguished should News
Corporation acquire over 50% of Newco. This would require the
consent of and consultation by the Culture Secretary. However, it is

" well known that Sky News is loss-making. Were it to fall into
economic distress, a bid by News Corporation to increase its stake in
Newco to 'save Sky News and protect plurality' can readily be
envisaged. '

- 6 The law to protect plurality has failed and needs urgent
strengthening. In its advice to the Culture Secretary, OFCOM says
that the current laws protecting plurality do not work well. OFCOM
urges a wider review with a view to creating a system that does not
require a transaction to take place for issues of plurality to be
examined by the regulator. We agree with this. The need for such a
review is intensified by the increase in market power that will be
exerted by the merged News Corporation/BSkyB entity. It will be in a
position to restrict or distort competition through cross-promotion,
bundling, banning rivals' advertisements and distorting the
advertising market with cross-platform deals. These are issues of
massive importance to the industry, especially at a time of real
commercial pressure, but which the Secretary of State was able to
ignore completely in his consideration of this takeover. We need a
regulatory regime able to factor in these issues and their likely effect
on pluralism.

In summary:

We regard the proposed undertakings as being fraught with
uncertainty and unlikely to safeguard plurality. We do not believe
that, given these concerns, and those of many others in civil society,
the Culture Secretary should accept these undertakings, but should
forward the matter to the Competition Commission for a full
investigation.
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- EX.Pg2

From: Adam Smith <

Sent: - 27 April 2012 09:56

To: . * OLDFIELD PAUL ‘

Subject: Fwd: CONFIDENTIAL _ RUBUTTAL SLAUGHTER AND MAY DOCUMENT
Attachments: CO-#13715780-v3-OutIine_rebuttaI_to_SIaughter_&_May_docurhent.DOC;

ATT00001..htm '

Begin forwarded message:

From: "Michel, Frederic" 4 ‘
Date: 24 March 2011 08:48:49 GMT :
To: "adamsmith H

Subject: CONFIDENTIAL _ RUBUTTAL SLAUGHTER AND MAY DOCUMENT

Here it is.>Hop§e it’s helpful for this afternoon’s meeting. Tried to be as‘comprehensive as possible.
Fred : '

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the

property of News International Limited (which is the holding company for the News

International group, is registered in England under number 81701 and whose registered

office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on .
whose systems they were generated. If you have received this e-mail in error, please notify

the sender immediately and do not use, distribute, store or copy it in any way. Statements or

opinions in this e-mail or any attachment are those of the author and are not necessarily

agreed or authorised by News International Limited or any member of its group. News

International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information.
It is intended solely for the named addressee. If you are not the addressee indicated in this
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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SLAUGHTER & MAY SUBMISSION TO DCMS DATED 11 MARCH

Draft (1): 23 March 2010

Submission of 11 March 2011 — Rebuttal

Slaughter & May Argument

Rebuttal

Arguments th

at the Sec of State has not applied correct standard to assess UIL proposal

1.

Secretary of State has departed from usually applicable merger
control standards

[2.1] The Secretary of State's proposed remedy (and the process
through which it has been formulated) represent an unprecedented
departure from normal standards as apphed under the UK's merger
control regime.

[4.3] Importantly, to fulfil the OFT's standard for a "clear-cut”
remedy, there "must not material doubts about the overall
effectiveness of the remedy in-solving the problem". (Footnote 4:
Paragraph 5.8, OFT Mergers: Exceptions to the duty to refer and
undertakings in lieu of reference guidance (December 2010)).

[2..2] Detailed consideration by the CC could only legitimately be
dispensed with if any undertaking in lieu ("UIL") of reference
addressed the concerns in a clear-cut manner that removes all material
doubts.

The Secretary of State has not departed from statutory standards or practice.
On the contrary he has run a very scrupulous process to seek advice which
informed his view.

The Secretary of State remains the ultimate decision maker in a media
plurality/public interest review. He has chosen to seek the advice of both
OFT and Ofcom (without being required to do so by statute) and his
decision in principle has been informed by the advice received.

The Secretary of State has considered the UIL offered and has reached the
entirely reasonable conclusion that they remedy, mitigate or prevent the .
identified concerns, as required in the statutory test. In reaching this
conclusion, he has considered and followed advice received from the OFT
and Ofcom.

Ofcom, the body which had been responsible for reporting on potential
media plurality concerns states, in its advice to the Secretary of State of 1
March 2011, that "we consider that the revised proposed undertakings

0012561-0000367 CO:13715780.3 . ' ' ) 1
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C

would address the plurality concerns identified in our report of 31
December 2011".

Secretary of State has departed ﬁ'om OFT advice

[2.2] Furthermore, the Secretary of State has departed from the advice
of the Office of Fair Trading (the "OFT") in accepting a proposal
which offers no effective or lasting solutlon to the plurallty concerns
raised by the merger. - ’

The Secretary of State has not departed from advice.

The OFT advised the Secretary of State on 1 March 2011 that: "the Revised
UIL are likely to be practzcally and fi nanczally viable in the short and.
medium term".

Ofcom, the body which had been responsible for reporting on potential
media plurality concerns states, in its advice to the Secretary of State of 1

‘March 2011, that "we consider that the revised proposed undertakings

would address the plurality concerns zdentzf ed in our report of 31
December 2011".

Arguments that Newco will be dependent on News for revenue

2.

Newco will be dependent on News for revenues and that dependence
will increase over time ‘

[6.1] Ofcom stated that about 85% of Sky News' revenues will come
from News Corporation. Ofcom itself notes that this will make Sky

News "commercially dependent on its relationship with the merged

News Corporation/Sky entity". Furthermore, rather than Sky News
becoming increasingly independent, it is expected that its dependence
on News Corporation revenues will actually increase over time. It is
clear that Sky News cannot be considered financially or commercially
independent of News Corporation where the latter is by far its largest
customer and its main source of revenue.

News does not dispute that the majority of Newco's revenues will come
from Sky. That does not mean that Newco would not be a financially
viable player. On the contrary, unlike most of its rivals, it would have a
long term guaranteed income, which will give it financial stability.

Nor can it be said that the fact that a large amount of revenues is derived
from one third party means that the editorial independence of Newco would
be compromised.

Under an arrangement which mirrors the same ownership level that News
Corp has in BSkyB, Sky News will continue to be an independent voice as
the CC found to be the case for Sky News when it was integrated in BSkyB
(despite the same shareholding link with News and without the same
additional safeguards in relatlon to corporate governance and editorial
independence).

0012561-0000367 CO:13715780.3 - : 2
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Secretaty of State is departing from OFT's well established policy of
avoiding "dependence "

[6.2] Indeed it is as well-established as a matter of UK merger control
policy that a divestment remedy is unlikely to be effective where the
divestment business has an ongoing supply relationship with the
merged entity. The OFT's guidance states that it is rare for it to accept
even interim purchase/supply arrangements between the merging
parties and the divestment business given the requirement for a clear-
cut remedy in lieu of a CC reference. It is therefore highly irregular
for the Secretary of State to propose accepting a UIL where the
ongoing commercial viability of the divestment business is based
almost entirely on a contract with the merged entity and where this
state of affairs will persist for the foreseeable life of the divestment
business.

-[6.3] Underlymg the OFT's standard policy is the valid assumption
that in a close commercial relationship (especially one which creates
dependence) there will be a multitude of means through which the
merged entity could influence the divestment business and therefore
nullify the purported rationale for divestment. Given the range of
means that a major customer could use to influence a dependent
supplier the OFT generally considers that it is simply not possible to
ensure the independence of the divestment business in these
circumstances.

It cannot be assumed that in exercising his judgment in relation to media

plurality concerns, the Secretary of State is obliged to take exactly the same
approach as the OFT when it is considering competition concerns. (Indeed,
the OFT acknowledges this clearly at para 1.7 of its Report of 11 February
2011.)

The rationale behind the OFT's policy of avoiding ongoing commercial
relationships is not primarily due to concerns over editorial "influence" as
such but concerns over a dampening of competition.

The OFT was satisfied as to practical and financial viability of Newco and
Ofcom was satisfied as to the level of safeguards on plurality as a result of
the UIL offered.

News Cerps will be able to "cause difficulties" for Newco

[6.4] it is entirely fanciful to consider that Sky News would be able to*
disregard the views of News Corporation given the range of means by
which News Corporation could, as its major customer, cause

Editorial stance is the issue to be addressed by the UIL and it is fanciful to
suggest that News-Corp would use arms' length long-term commercial
relationship with Newco to shape its editorial position.

The carriage agreement is fixed for a long term so it can hardly be used to
control day-to-day editorial policy.

difficulties for Sky News. For cxample: the carriage agreement will

0012561-0000367 CO:13715780.3 L 3
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inevitably contain a range of obligations which Sky News must
perform to be entitled to payment. While editorial stance is not to be

one of the relevant conditions, News Corporation could easily pursue

complaints on other grounds in an attempt.to dlscourage editorial
policy of which it disapproved. -

Ofcom was satisfied that the UIL address concerns around editorial

‘independence and addressed its media plurality concerns.

The absence of clarity in the UIL adds to concerns

[6.5] These issues are further compounded by the absence of any real
clarity over defined terms used in the UIL. For example, BSkyB is
entitled to terminate the carriage agreement upon a-"material breach"
by Sky News of its obligations under the agreement ~ the UIL does
not elaborate, however, on the interpretation of this phrase.

These are standard contractual provisions which are uncontroversial and

| will submitted to the Secretary of State for approval.

It is entirely standard practice that UIL agreed and issued for public
consultation will not contain all details of agreements to be entered into by
the companies concerned which are highly confidential.

The Secretary of State can seek the OFT/Ofcom's view to review its terms.

Ongoing interest of News Corp in the success of Sky News is
irrelevant to application of OFT's "normal standards" for
divestments

[6.6] 1t is important to note that were the OFT's normal standards to
be applied, the merged entity's incentive in respect of the divestment
business would be irrelevant — as remedies are supposed to create
independent divestment businesses (viable regardless of the incentives
of the merged entity). The fact that News Corporation had to resort to
its own incentives to argue that Sky News will be viable is in fact
confirmation that Sky News will not be independent.

On the contrary, it is highly relevant and ignoring it would have led to a
non-sensical decision.

In fact it is the OFT which identifies News' commercial incentive to
continue paying for the Sky News channel as a relevant factor in para 1.14
of its report of 11 February 2011 (the paragraph after the one cited by
Slaughter & May in the footnote to this comment).

1t is false to assume that influence over editorial content would
involve commercial sacrifice

Slaughter & May's argument does not make sense.

News' incentives are considered by the OFT in the context of arguments
Y g

[6.8] Specifically, it is false to assume that an interest influencing the

0012561-0000367 CO:13715780.3 o _ 4
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editorial content of Sky News would involve any commercial sacrifice
on the part of News Corporation. First, given the unequal bargaining
position of the two companies, even a threat by News Corporation to

policy without necessarily -endangering the success or ongoing
operation of Sky News. Secondly, it may simply be the case that the

News Corporation newspapers) outweigh any costs involved in
disciplining Sky News. It is therefore wrong to assume that an interest
in the success of Sky News acts as a safeguard against editorial
| influence.

use its financial and commercial leverage could change Sky News.

benefits of influencing editorial policy (e.g. increased exposure for |

Arguments that Newco will be dependent on News for distribution

8. Newco's dependence on Sky for distribution will threaten plurality

[6.10] Sky News will lack operational independence. Crucially, Sky
News will rely heavily on the BSkyB network for almost all of its TV
distribution activities (and therefore access to audience) — this
proposal represents a significant departure’ from arrangements
typically applied in divestment scenarios under UK merger control
policy. The UIL gives no detail on what (if any) obligations will be
imposed upon News Corporation to distribute Sky News on its
network (see further below). Moreover, whatever distribution
obligations might be imposed upon News Corporation, it would not be
possible to devise obligations which deal with every possible

degraded. - :

[6.11] Sky News' dependence on News Corporation for distribution is
critically important to news plurality for two reasons. First, the ability

Corporation the ability to reduce directly Sky News' capacity to reach
the audience and therefore contribute to news plurality. Secondly, the

parameter upon which the scope or quality of distribution could be

to degrade or reduce distribution of Sky News gives News |

We do not see how the dependence from Sky for distribution can be a
plurality risk. '

Given the level of investment in Sky News, Sky will continue to have all
the incentives to continue distributing Sky news as it did before the
transaction.

It is fanciful to think that News Corp would invest in Sky News and then
limit or degrade its distribution. '

News will provide Sky News with an EPG slot no worse than its current
EPG slot and this is enshrined in paragraph 4.5 (iv) of the UIL. .

threat of degrading or reducing the distribution of Sky News gives
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News Corporation leverage which could be used to influence Sky
News' editorial policy.
Arguments that Newco will be depemlent on News for Contract Renewal
9. Non-renewal of Carriage Agreement would have severe News Corp would have all the incentives to renew its Carriage Agreement
consequences for Newco ~on termination and one would expect that it will continue investing in Sky
: | News as it has done over the last 20 years.
[6.14 ] It is obvious that non-renewal of the carriage agreement would
have severe (and likely. terminal) consequences for Sky News, since | In this context one should also note that the Brand Licence agreement has a
around 85% of Sky News' revenue will derive from News duration which potentially exceeds that of the Carriage Agreement and one
Corporation. The heavy reliance on the carriage agreement was | would expect news to want to continue providing a service under the Sky
described in stark terms by the OFT. . News brand to its customers.
10. The prospect of contract renewal will influence decision making by | This assertion completely dlsregards the reallty of editorial decision making
Directors on a day-to-day basis. :
[6.15] The absolute imperative to win contract renewal will | It is fanciful to suggest that editorial decisions will be taken into account in
profoundly influence decision-making at all levels ‘within Sky News assessmg a possible renewal of an agreement in 10 years time.
For example:
_ In fact Ofcom was satisfied that the UIL addressed its plurallty concerns.
(i) Directors of Sky News (including the independent directors) will
have a legal obligation (as well as a commercial incentive) to act in
the bests interests of the company. Maintaining the approval of News
Corporation must therefore be the directors' first priority, since
renewal. of the carriage agreement will be essential to the continued |
viability of the company,. The scope for these directors to be
influenced by News Corporation is clear. However, the proposed UIL
makes these same directors responsible for ensuring the editorial
independence of Sky News.
11. The prospect of contract renewal will influence decision inaking by | See above.
employees
0012561-0000367 CO:13715780.3 : ' 6

MOD300007662




For Distribution to CPs

- PRIVILEGED AND CONFIDENTIAL

[6.15] (ii) The senior editorial staff of Sky News will be accountable
to the directors with the incentives outlined above. Thus staff will be
aware that choosing to adopt an editorial policy disapproved by News
Corporation would run counter to the clear incentives of those
responsible for hiring, firing and promotions within Sky News.
Moreover, even if editorial staff could be expected to ignore the
wishes of their bosses, they will also have a direct personal interest in
contract renewal - since non-renewal will place the financial viability
of Sky News (and therefore their jobs) in grave danger.

12.

Newco would inevitably conform to "News Corp" views

[6.16] In light of the above incentives, it is clearly unrealistic to
expect that Sky News will be able to offer an independent news voice.
For example:

(i) Were another News of the World phone-hacking scandal to arise
before or during the re-negotiations of the carriage. agreement, is it
realistic to expect that Sky News would rigorously investigate and
report on any such illegal activities within News Corporation?

(ii) Were there to be a general election campaign before or during the
renegotiation of the  carriage agreement and all of the News
Corporation newspapers supported one party, is it realistic to expect
that Sky News would rigorously investigate and report on a major
scandal affecting that party?

[6.17] In each case, Sky News could only be expected to provide an
independent news voice if its directors and editorial staff are expected
to act with complete disregard for their own job security and success
of the company. :

If News Corp or any of its directors sought to influence Newco's editorial

position in the way envisaged by the coalition, there would be a number of
internal and external protections from the corporate and editorial
governance committee to the adherence to principles of editorial
independence and it will be subject to the Broadcasting Code, which will
continue to provide a safeguard.
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13.

The Secretary of State has ignored advice from OFT and Ofcom as
1o uncertainty '

[6.18] Both the OFT and Ofcom ‘have recognised that contract
renewal is likely to have an impact on Sky News during the 10-year

term. The OFT stated that "uncertainty about the prospects for |

renewal of the carriage agreement on equivalent terms may begin to
affect Newco some years before its term date” and Ofcom stated that
the effectiveness of the UILs "may start to diminish in the run up to
the end of 10 year period". The Secretary of State appears to ignore
this advice and to assume instead that the UIL will be effective for 10

years.

This is not correct. The Secretary of State has to take his own decision as
he is entitled and expected to do under the statute having sought, in his
discretion, advice from the OFT and Ofcom who had given positive advice
on the issues on which they were consulted.

Governance provisions are not effective given lack of financial, commercial and operational independence

14.

| [7.4] First, as regards the independent ‘directors, the structural

Governance provisions are irrelevant given the lack of commercial
independence '

[7.1] As outlined in Section 4 above, editorial independence is

impossible if Sky News does not also enjoy financial, commercial and

operational independence. For the reasons outlined in Sections 5 and 6

above, it is clear that given Sky News' lack of financial, commercial .
or operational independence, it is entirely unrealistic to expect that it

would have sufficient editorial independence to constitute a distinct

news voice. This analysis is not altered by the governance provisions

contained in the UIL. :

dependence of Sky News upon News Corporation means that, even if
a director has no other relationship with News Corporation, he will
have a clear incentive to maintain the approval of News Corporation.
Any independent director will have a commercial incentive (and legal
obligation) to promote the success of Sky News. Since Sky News will
be dependent upon News Corporation any director will therefore have

The OFT was satisfied as to the financial and practical viability of Newco.

Corporate governance provision are designed to bolster the editorial
"independence of Newco" beyond the level currently enjoyed by Sky News
within BSkyB (which has been recognised by the CC to be sufficient to
ensure plurality).

Ofcom accordingly advised the Secretary of State that the UIL would
address its media plurality concerns.
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an incentive to maintain the approval of News Corporation.
Accordingly, the independent directors who are supposed to police the
editorial independence of Sky News will have to do so in
circumstances where taking a stand against News Corporation would
be contrary to their other incentives and duties.

15.

Editorial independence provisions are weak

[7.5] Secohd, the safeguards for editorial independence as contained
in the UIL are weak and of the nature that News Corporation has
previously being able to circumvent (see further below). In particular:

(i) Only one of the independent directors will be required to have
editorial or senior journalistic experience; and

(ii) The effectiveness of the UIL relies on an unspecified "principle of
editorial independence and integrity in news reporting”. As noted
above, senior editorial staff of Sky News will be accountable to Sky
News' directors who also have incentives to maintain the approval of
News Corporation. Thus staff will be aware that choosing to adopt an
editorial policy disapproved by News Corporation would likely be
considered an extreme and risky step. Moreover, in practice, true
editorial independence is exerted on a day-to-day basis and
operationally rather than in extremis. The proposal to establish a
committee to oversee the safeguard of such editorial independence
would therefore likely fail to provide an adequate means to police
whether such independence is in fact being maintained on a day-to-
day basis. ’

On the contrary they go beyond the current level of protection on those
issues and Ofcom was satisfied that the UIL addressed its plurality -
concerns. '

16.

Behavioural obligations are ineffective

[7.6] Third, even aside from the lack of genuine independent
oversight, experience demonstrates that behavioural obligations are
entirely ineffective in ensuring editorial independence. In particular,
since editorial independence is difficult to define it is very difficult to

These are unsupported allegations.

The UIL provide a structural solution which is complemented by further
protection relating to editorial independence. It is a "belt and braces"
approach.
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identify and prove clear breaches of the principle. Precedents suggest
that News Corporation has previously taken advantage of this fact to
circumvent editorial independence undertakings. ‘

[Also 7.8, 7.9]

There is no regulatory policy of rejecting behavioural undertakings
altogether, even in the context of a competition law assessment, particularly
when they complement a structural solution. The suitability of such
undertakings must be assessed on a case by case basis.

Ofcom, and the Secretary of State, have taken the reasonable and cautious '
view that, coupled with the spin-off of'Sky News, the protections are
sufficient.

17.

No explicit right of redress

[7.7] Fourth, were News Corporation to attempt to influence (directly
or indirectly) the editorial independence of Sky News, for example by
objecting to the reporting of and/or investigation into another News of
the World phone-hacking scandal, there is no explicit right of redress
provided for in the UIL in order to address such concerns, The
relevant obligations in the UIL merely require the editorial committee
to "consider representations made by the head of Sky News...and

Slaughter & May appears to be assuming that the corporate governance and
independence committee comprising a majority of independent directors
will not be able to fulfil its role. There is no basis for this assertion Wthh

lacks any credibility.

Arguments that News shareholding should be reduced in light of concerns identiﬁed

report any such representations to the board of Newco".

18.

[8.4] In light of the above, therefore, instead of maintaining the status
quo with regard to News Corporation's shareholding in Sky News (by
reference to the present ownership structure of BSkyB), any remedy
envisaged by the UIL should in fact reduce News Corporation's
shareholding in Sky News post-Takeover in order to ensure the
remedy is adequate and takes account of this increased influence that
News Corporation will enjoy over Sky News through, inter alia, the
Carriage Agreement.

The UIL maintain the status quo in'relation to Sky News. Asking for a
reduction of News Corp's shareholding in Sky News would have been
punitive and therefore dlsproportlonate

There is no basis for this assertion and it was not considered appropriate by
either the OFT or Ofcom that a reduction in shareholding be required.

0012561-0000367 CQ:13715780.3
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Arguments that there is "no lasting remedy"

19.

OFT raised concerns that the viability of Newco would be in severe
Jjeopardy if the carriage agreement is not renewed afier 10 years
which were not answered by Ofcom :

[9.2] The OFT states that this threat to the survival of Sky News

‘threatens the efficacy of the UIL: "the finite duration of the carriage

agreement, in particular, entails a material risk to the long term
viability of Newco and hence the UIL"

[9.3] Ofcom agreed to characterise the carriage égre'ement as "long
term". The Secretary of State's press release dated 3 ‘March 2011
implies that this amounted to advice from Ofcom on the appropriate

time-frame for assessment. In reality it seems to be nothing of the sort. |-

Whilst offering the semantic categorisation of 10 years as "long-
term", Ofcom says absolutely nothing as to whether 10 years is an
appropriate frame of reference nor does it endorse the Secretary of
State's view that there is no need for a remedy in the later period. On
the contrary, Ofcom pointedly agreed with the OFT's analysis of
limitations created by the finite duration of the carriage agreement and
stated that "the proposed UILs are not a permanent solution". The
Secretary of State should not seek to disguise the fact that: (i) he is
proceeding with a UIL which the OFT has advised would be
ineffective within 10 years; and (ii) Ofcom has not endorsed his view
that a 10 year contract is an appropriate lasting remedy.

Ofcom's view as to the relevance of the 10 year duration clearly does imply
that Ofcom considers 10 years to be an appropriate frame of reference for
media plurality in this case. -

Ofcom advised the Secretary of State that "we consider that the revised
proposed undertakings would address the plurality concerns identified in
our report of 31 December 2011".

Therefore the Secretary of State's decision in principle to accept UIL is
entirely reasonable.

20.

Ofcom's characterisation of 10 years as "long term" is semantic and
addresses evolution of demand but not supply '

[9.6] As a matter of fact, the prediction that consumers' use of news
and current affairs will evolve speaks only of demand for news. It

See response to Q 19 above.

0612561 -0000367 C0O:13715780.3 : 1

MOD300007667



For Distribution to CPs

PRIVILEGED AND CONFIDENTIAL -

does not even address the supply side much less suggest any basis for
believing that there will be significant new entry into the supply of
-| news content over the next few years. Since plurality is driven by the
number of suppliers, the evolution of demand is not directly relevant.
Given the high fixed costs of entry and financial challenges facing the
news sector, the prospects for significant new entry are uncertain. As
such, the prediction fails to address Ofcom's concerns.

2. Uncertainty should be borne by the parties, there should not be an See response to Q 19 above. .
‘ uncertain risk to the public interest '

[9.8] However, aside ‘the factual point, Ofcom's statement raises a
critical point of principle. Ofcom notes that the situation with regard
to plurality may be different in ten years. Therefore, Ofcom is not
saying that that market will have evolved to a degree that the UIL is
no longer necessary but only that it sees some uncertainty. In other
words, Ofcom is not sure whether or not it will be necessary to have
an independent Sky News in 10 years. The critical point of principle is
that the risks in this uncertainty should be borne by the parties giving
rise the plurality concerns (i.e. the merging parties) and not the public
who will would be affected by a reduction in plurality. ' '

22, The Secretary of State has departed from normal merger control See response to Q 19 above.

standards in a way which is irrational _
In any event, it is by no means always the case that merger remedies are

[9.9] The standard approach in merger control is for a remedy to be | "very long term" as suggested by Slaughter & May. In fact Sky Italia

put in place in perpetuity (or at least for a very long term, e.g. 25 | remedies are a case on point as they were imposed by the EU for less 10 -
years) so as to guarantee that the concerns raised by the merger are | years.

remedied on a lasting basis. If market conditions change such that the
remedy is no longer required, then the merged entity has the option to
apply to the OFT for the obligations to be released or modified.

[9.10] Again, the Secretary of State has departed from normal
standards as applied under the UK's merger control regime and
allowed News Corporation to transfer to the general public the risk
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that a temporary remedy may result in insufficient plurality in the
future. In effect, while recognising that the merger raises plurality
concerns, the Secretary of State proposes to attempt to remedy those
concerns for only a few years. His only answer for the longer term is
to hope something might happen which causes the concerns to
disappear.

[9.11] It is not clear why the Secretary of State considers (contrary to
standard UK merger control policy) that the general public rather than
News Corporation should bear the risk of uncertainty over the future
outlook. This approach is not only at odds with standard UK merger
control policy, but is also irrational and shows insufficient regard for
the seriousness of the issues at stake.

Arguments as to insufficient consultation

23,

Process of negoiiation of UIL has been irregular

[10.1] As noted above, several aspects of the review process have
been highly irregular. Rather than follow Ofcom's advice and send
the Takeover for review by the CC the Secretary of State added an
additional stage of the review process. During this stage the Secretary
of State opted to afford News Corporation privileged access and
negotiated a deal in private without input from third parties.

This assertion is incorrect and wrong in law. The UIL process is provided
for by the Enterprise Act 2002.

The statutory regime provides for the possibility of UIL to be offered
subsequent to Ofcom's advice to the Secretary of State.

By definition the Secretary of State can only decide to accept undertakings
under the applicable statutory provisions (Schedule 2, para 3 of the
Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003) where
he otherwise intends to make a reference to the CC.

There is nbthing at all controversial about the procedure followed by the
Secretary of State.

24,

Public consultation is taking place with insufficient information

[10.2] It appears that this defect is fo be repeated: the current public
consultation is taking place without information on inany of the key
elements of the proposed arrangements. For example, the key terms

These are commercial secrets that are never disclosed to third parties in the
context of UIL consultations.

The OFT has already indicated that it is satisfied as to viability of Newco
and has opined on this point.
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~of carriage agreement are essential to the assessment of the UIL,
including details of the financial commitments agreed between the
parties. The OFT states: "It is clear that a Sky carriage agreement in
place on sufficiently long and financially viable terms is fundamental
to Newco's ability to cover its costs from the outset, and hence to ils
viability." Yet, despite the key importance of the terms of this
contract, it seems that third parties will be given no opportunity to
comment. The genuine viability of Sky News as an independent
business remains unproven to the general public.

25.

There are key unknown elements of Newco/News arrangements

[10.3] Some of the key unknown elements of the contract are as
follows:

(i) Distribution — as outlined above, it is not clear what (if any)
obligations will be placed upon News Corporation to distribute (as
opposed to simply purchase) Sky News. Since Sky News' ability to
contribute to news plurality depends on its widespread distribution,
this omission is clearly unacceptable.

(ii) Ability to Invest — Ofcom has noted that the consumption of news
is likely to evolve over the next few years. As a result, it is possible
that Sky News will need to make significant investment in order to
continue to make viable contribution to news plurality. Without more
information the Concerned Parties cannot comment in an informed
manner on how the UIL will affect Sky News' ability to invest. For
example, while the OFT report suggests that the payments will allow
Sky News to cover its costs, it is not clear whether payments match
the historic subsidies previously granted to Sky News by BSkyB. If
not, the proposals will result in Sky News being less able to invest
than pre-Takeover. This is particularly important given the concerns

raised by the OFT that Sky News may face difficulties in raising

‘terms before he does so.

It is entirely standard practice that undertakings agreed and issued for
public consultation will not contain all details of agreements to be entered
into by the companies concerned.

In fact the standard practice is that the OFT would typically decide on
whether UIL are appropriate in principle and it would only subsequently
consult on the detailed provisions. The Secretary of State has run a very
transparent process and has front-loaded his decision.

The Secretary of State has a right to approve the Carriage Agreement and
the News Corp expects that he will ask the OFT/Ofcom -will review its
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finance for investment: "the smaller size of Newco, compared with
being a part of Sky, could create challenges if significant funds are
required to finance investment in new technology."

(iii) Public Listing — In its report to the Secretary of State, the OFT
indicates that, given the limited time available to provide its views, it

is unable to advise on the prospects of success of the shares of Newco |

being admitted for public trading. Although, the OFT's report (in its
redacted form) goes on to suggest that a legal opinion submitted by
News Corporation addresses any potential concerns over the
feasibility of a public listing, no visibility has been provided as part of

the public consultation process as to the grounds on which News

Corporation's opinion is based. Consequently, it is impossible for the
Concerned Parties to examine the legitimacy of any such grounds.

The UIL are deficient in scope of ownership restrictions

According to section 6.1 of the UIL, News Corp and.companies belonging

26. | to its group cannot hold more than 39.14% in Newco.
[10.4] (i) The limited restrictions on ownership of the remaining share | Acquisitions by concert parties of News would trigger a full bid
of Sky News not already owned by News Corporation fail to address | requirement under the Takeover Code, which in itself would lead to a
concerns over parties that are somehow allied with News Corporation | further regulatory review.
acquiring these shares. For example, the UIL does. not appear to :
prevent the acquisition of shares in Sky News by Rupert Murdoch (or
other members of his family) acting in a personal capacity. -| [The below analysis is a bit complex and we would not share this analysis
' externally but would say: : o
UIL cannot bind third parties but they contain a standard clause on
compliance 7.3 which catches "Affiliates".
Affiliates is a defined term which applies to 2 persons under common
control under s5.26 of the Act. )
Arguably that brings into play s.127 of the Act which deals with Associated
persons. Associated persons include relatives.]
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27.

The UIL deficient in énforcement-

[10.4] (ii) The obligations imposed on News Corporation will largely
be enforced through the Articles of Association of Sky News. It would
remain possible, therefore, for a number of these protections to be

circumvented through a simple amendment of the these Articles

Changes in the Articles of Associations require a 75% majority and News
Corp is committed not to vote against changes.
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EX VBS\Q

From:
Sent:
To:

. Subject:

Attachments:

Begin forwarded message:

From: "Michel, Frederic"

Adam Smith -
27 April 2012 09:56

OLDFIELD PAUL

Fwd: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Questlons re draft carriage
agreemtn and brand licensing agreement

News - Sky - OFT OFCOM Questions of 29 March 2011 on draft contracts of 21
March 2011.pdf; ATT00001..htm

Date: 30 March 2011 09:59:05 GMT+01:00

To: Adam Smith <adamsm1t] | -

Subject: Fwd: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Questlons re draft
carriage agreemtn and brand licensing agreement

Please find attached an initial and non-exhaustive list of questions ‘
(prepared jointly by OFT and Ofcom) in relation to the draft carriage
agreement and brand licensing agreement submitted by News
Corporation to\ ﬁthe Department for Culture Media and
Sport on 21 March 2011.

These questlons are deslgned to assist the OFT and Ofcom in ,
preparing their advice to the Secretary of State under sections 93 and
93A Enterprise Act 2002 respectively.

We request a response to these questions if posslble by 5pm on 31
March 2011, or in any event by Spm on 1 April 2011. it may be useful
to have a conference call later this week / early next week once we -
have had an opportunity to review your response to these questions.

Kind regards

]

All communications sent to or from the OFT are subject to recording and/or monitoring in accordance with
relevant legislation. This email and any files transmitted with it are confidential and intended solely for the
use of the individual or entity to whom-they are addressed. If you are not an intended recipient, please

- notify administrator@oft.gsi.gov.uk immediately.

The Office of Fair Trading
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PROPOSED ACQUISITION BY NEWS CORP OF BSKYB

OFT / OFCOM JOINT QUESTIONS TO NEWS
RE DRAFT CARRIAGE AGREEMENT AND BRAND LICENSING AGREEMENT
OF 21 MARCH 2011

29 MARCH 2011

1. Introduction

1.1. The OFT and Ofcom set out below aninitial and non-exhaustive list of
questions they have in relation to the draft carriage agreement and brand
licensing agreement submitted by News Corporation (News) to S

:bf the Department for Culture, Media and Sport on 21 March
2011. ' -

1.2. These questions are designed to assist the OFT and Ofcom in preparing
their advice to the Secretary of State under sections 93 and 93A
Enterprise Act 2002 respectively. )

1.3. References to the undertakings in lieu (UIL) are to the draft UIL of 1
March 2011 on which the Secretary of State publicly consulted.

1.4. OFT and Ofcom request a response to thése questions if possible by
5pm on 31 March 2011, or in any event by 5pm on 1 April 2011. '

2. Carriage agreement

2.1. General - key points relating to the carriage agreement

2.2. General — extent to which the obligations reflect current Sky News
practice ' a
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EX.P. 56

From: Adam Smith ‘ ‘

Sent: 27 April 2012 09:57 '

To: OLDFIELD PAUL a

Subject: ' Fwd: News' response to OFT/Ofcom questions of 29 March 2011

' (0012561-0000367)

Attachments: . CO-#13754766-v9-News_response_to_OFT_Ofcom_questions_of_29_March_

"2011.pdf; ATTO0001..htm; CO-#13775220-v1-Annex_2_of Response_to_OFT_Ofcom_
29_March_questions.XLS; ATT00002..htm

Begin forwarded message:

From: "Michel, Frederic" 4 ‘
Date: 4 April 2011 12:45:50 GMT+01:00
To: "adamsmitk ' <adamsmi ‘

Subject: FW: News' response to OFT/Ofcom questions of 29 March 2011 (0012561-

0000367) _ -

""Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

" This e-mail and any attachments are confidential, may be legally privileged and are the

property of News International Limited (which is the holding company for the News
International group, is registered in England under number 81701 and whose registered
office is 3 Thomas More Square, London E98 1XY, VAT number GB 243 8054 69), on
whose systems they were generated. If you have received this c-mail in error, please notify
the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily
agreed or authorised by News International Limited or any member of its group. News
International Limited may monitor outgoing or incoming emails as permitted by law. It
accepts no liability for viruses introduced by this e-mail or attachments. '

This message and its attachments may contain legally privileged or confidential information.

It is intended solely for the named addressee. If you are not the addressee indicated in this.
message (or responsible for delivery of the message to the addressee), you may not copy or
deliver this message or its attachments to anyone. Rather, you should permanently delete this
message and its attachments and kindly notify the sender by reply e-mail. Any content of this
message and its attachments that does not relate to the official business of News America.
Incorporated or its subsidiaries must be taken not to have been sent or endorsed by any of
them. No representation is made that this email or its attachments are without defect.
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CONFIDENTIAL - CONTAINS BUSINESS SECRETS : E X ' P g ‘q—

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF
BRITISH SKY BROADCASTING GROUP PLC

Response to OFT/Ofcom questions of 29 March 2011

1. Introduction

1.1 This submission is made on behalf of News Corporation (News) in response to the
OFT/Ofcom questions of 29 March 2011.

1.2 As a preliminary point News wishes to stress that as the OFT and Ofcom are aware, under
the Carriage Agreement, News (through Sky, if it acquires Sky) commits to pay a
considerable sum of money to Newco in return for the continued production and delivery of
a Sky News branded news service. The Newco business plan submitted to the OFT on 3
February 2011 (the Business Plan) took into account predicted revenues under the Carriage
Agreement of n the first year.

1.3 News is prepared to commit to these payments in order to ensure that a high quality
independent news service continues to be made available to its viewers in the UK under the
Sky News brand. Sky News would also continue to be available through a number of other
platforms. The continued availability of this news service will ensure that the Secretary of

State can be confident that the proposed acquisition of Sky does not reduce the level of
plurality of views in the UK.

14 The Carriage Agreement contains a number of provisions aimed at ensuring that the
considerable sums paid by News to Newco are used essentially for the production of this
high quality news service under the Sky News brand. Reasonable restrictions are placed on
Newco which would prevent it from (for example) using the same broadcast news content, -
replacing the Sky News logo with a "X" logo and marketing a "X News" news channel
with exactly or substantially the same content and minimal additional investment. Such a
move would add nothing to media plurality in the UK but it would significantly reduce the
value to Sky of the Sky News service. This would not be in the interest of News or Sky but
it would not be in the public interest either under the relevant public interest consideration.

1.5  Newco remains free to develop additional non Sky News-branded competmg news services
and those services would potentially add to media plurality in the UK.

1.6 The OFT has already expressed a view on Newco's financial viability. It is undisputable
that the terms of the Carriage Agreement provide a unique long term financial stability to
Newco. The proposed terms of the Carriage Agréement and the Brand Licensing
Agreement are designed to ensure that, within the long duration of the contractual terms,
both parties have the appropriate protections and financial incentives to continue investing
in the development of -the high quality service currently prov1ded by Sky News and in
protecting the valuable "Sky News" brand.

1.7 The numbering in the remainder of this response below corresponds to the numbering used
in the OFT/Ofcom questions of 29 March 2011.

0012561-0000367 CO:13754766.9 !
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EX.P S¢®

From: Adam Smith 4 ‘

Sent: 27 April 2012 09:57

To: OLDFIELD PAUL

Subject: Fwd: News/Sky - Private and Confidential (0012561-0000367)
Attachments: CO-#13827692-v2-Ltr_to_DCMS_re_Draft_UIL pdf

Begin forwarded message:

From: "Michel, Frederic" 1
Date: 6 April 2011 15:28:09 GMT=+01:00

To: Adam Smith < |

Subject: Fwd: News/Sky - Private and Confidential (0012561-0000367)

FYI

From: J bAIIenOvery.com] ,

Sent: i 11:23

To: tulture.gsi.gov.uk

Cc:| | |

Subject: News/Sky - Private and Confidential (0012561-0000367)

Dea

Please find attached a letter fromz
<<CO-#13827692-v2-Ltr_to_DCMS_re_Draft_UIL.pdf>>

Kind Regards

Allen & Overy LLP

www.allenovery.com/antitrust

One Bishops Square
London
E1 6AD

Tel: +44(0) 20 3088 0000
DDL:
Fax:
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EX.P. SS9

From: Adam Smith </ |

Sent: 27 April 2012 09:58

To: OLDFIELD PAUL |

Subject: Fwd: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Further questions re draft
carriage agreement and brand licensing agreement (0012561-0000367)

Attachments: CO-#13897938-v6-News_Response_to_OFT_Ofcom_RFI__8_April_2011.pdf;

ATT00001.. htm; CO-#13912615-v1-Annex_1
_to_News__response_to_the_OFT_Ofcom_questions_of_8_April_2011.pdf;
ATT00002..htm

Begin forwarded message:

From: "Michel, Frederic”
Date: 13 April 2011 15:09:56 GMT+01:00

To: Adam Smith < |

Subject: Fwd: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Further questions re
draft carriage agreement and brand licensing agreement (0012561-0000367)

As promised

Frederic Michel
Director, Public Affairs, Europe
News Corporation

Tel: 1
Mob

Fro ‘ \lenOverv.c ym>
To:

Sent: Tue Apr 12 18:56:27 2011

Subject: RE: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Further
questions re draft carriage agreement and brand licensing agreement
(0012561-0000367)

With apologies for the delay, please find attached News' response to your
1
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questions of 8 April (including at Annex 1 a revised Newco Business Plan).

Kind regards

From‘ @oﬂ. gsi.gov.uk] D
| |

Sent: 08 April 2011 16:42

To: | |

Cc: \

Subject: RESTRICTED: Newscorp / BSkyB - OFT/OFCOM Further
questions re draft carriage agreement and brand licensing agreement

D |

Following News Corporation's response of 4 April 2011 to the OFT and
Ofcom’s questions of 23 March, please find attached a further list of questions
(prepared jointly by OFT and Ofcom) in relation to the draft carriage
agreement and brand licensing agreement submitted by News Corporation to
of the Department for Culture, Media and Sport on 21 March

2011 and the revised business plan dated 4 April 2011.

These questions are designed to assist the OFT and Ofcom in preparing their
advice to the Secretary of State under sections 93 and 93 A Enterprise Act
2002 respectively.

We request a response to these questions by 5pm on Tuesday 12 April 2011. It
may be useful to have a call or meeting later next week once we have had an
opportunity to review your response to these questions.

Kind fegards

ke ok ke ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok okok ko sk ok sk ok bk sk ok ok ok Rk kb kk kok sk ok k k ok k ok k ok ok
okok ok ok ok ok ok

All communications sent to or from the OFT are subject to recording and/or
monitoring in accordance with relevant legislation. This email and any files
transmitted with it are confidential and intended solely for the use of the
individual or entity to whom they are addressed. If you are not an intended
recipient, please notify administrator@oft.gsi.gov.uk immediately.

The Office of Fair Trading

-

MOD300007681



For Distribution to CPs

EX.P. (60

STRICTLY CONFIDENTIAL ~ CONTAINS BUSINESS SECRETS

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

News' response to the OFT/Ofcom questions of 8 April 2011
1. Introduction

This submission is made on behalf of News Corporation (News) in response to the OFT/Ofcom
questions of 8 April 2011.

News strongly believes that both the Carriage Agreement and Brand Licensing Agreement are consistent
with the spirit of the UIL submitted to the Secretary of State on 1 March 2011, both overall and
specifically with respect to securing Newco's independence and financial sustainability.

0012561-0000367 C0O:13897938.6 1
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Redacted (11 pageé)
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STRICTLY CONFIDENTIAL — CONTAINS BUSINESS SECRETS = .

Newco plc

Business Plan — REVISED 12th April 2011

Revisions from previous version are highlighted in RED
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] EX.P. 62

From: Adam Smith < ‘

Sent: 27 April 2012 09:58

To: OLDFIELD PAUL

Subject: Fwd: RESTRICTED: Newscorp/BSkyB - OFT/Ofcom Additional questions re the draft

brand licensing and carriage agreements and responses to the DCMS consultation
on the UIL (0012561-0000367)

Attachments: Restricted - PROPOSED ACQUISITION BY NEWS CORP OF BSKYB - Questions 19
April 2011.pdf; ATTO0001..htm

Begin forwarded message:

From: "Michel, Frederic" ‘

Date: 20 April 2011 10:44:58 GMT+01:00

To: Adam Smith <adamsmith ‘

Subject: Fwd: RESTRICTED: Newscorp/BSkyB - OFT/Ofcom Additional questions re
the draft brand licensing and carriage agreements and responses to the DCMS
consultation on the UIL (0012561-0000367)

Not good at all....
From:‘ boft.gsi.gov.uk]
Sent: 19 April 2011 21:48
To:
Cc:
ubject: T Newscorp - com

Additional questions re the draft brand licensing and carriage
agreements and responses to the DCMS consultation on the
UIL

Dear |

Many thanks for your responses to our earlier
questions relating to the draft brand licensing
agreements and carriage agreements. | attach a
further set of questions which relate to the
following specific areas:

(1) further questions relating to the brand
licensing and carriage agreements which take
account of your responses dated 1 April and 12
April.

(2) questions which arise from third party
responses to the consultation launched by DCMS
on the UIL. As you will appreciate, the responses
to the consultation have been voluminous and

1
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have necessitated detailed review in order to
ensure that we ask appropriate questions which
will serve to enhance the UIL proposal or, in
respect of which, it is appropriate to seek your
view/comment.

(3) detailed questions relating to the timing and
mechanics of the UIL. | would urge you to
respond in full to these questions since we wish to
understand in some detail how, in practice, you
understand the UIL will operate. We also include
certain suggestions that we consider (following
both responses to the third party consultation and
further consideration) will lead to improvements to
the UIL and its effective operation.

| anticipate, dependent on your responses, that
this should be the final round of detailed questions
prior to us providing our advice to the Secretary of
State. | will endeavour to discuss with your team
tomorrow both the timing for responses to these
questions, the background to them and next
steps.

In addition, in the interests of time, | would suggest
that we schedule a meeting to discuss both your
responses to the questions (including those
attached to this email) and any issues which are
pertinent to our advice to the Secretary of State (or
issues which require resolution following receipt of
your responses to the attached questions) in the
week commencing 2 May. If you are amenable to
this, we can arrange a convenient date and time.

Kind regards,

| Office of Fair Trading |

Fleetbank House | 2-6 Salisbury Square| London |
EC4Y 8JX |

‘ Direct dial | |Faxi

Switchboard +44 (0)20 7211 8000

All communications sent to or from the OFT are subject to recording and/or
monitoring in accordance with relevant legislation. This email and any files
transmitted with it are confidential and intended solely for the use of the
individual or entity to whom they are addressed. If you are not an intended
recipient, please notify administrator@oft.gsi.gov.uk immediately.
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RESTRICTED - CONFIDENTIAL c X o (3
PROPOSED ACQUISITION BY NEWS CORP OF BSKYB

OFT / OFCOM QUESTIONS TO NEWS
RE CARRIAGE AGREEMENT, BRAND LICENCE AND
ADDITIONAL QUESTIONS EMERGING FROM THE CONSULTATION RESPONSES

19 APRIL 2011

1.  Introduction

1.1. This document sets out below questions for News Corporation (News) in
~ relation to the undertakings in lieu (UIL) of 1 March 2011 on which the
Secretary of State publicly consulted in light of the responses to that
public consultation. The questions also relate to the draft carriage
agreement and brand licence attached to email to-
bf 14 April 2011 and the revised business plan received by
thg OFT and OFCOM on 12 April 2011.

1.2. It is divided into three sections:

1.2.1.section 2 — questions and issues relating to the draft carriage
agreement and brand licence; '

1.2.2.section 3 — questions arising as a result of responses to DCMS’
consultation on the proposed UlLs; and

1.2.3.‘sec'tion 4 — questions relating to the mechanics of implementing
the UILs and the spin-off of Newco. '

1.3. OFT / OFCOM request a response to these questions by 5pm on 27 April
2011. However, to the extent that it is not possible to 'provide a
responsé in full by this point, they request that as much information as
possible is supplied by this date, with the full response to be provided by
4 May 2011. -

2. “Questions and issues relating to the draft carriage agreement and brand licence

' 2.1. The questlons below relate to News' response of 12 Apr|I to the OFT /
OFCOM questions of 8 April 2011.
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EX_ P64

From:
Sent:
To:
Subject:

Begin forwarded message:

From: Adam Smith 4

Adam Smith < }

27 April 2012 09:58

OLDHELD PAUL

Fwd: Confidential - the latest questions and our views

Date: 21 April 2011 18:01:27 GMT+01:00

To: "Michel, Frederic" 4

Subject: Re: Confidential - the latest questions and our views

I disagree. They have been working on the complicéted carriage arrangements and brand
licensing agreement. You need to answer all their questions quickly to allow them to give
jeremy advice. The only delay will be if they have to keep going back to you again if they

don't get satisfactory answers.

Enjoy the weekend and let's catch up next week.

On 21 Apr 2011, at 17:53, "Michel, Frederic" > wrote:

Adam,

e Although the public consultation on our draft UIL
closed on 21 March 2011 it took almost a month,
until 19 April 2011 for the OFT/Ofcom to put
questions to News. More generally, the
OFT/Ofcom have not been as prompt as we would
have hoped for in providing feedback on the
commercial agreements and in making progress in
relation to the response to the consultation. News
has responded promptly to all questions put by the
regulators.

o The questions contain various points which are not "new"
points raised by the consultation but are points of which
OFT/Ofcom were very conscious from the outset and which
had been discussed in detail and agreed between News and
the regulators prior to publication of the draft UIL, e.g.

- the possibility for the Secretary of State to approve
commercial agreements in addition to those aiready agreed
to require pre-approval;

- the possibility for the Secretary of State to approve the
Articles of Association of Newco and
- the point at which approval will be required.

1
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¢ The possible need for a Monitoring Trustee has also been
raised again even though this wasn't pursued by the OFT in
the previous round and draft UIL were agreed on that basis.

¢ Our feeling is that some of the OF T/Ofcom point are of
commercial nature and have no link with plurality or financial
viability.

« Because they do not feel under timing pressure,
our sense is that the regulators are using the time
to re-open second-order points which were not
sufficiently important for them to have pursued
when advising the Secretary of State in relation to
the draft UIL in February/March. We do not
believe this to be a reasonable use of the
administrative process.

¢ News will respond to this last round of questions from the
regulators but will encourage them on this basis to finalise
their advice as we need to bring the process to a close.

Please let me know when we can discuss. Happy Easter!!!!

Best

Fred

"Please consider the environment before printing this e-mail”

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged
and are the property of News International Limited (which is the holding
company for the News International group, is registered in England under
number 81701 and whose registered office is 3 Thomas More Square, London
E98 1XY, VAT number GB 243 8054 69), on whose systems they were
generated. If you have received this e-mail in error, please notify the sender
immediately and do not use, distribute, store or copy it in any way. Statements
or opinions in this e-mail or any attachment are those of the author and are not
necessarily agreed or authorised by News International Limited or any
member of its group. News International Limited may monitor outgoing or
incoming emails as permitted by law. It accepts no liability for viruses
introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or
confidential information. It is intended solely for the named addressee. If you
are not the addressee indicated in this message (or responsible for delivery of
the message to the addressee), you may not copy or deliver this message or its
attachments to anyone. Rather, you should permanently delete this message
and its attachments and kindly notify the sender by reply e-mail. Any content
of this message and its attachments that does not relate to the official business
of News America Incorporated or its subsidiaries must be taken not to have

2
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been sent or endorsed by any of them. No representation is made that this
email or its attachments are without defect.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.

MOD300007692



For Distribution to CPs

RUTH WYE EX P ég

From: Adam Smith <adamsmithtih ‘
Sent: 27 April 2012 09:59

To: OLDFIELD PAUL

Subject: Fwd: 16th June

Begin forwarded message:

From: Adam Smith < |
Date: 5 May 2011 17:40:13 GMT+01:00

To: "Michel, Frederic" { ‘
Subject: Re: 16th June

If sue let's us!

On 5 May 2011, at 17:37, "Michel, Fredericﬁ . wrote:

Book the 16" June in your diary for our News Corp summer party! You and
JH must be there!

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers: -

www.nmauk.co.uk

This e-mail and any aftachments are confidential, may be legally privileged
and are the property of News International Limited (which is the holding
company for the News International group, is registered in England under
number 81701 and whose registered office is 3 Thomas More Square, London
E98 1XY, VAT number GB 243 8054 69), on whose systems they were
generated. If you have received this e-mail in error, please notify the sender
immediately and do not use, distribute, store or copy it in any way. Statements
or opinions in this e-mail or any attachment are those of the author and are not
necessarily agreed or authorised by News International Limited or any
member of its group. News International Limited may monitor outgoing or
incoming emails as permitted by law. It accepts no liability for viruses
introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or
confidential information. It is intended solely for the named addressee. If you
are not the addressee indicated in this message (or responsible for delivery of
the message to the addressee), you may not copy or deliver this message or its
attachments to anyone. Rather, you should permanently delete this message

1
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EX.P. (6

From: Adam Smith \

Sent: 27 April 2012 09:59

To: OLDFIELD PAUL

Subject: Fwd: Timing - OFT/Ofcom - URGENT

Attachments: CO-#14041856-v1-DV_-_Consultation_UIL-UIL_10_May.pdf; ATT00001..htm

Begin forwarded message:

From: "Michel, Frederic" <

Date: 12 May 2?JJJSJ.L' : LJ;MJi(ﬁl:UU
To: "adamsmith !

)
Subject: Timing - OFT/Ofcom - URGENT

Adam, confidentially,

We have now also spoken also to the OFT. They will speak with Ofcom this evening. Their current expectation

- _is that they will send us by close on Friday a very short (subject to Ofcom's input) list of issues to clarify which

xpects we would be able to address promptly. He said that he did not expect that a call would be
necessary to discuss these. We discussed the role of Pinsent. He said that OFT "supported the idea of DCMS
seeking legal advice" as they are not commercial law experts. (Another example of an "expert” washing their
hands and SoS needing further cover on this.) We said that it was disappointing that this has emerged only
now and | hoped that this would not delay the finalisation of advice on the UIL. He replied that their current
plan was to advise on both UIL and final agreements at the same time and therefore wait for Pinsent's review.

We made the point strongly that the UIL only envisage approval of the agreements by effective date, the
agreements are not consulted upon so there is no reason to delay finalising advice on UIL and starting the 2nd
consultation (which, unsurprisingly, both OFT and DCMS legal think will be necessary). If Pinsent's review is a
legal one (and cannot be anything but) drafting changes on the 2 agreements (if any) should not have an
impact on the text of the UIL to be consulted uponDid that this is a point for DCMS.

If DCMS instructs OFT to finalise their advice on the UIL (based on the agreements as they stand after the final
round with OFT/Ofcom) JH can start the consultation before the 26th.

Even if JH will not start consultation until they have advice on the final agreements at least he should put
pressure on Pinsent to finalise their "legal review" as soon as possible.

As a confirmation that the prospect of the UlLs requiring a change as a result of a drafting/legal review by
Pinsent is remote, please note that the only UIL changes which were made as a result of the nearly 2 month
ﬁl N

agreements review were (mand (2 Neither is a legal point for Pinsent. | enclose a DV
between latest set of UlLs and Consultation vers

Hope this helps,

Fred

""Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:
1
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Redacted (14 pages)
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EX.P._61

From: Adam Smith < |
Sent: 27 April 2012 09:59

To: _ OLDFIELD PAUL

Subject: Fwd: URGENT - 2

Begin forwarded message:

From: "Michel, Frederic"
Date: 12 May 2011 22:15:02 GMT+01.00
To: Adam Smith <
Subject: URGENT -2

Adam,
Further thoughts.

The combination of involving yet again another "advisor" at this late stage and
the lack of experience of the advisor chosen is the concern.

Only a handful of firms have the specific expertise on these matters. it is
therefore important that the brief to the external counsel is well defined.

| assume it would have to be limited to determine whether the agreement is valid
and enforceable, which it clearly is. 1 do not see how Pinsent can express any
other view.

What we want to avoid is that a firm with no experience starts playing with

drafting which Sky and other industry players use all the time....!!!

If the brief of Pinsent is well defined and they are asked to work within a strict
deadline, which a private sector firm should be able to do, one can hope for a
quicker solution.

We are keen to start the consultation as quickly as possible because, in any event,
the agreements are not subject to the consultation.

Otherwise, we won't be done before mid-June, which will be catastrophic for
many important reasons.

Fred.
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EX.P. 0

From: Adam Smith { ‘
Sent: 27 April 2012 10:00

To: OLDFIELD PAUL

Subject: Fwd: CONFIDENTIAL

Begin forwarded message:

From: "Michel, Frederic" | |
Date: 29 May 2011 11:12:08 GMT+01:00

To: Adam Smith 1 }
Subject: CONFIDENTIAL

Adam,
Hope you're well.
Update for you :

We are getting some feedback from OFT and MPs tha@ very much in driving
seat on the agreeements discussion and meeting JH regularly to update him...?

OFT has also mentionned that they hadn't see JH for a while and they were fine with
everything on their side.

It would be good to understand the state of play as it doess seem the timetable you outlined
to me is slipping away massively and we might want to consider our options at this stage.

A decision before the 24th June is in everyone's interest and the idea that the 7-day
consultation could be only starting on the w/c 13th or 20th June is not good news at all.

Pinsent is also querying commercial items that should not be in its remit and have been deal
with months ago by OFT, or are asking for new commitments... They are not going to get

back to us
Before next Thursday....!!

Can you possibly give me some infos on where do you think we are? From where we sit,
seems thai}nas been given very much a free-ride on this and is doing his best to
delay.

Thanks for your help

Have a great week-end

Fred
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EX.P FI

From: Adam Smith % +
Sent: 27 April 2012 10:00

To: OLDFIELD PAUL

Subject: Fwd: Update ( 9

- Begin forwarded message:

From: "Michel, Frederic" <
Date: 7 June 2011 12:19:53 GMT+01:00
To: "adamsmit H

Subject: Update

Adam,

We got the following update fron today:

They still need to get to the bottom of a couple of "small points". Issues have
"narrowed significantly". We will get a further mark up likely to be on both CLA
and BA, but not until "early tomorrow"...11!

The mark up will come directly from Pinsent. does not envisage "a lengthy
iteration" and they are working towards closing this by the end of this week.
envisages that we would interact directly with Pinsent on the issues, keeping her
in the loop of course.

We did make the point that, given the delay if there was any scope to hear today
it would "help"; she reassured us that they are doing everything they can to close
this.

She also said that they will take a "sensible view on drafting" but there may be
further points on which they may come back on later but this would not prevent
the starting of the consultation.

We said that we were waiting to hear back from Pinsent before closing the circle
with OFT so this was holding back that last step too on the OFT/Ofcom process.

"Please consider the environment before printing this e-mail"

1
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EX.P. 12

From: Adam Smith ‘
Sent: 27 April 2012 10:00

To: OLDFIELD PAUL

Subject: Fwd: Update

Begin forwarded message:

From: "Michel, Frederic"”
Date: 10 June 2011 17:49:43 GMT+U1:00
To: "adamsmit
Subject: Update

Adam,
Update for you. tet me know if you would like to discuss.

We spoke to SEverything was clear to her, she did not have questions and they will now consider
whether the position is acceptable. ’

We have reverted to OFT this morning to close off the UIL.

we need to do everything possible to get to a consultation next week — preferably by Thursday — whats your
view?

We were led to believe that OFT/Ofcom are nearly ready. The issues open between us and OFT/Ofcom were
minor (and we have effectively agreed to everything they asked for).

To finalise the report however they need to have sight of the CA and BLA agreements. In that respect the ball
is in DCMS' court. BCMS should close that off asap on Monday (or ideally today). Do you know?

In my view DCMS should also alert OFT and Ofcom today that, on the assumption that the BLA and CA are
confirmed to be final to them by Monday, they should be ready to have their reports on his desk by Tuesday.

On that basis an announcement on Wednesday is possible. Obviously if they continue at the pace they have
had in recent weeks it could take much longer...>t1111

Question: do you know what you plan to publish when you start consultation on the revised UIL (in addition
to a statement and the UlLs themselves - which would be the normal practice)?

Do you plan to publish the new OFT and Ofcom reports now or, on the assumption JH would want to publish
the reports at some stage (it is his choice) would you leave this to the time when the final decision is adopted?

If you intend to publish the reports now we will need to consider redactions.

| can check position with n Monday as well.

Have a nice week-end. Let’s talk

Fred
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For Distribution to CPs

EX.P 43

From: SMITH, Adam
Sent: 12 July 2011 09:10
To: Michel, Frederic

Subject: RE: Letter from Mr Murdoch

Thanks Fred.

From: Michel, Frederic [mailtg
Sent: 12 July 2011 08:50
To: SMITH, Adam; adamsmitﬁ
Subject: Letter from Mr Murdoch

"Please consider the environment before printing this e-mail"

The Newspaper Marketing Agency: Opening Up Newspapers:

www.nmauk.co.uk

This e-mail and any attachments are confidential, may be legally privileged and are the property of NI
Group Limited (which is the holding company for the News International group, is registered in England
under number 81701 and whose registered office is 3 Thomas More Square, London E98 1XY, VAT
number GB 243 8054 69), on whose systems they were generated. If you have received this e-mail in error,
please notify the sender immediately and do not use, distribute, store or copy it in any way. Statements or
opinions in this e-mail or any attachment are those of the author and are not necessarily agreed or authorised
by NI Group Limited or any member of its group. NI Group Limited may monitor outgoing or incoming
emails as permitted by law. It accepts no liability for viruses introduced by this e-mail or attachments.

This message and its attachments may contain legally privileged or confidential information. It is intended
solely for the named addressee. If you are not the addressee indicated in this message (or responsible for
delivery of the message to the addressee), you may not copy or deliver this message or its attachments to
«nyone. Rather, you should permanently delete this message and its attachments and kindly notify the
sender by reply e-mail. Any content of this message and its attachments that does not relate to the official
business of News America Incorporated or its subsidiaries must be taken not to have been sent or endorsed
by any of them. No representation is made that this email or its attachments are without defect.

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-virus
service supplied by Cable& Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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