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}write further o wmy ict:cr of 14k March 2011 in relation o my response 1o the aliezatons

madce by CI Bryant, MP in the Adjowmment Debate on “Mobile Commumcauons
{Imereeption)on ! Hth March 203 1.

My Bryvast made a number of stafements about Bie manner in which this inv lelﬂulli"n h

been undertaken by the \ricnopnlndn Police. In particular, e has suggested that ma

misted vour Committee. This is a very sertous allegation f 5

necessary 10 write and provide further detailed backgrovnd mawrial as well &5 o offer o
appear before you te discuss any points you feal need further clarificanon.

During the Debate Mr Bry:m made several zsseriions that are not corvect. The most stark and
immediate of these is 1 s aspect thae relates to my ovidence pr»;mdus 1o the Home Affairs
Select Committee on 7° September 2019, Mr Brvant staied that | ;i Covemattes in
reiation 1o legn) advice. He stated that ‘I mixled the Commitice, axd usedd an argument that
had never b od on by the CPS or by his own officers so as cest i > pumber 0f

viclizRs was miniscuie.”

Puring ! e, 1set out what ©termed the “very ; siptive” definition w
1, Reguiation of Investigatory Powers Act (8.7 RIPAY of what hag become Lnuvvn as m.)m}f
phone voicermal “hacking Pnncrpn}n i explamed 1o the Compentree 1hat m 2006, 1o prove
the offenee of fnrercaption of @ Communication under Seciion | of this Adl, the Prosecution
had o show that a votcemail had been intercepted prior 1o it being Hstened 1o by 1y imended
recipient. On this basis. T adviscd that there m fact only be perhaps ten *o twelve vicims
against whor we could achually prove the above mentioned offence of farereepss
Commusication had occurred i relation o the evilence at that ime.

Mr Bryvant stated that “never at any stage during the prosecunon of Goodman and Mulcaire
did anybedy from the Crown Prosecution Service advisc the Metropolitan Police tha the law
should be imerpreted in suchk a way™. This 15 not correc,

The investigation began on ls‘ December 2003, Lepal advice - mcinding as 1o what
constitited an offence of Im('"c.:’(;lian of a Communication onder RIPA - wag genevaily
given “prally in conference” as explained by the Director of Public Prosecutions (DPP) in hig
letter 1o vou, as the Chair of the Culture Media and Spori {CMS) Comnmiues on 3rd
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On 30t June 2006, a0 Advice File was snbmitied by the SIO 1w the CPS which {
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ng sivice was

November Z00¢.  In this same letter, the DPP also explaing that the fe
miven 1o the original investigation team: “section 1{1} of RIPA.. reguires the communication
1 be iniercepted “ir the course of its mansmission™.” This is a divest rebuaal of what My
Bryant claimed. :

The latter clause is alse qualified i1 the same leger:

“section 2(7).. has the effect of extending the time of communicetion
recipient has colectad it. The CPS view was that the observations of Lord Wooll were
corvect, arxd accorded with the rationzle of prohibition in Sectien 11 Moreover, it was also
our view that in this case there was nothing to be gained from secking ro contensd ©or a wider
interpretation of Section 2(7) than that contemplated by Lord Woolf,”

This advice itseif followed & previous letter from the DPP 1o vou. as the CMS Chair, on 30

July 2009 in which he states:

rove that the

“The Lavw: To prove the criminal offerce of interecption the prosceution must

actuzl message was mtercepted prior to it being avcessed by the imended reciptent.”

A further reference 10 this point is mentioned in the same Jelter agam as being “an essontiad

element of the offence.”

p Officer (810} during the
stigation in 20060 I permented every aspest of
foviment of

Mulcair

ions o the CPS and required the amp

There are several reterences o -degal advice throughowt the GoodmanMultuire mrvestgaton,

O 9tk March 2006, the SO recorded:

“Guidance to be songht from the Head of CT CPS to establish vange of possibie offonces.

On 4th April 2006, in his review of the case w date, the S10 reflected the oral advice given
thus far and sought further guidance from the CPS. specifically:

“In terms of points 1o prove, the key aspect wonid be that any micrception took place prior o
the intended recipient recening the message.”

On 20th April 2006, the SIO mot with the scnfer CPS lawyer and provided relevant briefing

materizl to which the CPS Jawyver replied by emanl on the 25th April 2006 tha

"
wsted. The

VT R

to say that the law in this arca seas not clear 4s, at the material emained un

Jaw. therefore, was untested. bul the legal advice to the police was tneguivocal,

opinicn from an expert who specialises in telecommunication forens
of the technica} chailenges of proving that a voicemail had been intercepred prior w it beiug
accessed by its intended recipient thus reinforcing the view that this was an essensial element
of the offence. {(Note: en 13tk July 2016, the CPS lawyer met with the samc °ri 10 discuss
this point.)
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On 15k July 2006, the CPS Jawyer wrote o the S10:

“It is also apparent that on feur occastons.. _messages left on i of (Subjec: A}
have been accessed by those nunbers prior © (Subject 4) vetne -

In the same letter, the CPS Jawyer goes on 1o refer w these as “the RTPA offences™ and “the
four alieged instances of offences undar RIPA™. In relation to the SK's tactic of asking the
victims not 1o access their voicemails for a periog 1o see whin happens, the CPS lawyer refors
to the fack of any apparent interception of these wnopened voicemuils durng this time as @
“weakness” in the case. again reieforeing that prool of this point was indecd an cssential
clement of the offence,

This Tetter formed part of a further Advice File which included the same lecommaunication
forensics experl's testimeny. This again reiterated the SIO’s ciic - based on the advice
given - with respeat o leaving voicemails unopened in an effirt 1o obtain best evidence if
someone were wying 1o intereept them.

In a further email of 208 August 2006 to the police team, the UPS liwyer refors 10 “the 4
main clear RIPA offences” and or 9th Augost, the Deputy SIO explains in his log thatt

“It should be noted that the advice from CP$S at present is that we will vequid
evidence of aceess but aiso evidence that {151} & message existed and {2rd) tharme
intercepted prior 1o being listened 0 by & victim. Only when both purts ere cownpd
offence be commiticd.”

> not only

provide the CPS and Counsel, and ulfimately the Cowrt. with ho besi evidance :
eonviction. Tn light of the CPS and Counsel advice given at the #ime fas restated by the DPP
himscif in 2009) they based their investigative strafegy on the need 1o prove ihat voicemails
were unopened when “intercepted” avd thevefore stiil
under Sectien 1 RIPA 20060

In the Adjournment Debaze of 10th March 2013, Mr Bryant alse went on to
“formally wamed” a team from the Mctropolitan Police on 17 Ocreber ke
wrong 1o claimt such an isterpratation” of this oftence.  Further. he
misinterpretation of the jaw was “the very reason - and the only reason - why
Metropulitan Police refused point blank 1o re-open the case until January o this year.

Ny Bryant is mistaken on both matters.

%

O the fivst point, there was no such ‘warning’

ik relation o any previons cases. T
may howover refor to the provisien of some newly commnis: i :

saoned Lo

recipient. This may of course impact on he current investigation being led by my colicague,
DAC Akers.

On the second marter, conceming the openisg of a now investigation, it is clear that 1he sole
reason for doing so was due 1o the fact that News International provided new wiaieniai §
police in Januvary of this vear.
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Whatever the ouicome of future investigations of this narere, the fact rermains thut during the
Mulcaire and Goodman case, and throughout the ensuing period antil October 2019, the fogal
advice on this matter wus unequivocal and, as | sald onp 77 Seprember 2010, “very

prescriptive”.

The significance of this point is clear. While the suspects way have had many possible targets
of interest, we could only prove the offence of voicemail interception in relation to & very
small number of cases.

If a wider interpretation of what constitutes an ‘interception” is now applied, then this position
will of course need fo be reviewed and may change significantly. This will be o matter for the
new investigation team to address and clearly it would be wrong for me ro comment further st
this time.

feet it importent That your Comniltee be aware m greater detuil of the very real fegal
challenges that fhis investigation posed. { also thought it important that 1 demonstrate the
dezited 2nd determined cfforts undertaken by both the police nad the CPS 10 overcome these
chalienges. } trust that this letter will aliay any concorns that you may have had sbout the
imegrity of the evidence that | provided fo your Commintee. § did ot nusicad you or any
other Commitee in relation 10 this case.

This letter has been copied o the other Parliamentary Commmittees who have an interest in
these matiers, as well as the Director of Public Prosecutions.

Yours sincerely

Johr Yatcs

Acting Deputy Commissioner
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