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Decision by the Broadcasting Sanctions Committee

Teletext Limited
for the revocation of the public teletext service licence on 29 January 2010
Consideration of sanction against: Teletext Limited

For: Revocation of the public teletext licence
(Licence number PTS1)

On 29 January 2010

Decision: To impose a financial penalty (payable
to HM Paymaster General) of
£225,000.
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Summary

For the.reasons set out.in full:in the Decision; under.the powers deIegated
from the Ofcom Board to Ofcom’s Broadcastlng Sanctions Committee (‘the
Committee”), the Committee has imposed a statutory sanction on Teletext
Limited (“Teletext”), the former-holder of the public teletext licence, of.
£225 000

Th|s sanctlon is in respect of the revocation of the licence on 29 January |
2010 as a result of Teletext’s failure to provide the public service content of
the licence.

The holder of the public teletext service licence is one of a number of
broadcasters which, under the Communications Act 2003 (“the Act”), are
‘public service broadcasters’. The other designated public service
broadcasters are the BBC, Channel 3/ [TV1, GMTV, Channel 4, Five and
S4C. These broadcasters have a duty through their public service
broadcasting licences (or Charter in the case of the BBC and S4C) to
contribute in general to the purposes and characteristics of public service
broadcasting, as set out under the Act. Additionally, there are particular
obligations in the form of output quotas for each of the public service
licences. The licences are intended to secure universal availability, quality
of service, and particular content and plurality of suppliers of it, that might
otherwise not be provided by the wider market.

)

Public service broadcasting licences are offered for a fixed term. The
licences require the holder to provide the licensed service throughout the
licence period. In accepting a licence, the broadcaster takes account of the
likely cost of the obligations under the licence, and the value of the benefits
associated with the licence, for the duration of the licence period.

On 16 July 2009 Daily Mail and General Trust plc (“DGMT”), the parent

company of Teletext, issued a press release announcing its intention to

cease broadcasting the “loss-making analogue service and a number of

digital terrestrial services” in January 2010. This announcement of the

closure of the public teletext service also referred to other commercial N
television text services which the company planned to either close or \ 4
continue to operate.

In mid October 2009, Teletext informed Ofcom that it intended to bring
forward the date when it would cease providing the public teletext service to
mid December. Accordingly in mid December 2009 Teletext ceased to
provide any of the public service content required under the terms of the
public service teletext licence. Having satisfied itself that Teletext had
ceased to provide the public service elements of the licence obligations,
namely the regional and national news and information pages, and following
Teletext’s confirmation that the analogue and digital editorial public service
to all regions had ceased to broadcast and that it had no plans to restore the
service, and having considered Teletext's representations on the matter, the
Ofcom Executive revoked the public teletext licence on 29 January 2010.

Under the statutory scheme, the imposition of a financial penalty is

mandatory in the event of the revocation of the public teletext licence. The
maximum penalty that can be imposed is the greater of 7% of the qualifying
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revenue of the licence in its last complete accounting period within the term
of the licence and £500,000. In this case the maximum penalty that can be

* imposed is £500,000.

The matter was accordingly referred to the Committee for consideration of
the appropriate level of financial penalty.

In making its decision, the Committee took into account all the relevant
material provided to the Committee including written representations from
Teletext and its oral representations made at the hearing. The Committee
also had regard to Ofcom’s Penalty Guidelines.

The Committee noted that this financial penalty is being imposed following
the revocation of the public teletext service licence, and that the
circumstances leading to a decision to revoke the licence must necessarily
have been sufficiently serious to justify that decision. The Committee also
noted that the maximum amount of the penalty that can be imposed in this
case is higher than the maximum level of financial penalty that can be
imposed on the holder of the public teletext service licence in other
circumstances. Where the holder of the licence to provide the public teletext
service has contravened a condition of the licence, or failed to comply with a
direction given to him by Ofcom, the maximum amount of the financial
penalty that Ofcom may impose is 5 per cent of the licensee’s qualifying
revenue for the last complete accounting period’. In summary, the statutory
scheme recognises that revocation of the public teletext service licence is a
serious matter, requires a financial penalty to be imposed following
revocation of the licence, and allows for a maximum level which is higher
than the level that applies in other circumstances.

Being the holder of the public teletext service licence involves an obligation
to deliver particular public service content, with consequent costs, but also
benefits for the licensee in terms of privileged access to analogue and digital
capacity. The public teletext service licence is intended to secure benefits
for viewers that might not otherwise be provided by the wider market. In
return, the licence holder is able to make use of scarce public resources
(terrestrial spectrum) to provide these and commercial services.

In deciding to cease providing key elements of the service in December
2009, Teletext committed a serious breach of the obligations in the public
teletext service licence such that the licence was revoked. This breach
occurred against a background of an announcement by Teletext that it
intended to cease providing the public teletext service before expiry of the
licence in 2014. Accordingly, the public purposes which the public teletext
service was intended to deliver are no longer being delivered. The
Committee considered this to be an extremely serious breach of the licence.

The Committee took into account Teletext's representations that the digital
public teletext service was structurally loss making because the amount of
digital capacity reserved for the service was inadequate. Teletext stated
that, by contrast with the Channel 3 and Channel 5 licensees, for whom
sufficient capacity had been reserved to enable them to offer new digital
services on the DTT platform, the digital capacity awarded to the public
teletext licensee was inadequate to replicate the depth of (non-advertising)

! Paragraph 9(2), Part 2 of Schedule 10 to the Act.
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- content on'the'analogue service and madequate to-allow the: d|g|tal service

£ to include sufficient advertising to make'it’ commercrally vrable '
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=~?3categor|es of broadcastmg I|cencl

of a mandatory flna' C|a penalty on‘

The Comm|ttee noted that under the statutory scheme the holders of various
the" pUblictelet xt licence, are
requwed to broadcast throtighout: the-relevant licence: period-withrévocation
of the licence before the end of the I|cence penod lead|ng to the imposition
h_e I|censee :

In add|t|on to the publ|c teletext service. l|cence the categones of
broadcasting licence which'are subjéct to ‘mandatory financial penalties on
revocation before the end of the licence period are: the Channel 3 licences;
the:Channel 5 licence; television mult|plex service licences; nat|onal
analogue rad|o llcences and rad|o mult|plex l|cences

The Committee considered that it was very |mportant that the level of the
financial penalty to be imposed in this case should be sufficient to act as an
effective incentive to all the holders of the categories of licences listed ,
above, including the holder of-any future public teletext service licence, to F
continue to provide all elements of their respective licensed services
throughout the licensed period, even if the licensee believes that there are
commercial reasons for it to'cease providing all or part of the licensed
service dunng the licence period.

The Committee considered that in ceasing to provide the specified public
elements of the public teletext service from 15 December 2009, and the
entire public teletext service from revocation of the public teletext service
licence on 29 January- 2010, Teletext will receive a considerable financial
benefit from the position it would have been in had it continued to provide
the public teletext service for the remainder of the licensed period.

The financial benefit to Teletext consists of the avoidance of the losses that
Teletext would have incurred had it continued to provide the public teletext
service. The Committee considered that this amount is likely to be
considerable and significantly more than the maximum amount of the
financial penalty that can be imposed on Teletext (£500,000).

()

The Committee considered that the revocation of the Licence, and the
circumstances leading to revocation,; has caused and continues to cause
serious and significant harm to consumers of this service generally. The
cessation of the public teletext service means that the public purposes of the
public teletext service are no longer being delivered, and in particular that
the specified public service elements (news and regional information pages)
are no longer available to consumers. This will continue to be the case
unless and until a new public teletext service licence is awarded.

In arriving at this view the Committee took into account research findings on
the reach and use of the public teletext service. The Committee also noted
Teletext’s representations as to the popularity of the service, the high value
placed on it by consumers and the loss caused to its viewers by its
withdrawal.

The Committee also considered that Teletext’s co-operation with Ofcom and

other stakeholders in managing the cessation of the public teletext service,
and the costs that Teletext had incurred in maintaining the broadcast of
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elements of the service from mid December 2009 until revocation of the
licence on 29 January 2010 should be given due weight as a factor tending
to mitigate the amount of the financial penalty.

Having regard to Ofcom’s Penalty Guidelines, and having given careful
consideration to the written and oral representations made, the Committee
decided it was appropriate and proportionate in the circumstances to impose
a financial penalty of £225,000 on Teletext (payable to HM Paymaster
General).
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The holder of the publl teletext serV|ce l|cenc:e is: one of a number of

broadcasters wh|ch ul

7 | ”Charter in the case of the BBC
to contnbute in general‘to the’purposes and: charactenstlcs of
public service broadcasting, as set out under the Act. Add|t|onally, there are
particular obligations in the form of output quotas for each of the public
service licences. The licences are intended to secure universal availability,
quality of service, and particular content and plurality of suppliers of it, that
might otherwise not be provided by the wider market.

In return for the costs associated with delivering public service broadcasting

requirements, the regulatory regime offers these broadcasters the benefit of

privileged access to capacity for distribution of the service, on both analogue

and digital (DTT) platforms. The DTT multiplexes on which capacity is (f~
reserved for the public service broadcasters have universal reach. L

Public service broadcasting licences are offered for a fixed term. The
licences require the holder to provide the licensed service throughout the
licence period. In accepting a licence, the broadcaster takes account of the
likely cost of the obligations under the licence, and the value of the benefits
associated with the licence, for the duration of the licence period.

The public teletext licence

2.4,

2.5,

Teletext, a wholly owned subsidiary of Daily Mail and General Trust plc, was

the holder of the sole public teletext licence until its revocation on 29

January 2010. The public teletext licence was awarded in 1993 under a

competitive process against other bidders (including the incumbent Oracle

teletext service provider) that included commitments to the quality of service

and a cash bid. Under the licence as originally granted Teletext was

required to provide the public teletext service in analogue form only. In 1996 (‘
the public teletext licence was amended to require Teletext to provide a
digital version of the public teletext service in addition to the analogue
version.

The public service obligations that the statutory scheme requires the public
teletext licensee to deliver include a general public service remit, and
specific content requirements:

a) the Act states that the public service remit of the public teletext
licensee is the provision of a range of high quality and diverse text
material (section 265), and requires this remit to be fulfilled separately
on the digital and analogue versions of the public teletext service.

b) the Act requires Ofcom to include in a licence to provide the public

teletext service appropriate conditions to secure that the service
includes (a) a suitable quantity and variety of news items, which are
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up to date and regularly revised?; and (b) an appropriate proportion of
material that is of particular interest to persons living in different parts
of the United Kingdom®.

2.6. Capacity is reserved to carry the analogue and digital versions of the public
teletext service:

a) the analogue version of the public teletext service was (until cessation
of the service) carried on spare capacity on the frequencies used by
the analogue versions of the Channel 3 services and the Channel 4
service. Nine pairs of lines of this spare capacity were allocated for the
use of the public teletext service;

b) capacity for carriage of the digital version of the public teletext service
is reserved under a statutory instrument made by the Secretary of
State®. Under this statutory instrument, 3 per cent of the digital
capacity available on the frequencies on which Multiplex 2 is
broadcast is reserved for carriage of the public teletext service. The
legislation provides for fees for carriage to be determined by Ofcom in
the absence of agreement between the public teletext service provider
and the Multiplex 2 licensee.

2.7. In common with the providers of the Channel 3 services, Channel 4 service
and Channel 5 service, a digital replacement licence (“the Licence”) was
offered to Teletext in 2004 for a 10 year period to the end of 2014. The
Licence contained an obligation to broadcast the analogue version of the
service until the analogue versions of the Channel 3 and Channel 4 services
had ceased at the end of digital switchover, and to broadcast the digital
service to the end of 2014. There was no competitive element to this
process: the offer of a digital replacement licence was automatic under the
statutory scheme and was subject only to Teletext's acceptance of the terms
on which the Licence was offered.

2.8. The Licence included conditions that placed specific obligations on Teletext
relating to the provision of national and international news (not less than 20
pages), regional news (not less than 12 pages), and regional non-news
information pages (not less than 24 pages). These requirements applied to
both the analogue and the digital versions of the public teletext service and
were imposed under the statutory framework described above. These
specific obligations relating to news and non-news information pages have
been reduced during the lifetime of the Licence.

2.9.  Apart from the general public service obligations and specific content
requirements outlined above, Teletext was free to provide commercial
content as part of the public teletext service. Teletext focused on regularly
updated text information pages on sport, entertainment, local listings, travel
and finance. The analogue and digital services incorporated full page and
inserted advertising (historically the main source of advertising revenue for
teletext services has been advertising for late travel deals). The analogue
service carried a higher volume of pages overall compared to the digital
terrestrial service.

? Section 284 of the Act.
® Section 289 of the Act.
* The Television Multiplex Services (Reservation of Digital Capacity) Order 2008.
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-The analogue service also-included an index page and launch page (888)
Wthh enabled the user to nawgate to the subtltles prowded for the analogue

to prowde the pages for naV|gat|on under the c:ond|t|ons, of the Licence, but
3}‘l|cences and
Channel 4. The analogue service also carried information for viewers about

' the d|g|tal SW|tchover process ona regron by reglon basrs

Th analogue service was ac:cessed by the’ V|ewer pressmg a text button on

Programme Guide.

Use of the public teletext service

2.12..

2.13.

Ofcom research in 2008° suggested that the reach of the public teletext

service declined between 2004 and 2007, but stabilised in 2008: the public

teletext service accessed via ’Ch'annel 3 had a weekly reach of 1.7 million .
households, with the public teletext service on Channel 4 reaching 0.8 {
million households per week. The weekly reach of analogue text services \
on Channels 3 and 4 was more than twice that of digital text services on
DTT.

The research showed that the'most popular types of pages accessed by
Teletext users in 2008 were weather, regional news and national news.
These pages were all prowded as part of Teletext’s public service
obligations.

Additional payments under the Licence

2.14.

2.15.

2.16.

In common with holders of certain other categories of broadcasting licences,

the holder of the public teletext licence is required to make annual payments

which Ofcom collects and pays into the Consolidated Fund, consisting of a

‘cash bid’ amount, and a percentage of the ‘qualifying revenue’ generated by

the licence holder from the provision of the licensed service during an

accounting period.

The amount of the cash bid and the percentage of qualifying revenue are
first set at the time of the original licence award, the cash bid being
proposed by the bidder as part of the competitive bidding process, but
statute provides for certain trigger points at which the licence can be
‘revalued’ by Ofcom. Revaluation could lead to a different cash bid amount
and a different percentage of qualifying revenue being specified in the
licence. In the case of Teletext's Licence, the most recent revaluation took
place in 2006.

[(’
4,

For the revaluation, Teletext made submissions to Ofcom about the future
projected profitability of the Licence. Having applied Ofcom’s published
methodology for recalculating the financial terms®, Ofcom concluded that, if
held for its full duration to expiry at the end of 2014, the Licence would have
a net positive value. However, the generation of profits was significantly
skewed towards the earlier years of the Licence and the Licence would not

® http://www.ofcom.org.uk/tv/psb_review/annrep/psb09/
® hitp://www.ofcom.org.uk/consult/condocs/channel3_consultation/c3mstatement.pdf
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be expected to generate profits in its later years. New financial terms were
set accordingly to recover the value of the Licence over its full duration to
expiry at the end of 2014.

Prior to the revaluation, the annual cash bid payable by Teletext was £1.9
million and the percentage of qualifying revenue payable was 18%. Ofcom
reduced the financial terms of the Licence in 2006, with effect from
September 2005. The cash bid was reduced to £25,000 increasing with RPI
annually thereafter and the percentage of qualifying revenue was reduced to
5%. These reduced financial terms were accepted by Teletext.

Ofcom’s Public Service Broadcasting Review

2.18.

2.19.

2.20.

2.21.

2.22.

Ofcom’s Second Public Service Broadcasting Review in 2008 to 2009’
(“PSB Review") considered the current and potential future position of the
holders of the licences for the commercial public service broadcasting
(“PSB") services (Channel 3, Channel 4, Channel 5 and the public teletext
service), taking into account structural market change and the costs and
benefits of PSB status. The licensees were invited to make submissions in
the consultation phases.

Ofcom’s analysis of the public teletext service in the PSB Review suggested
that the costs of Teletext’s obligations under the Licence would outweigh the
value of the benefits available to it from around 2010.

As part of their submission to the PSB Review, Teletext requested a
reduction in the number of national news pages and regional news and
regional non-news information pages that they were obliged to provide on
the analogue and digital service. Ofcom accepted these proposals in view of
the conclusions from this analysis and on the basis that they would continue
to ensure the availability of material of particular interest to those in different
parts of the UK, while helping to reduce the costs of Teletext's obligations
and allowing greater flexibility in delivery.

Teletext’s submission to the PSB Review said that they considered that
continued intervention, in the form of a public teletext service licence, would
be justified following the end of the current licence period (in 2014).

Ofcom stated in the PSB Review that it considered that intervention via a
public teletext service licence was unlikely to be necessary to secure public
purposes after 2014. This was because Ofcom considered that on current
evidence the market would deliver a plurality of information service
providers, with content related to the public purposes, both on television and
via the internet. However, Ofcom proposed that the retention of a public
teletext service should be reviewed again in 2012 in the light of broadband
take-up, the development of relevant text services at that point, and the
usage of digital teletext services post digital switchover.

7 http://www.ofcom.org.uk/consult/condocs/psb2_1/
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Teletext’s requests for addltlonal reservatlon of capacrty '

2.23. Teletext has made representatlons overa number of years to Ofcom that
the digital terrestrial capac1ty reserved for camage of the digital version of
~thepublict teletext service was lnsufF cientto carry the:volume of; edltorlal
and advertlslng pages avallable on the analogue vers10n of the servrce and
terrestrlal platform it required an’ lncrease in the amolint of reserved
capacity.. Teletext set out this view in its response to Ofcom § Digital
Dividend Review in 2007%.

2.24. Digital capacity is reserved for the public teletext service under a statutory
instrument made by the Secretary of State. The terms of carriage are a
matter for negotiation between the multiplex operator and broadcaster.
Ofcom has power to determine the fees to be paid for carriage on the
multiplex in the absence of agreement between the multiplex operator and
the broadcaster, but Ofcom does not have power to require additional
capacity to be made available for carriage of the public teletext service.

Circumstances leading to revocation of the Licence

2.25. On 16 July 2009 DMGT issued a press release announcing its intention to
cease broadcasting the “loss-making analogue service and a number of
digital terrestrial services” in January 2010. The announcement also referred
to other commercial television text services which the company planned to
either close or continue to operate.

2.26. Following this announcement there were a number of meetings and
exchanges of correspondence between Ofcom and Teletext. The focus of
these discussions were:

+ whether there were any alternative options to Teletext ceasing
provision of the public teletext service and, given that there were not;

e putting arrangements in place to ensure that viewers of analogue -
television services could continue to access subtitles; -

o putting arrangements in place to ensure that viewers of analogue (
television services could continue to access information about digital
switchover;

e managing the cessation of the public teletext service so as to avoid
consequential problems to the stability of the analogue television
broadcasting network.

2.27. As aresult of these discussions, Teletext explored a number of alternative
options to ceasing the service, but considered that none were viable.

2.28. In October 2009 Teletext told Ofcom of its intention to cease provision of
the public teletext service a month earlier than had previously been
announced, on or around 15 December 2009.

2.29. At Ofcom’s request, Teletext agreed that while it would cease providing the
public service elements of the service in mid December, it would not make

® http://www.ofcom.org.uk/consult/condocs/ddriresponses/st/ Teletext.pdf
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any changes to its analogue broadcasting infrastructure until the Licence
was revoked, and worked with other parties to manage transition of relevant
analogue services at the end of January 2010.

10
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3. Ofcom’s decision to revoke Vtherﬁulﬁli'c-TéléteXt service livcen'ce
3.1.  On 15 December 2009 Teletext ceased provision of the news and regional

non-news required under the terms of the Licence.

3.2.  Ofcom revoked the Licence on 29 January 2010 in accordance with section
42 of trlae Broadcasting Act 1990 and paragraph 11, Part 2 of Schedule 10 to
the Act®.

® The notice of revocation is published at
http://iwww.ofcom.org.uk/tv/ififtvlicensing/pt/revocation_notice.pdf

11
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4. Legal Framework

4.1.  Where Ofcom revokes the public teletext licence, Ofcom is required to
impose a financial penalty on the public teletext licensee, subject to a
maximum limit on the amount of the financial sanction of whichever is the
greater of £500,000 and 7 per cent of the qualifying revenue for the last
complete accounting period of the licence holder falling within the licence
period. The relevant statutory provisions are in paragraph 12 of Part 2 of
Schedule 10 to the Act.

4.2. Indetermining the amount of the financial penalty to be imposed on
Teletext, Ofcom must have regard to the Penalty Guidelines issued by
Ofcom under section 392 of the Act."

4.3. Teletext has supplied Ofcom with figures for its qualifying revenue for their
last complete accounting period falling within the licence period, October
2008 to September 2009. Based on these figures, the maximum penalty
Yo payable by Teletext in respect of the revocation of the public service teletext
— licence is £500,000.

'° published at http://www.ofcom.org.uk/about/accoun/pg/

12
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5. Referral by the Ofcom Executive to the Chair of the Commlttee for
Provisional Decision

5.1.

5.2.

- Under the statutory scheme the imposition-of ‘a financial penalty is

mandatory in the event of the revocatlon of the publlc teletext licence.

The case was: therefore referred to the Chalr of the Commlttee to make his
provisional deC|S|on on the level of financial penalty to be imposed.

13
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6. Provisional Decision by the Chair

6.1.  In accordance with Ofcom’s Procedures for the consideration of statutory
sanctions in broadcasting or other licence-related cases'', the Chair set out
his provisional decision on the amount of financial penalty to be imposed on
Teletext taking into account all of the relevant material in this case and with
reference to Ofcom’s Penalty Guidelines.

6.2. Inreaching his provisional decision, the Chair also took into account a letter
which Teletext sent to the Chair that it asked should be taken into account.
In the letter Teletext made the following points by way of representations:

Teletext had a good compliance record during the period when it
held the public teletext service licence;

the provision of the public teletext service was ‘structurally loss-
making’;

that Teletext believed as a result of discussions with Ofcom that the
Licence would not be renewed at the end of the current licence term
in 2014;

that the digital capacity reserved for carriage of the public teletext
service was not sufficient to allow enough commercial content to be
carried to subsidise the cost of provide the service,

that in the four years to December 2009, Teletext incurred significant
losses in providing the public teletext service.

6.3.  The provisional decision was provided to Teletext. Teletext was given the
opportunity to make written representations in response.

14
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7. Written representations on the Chair’s provisional decision

7.1: . Telétext did not provide any further writter representatlons to Ofcom in
response to the Cha|rs prowsmnal deC|S|on

S ®

15
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8. Sanctions Hearing

8.1.

8.2.

8.3.

The Committee held a hearing on 12 May 2010 to consider this case. In
reaching its decision on the level of financial penalty to impose on Teletext
the Committee was not bound by the provisional view of the Chair.

The Licensee was given the opportunity to attend the hearing and make oral
representations to the Committee.

Teletext was represented at the meeting by Mike Stewart, former Managing
Director of Teletext and by John Sage, former Editor of Teletext. At the
hearing, Teletext's representatives made oral representations to the
Committee, and then the Committee put questions to the representatives.

Oral representations from Teletext Limited

8.4.

8.5.

8.6.

8.7.

Teletext considered that the essential points had been considered in the
Chair’s provisional decision. However, Teletext wished to highlight certain
of these points.

Teletext drew the attention of the Committee to the allocation of capacity for
the digital terrestrial element of the public teletext service made in 1996.
Teletext commented that they had long considered that the reservation of
3% of capacity on Multiplex 2 had been inadequate as:

e While the other public service broadcasters had been able to launch new
services in their reserved capacity, Teletext were only able to carry a
reduced version of the analogue service in their allocated capacity;

o This had been recognised by the ITC'?, which reduced the content
obligations for the digital service , in order that the service could carry a
sufficient number of editorial pages to comply with its specific public
service content obligations;

e Having met its specific public service content obligations, there was
limited capacity available for commercial content or innovation in delivery
of the digital service.

Teletext considered that this had required them to remove the Teletext
Holidays classified advertising — which represented the great bulk of
revenue for the public teletext service — from the digital public service and to
contract commercial DTT capacity in 2001 to carry this as a separate
service. Teletext subsequently noted in response to a question from the
Committee that the digital Teletext Holidays service now outperforms the
analogue public service (which includes the holiday advertising) as it can be
more directly accessed and fits with its internet and mobile services.

Teletext considered that the digital public teletext service had been
structurally loss-making since launch, and subsidised by the analogue
version of the service. However, it said it had been encouraged by the
technological innovation on the DTT platform to believe that additional DTT

"2 The Independent Television Commission, one of the five regulatory bodies which were
replaced by Ofcom in 2003.

16
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capacity would in time become available. Teletext had therefore decided to
contrnue to operate th  service on thrs basrs o

number of oeca3|ons mcludlrtg inr ponses to Ofcom 3 Dlgrtal D|V|dend

- Réview (2008) and Pliblic Servrce'Broadcastlng Review (2008) that the *

digital service requrred significantly more capacity to’be viable:-

Teletext said that in practrce however, whrle both'government and the

regulatory authorities had been’ encouragrng in‘their dialogue with Teletext,

no commitments had been made and'no action to inérease the capacity
reserved for the digital service had in fact been taken.

Teletext considered that Ofcom’s statement in the Second PSB-Review,
which indicated that Ofcom considered that intervention via a public teletext
service licence was unlikely to be necessary to sectre public purposes after
2014 but that this should be reviewed in 2012, suggested that the licence
and reservation of DTT capacity may not be continued beyond 2014. This
contributed to its decision to close the service before the end of the licence
period.

Teletext noted that since a peak in revenue in 2001, the public teletext
service had experienced a substantial structural decline in revenues, falling
to less than 5% of the peak level in 2009. Teletext attributed this to the
declining reach of the analogue sérvice, and the lack of replacement
commercial revenue associated with the digital service. Teletext noted that
this revenue decline was likely to increase as analogue transmission was
switched off during digital switch over — particularly in regions outside of the
South East, where Teletext’s user base was higher.

Teletext noted that revenues from the public teletext service were now less
than the cost of the contract to provide editorial content for the service, and
that the net loss of the service was even greater once other costs were
taken into account. As noted in Teletext's written representations
summarised in paragraph 6.2 above, in the four years to December 2009 it
had incurred significant losses in providing the public teletext service.
Teletext questioned whether it was the regulatory intention that it should
continue to “haemorrhage” losses due to a licence obligation to continue to
broadcast.

Teletext considered that the losses in the digital service were a drain on its
resources and could not be sustained, and that investment should be
switched to profitable service on its internet, mobile and commercial DTT
services. Teletext stated that it had developed these services to offset
Josses from the public teletext service.

Teletext considered that it had acted beyond its own interests in managing
the closure of the public teletext service. It had informed Ofcom of the date
of cessation of the service in advance, and had also carried statements to
viewers of the date for cessation of the service. It considered it had
responded positively to Ofcom’s concerns about the stability of the analogue
platform and access to sub-titles — neither of which were Teletext's
responsibility — and had re-recruited redundant staff and liaised with BT and
Argiva to manage the transition. From December to March Teletext
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estimated that these actions had incurred £50,000 in costs that otherwise
would have been avoided.

Teletext also drew attention to its “exemplary” compliance record during the
period when it held the public teletext service licence and its compliance
with requests from Ofcom for reports and other information.

Teletext concluded that its decision to cease to provide the public teletext
service was a matter of considerable regret to itself and to its viewers who

highly valued the service, but that it could no longer sustain the losses which
were also “starving” other profitable businesses of investment.
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9. Dec1$|on by the Commlttee »

9.15‘. -

9.2,

9.3.

94.

9.5.

9.6.

9.7.

-"In reachmg xts deC|S|on the Comm|ttee conS|dered carefully aII the material

before it; mcludlng the Chair's prowsmnal decision; and the written and oral
representatlons made by Teletext

,Under the statutory scheme the Commlttee was: reqU|red to impose a
- financial ‘penalty on"Téletext Limited'in respect of the revocation of the public

teletext licence up to a maximum of £500,000.

In deciding on an appropriate and proportionate level of financial penalty in
this case, the Committee had regard to Ofcom’s Penalty Guidelines.

The Committee decided, for the revocation of the public service teletext
licence, to impose a financial penalty of £225,000 for the reasons set out
below.

Seriousness of the Breach

The Committee noted that this financial penalty is being imposed following
the revocation of the Licence, and that the circumstances leading to a
decision to revoke the Licence must necessarily have been sufficiently
serious to justify that decision. The Committee also noted that the maximum
amount of the penalty that can be imposed in this case is higher than the
maximum level of financial penalty that can be imposed on the holder of the
public teletext service licence in other circumstances. Where the holder of
the licence to provide the public teletext service has contravened a condition
of the licence, or failed to comply with a direction given to him by Ofcom, the
maximum amount of the financial penalty that Ofcom may impose is 5 per
cent of the licensee’s qualifying revenue for the last complete accounting
period™. In summary, the statutory scheme recognises that revocation of
the public teletext service licence is a serious matter, requires a financial
penalty to be imposed following revocation of the licence, and allows for a
maximum level which is higher than the level that applies in other
circumstances.

In applying the general criteria to the particular circumstances of this case,
the Committee considered the seriousness of the fact of the revocation of
the Licence and the circumstances leading to the revocation.

The Committee took into account Teletext's representations that the digital
public teletext service was structurally loss making because the amount of
digital capacity reserved for the service was inadequate. Teletext's position
was that by contrast with the Channel 3 and Channel 5 licensees, for whom
sufficient capacity had been reserved to enable them to offer new digital
services on the DTT platform, the digital capacity awarded to the public
teletext licensee was inadequate to replicate the analogue service and
inadequate to allow the digital service to include sufficient advertising to
make it commercially viable.

3 paragraph 9(2), Part 2 of Schedule 10 to the Act.
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Teletext told the Committee that in consequence, it had acquired additional
digital capacity on a different multiplex in order to continue to provide the
Teletext Holiday advertising service from which the bulk of its advertising
revenues were derived. Teletext stated that this meant that the digital public
teletext service had very limited revenue earning capacity, although the
separate digital Teletext Holiday service was clearly profitable.

However, the Committee considered that the revocation of the Licence and
the circumstances leading to the revocation were extremely serious, for the
following reasons.

As set out in paragraphs 2.1 to 2.6, being the holder of the public teletext
service licence involves an obligation to deliver particular public service
content, with consequent costs, but also benefits for the licensee in terms of
privileged access to analogue and digital capacity. The public teletext
service licence is intended to secure benefits for viewers that might not
otherwise be provided by the wider market. In return, the licence holder is
able to make use of scarce public resources (terrestrial spectrum) to provide
these and commercial services.

As set out in paragraph 2.7, Teletext accepted the offer of a digital
replacement licence for a 10 year period in 2004. The Licence contained an
obligation to broadcast the public teletext service throughout the licensed
period (until the end of 2014).

The revocation of the Licence took place in circumstances where Teletext
had announced its intention to cease providing the public teletext service.
The specific event leading to revocation of the Licence was Teletext's
decision to cease providing the specified public service elements of the
public teletext service.

Teletext's public announcement that it intended to cease providing the public
teletext service and its representations to the Committee made it clear that
the reason for this decision was commercial: that Teletext considered that
the continued provision of the public teletext service would be loss-making
for the company.

Holding the Licence has enabled Teletext to make profits. Ofcom considered
the profitability of the provision of the public teletext service as part of its
2006 review of the additional payments associated with the Licence. As set
out in paragraph 2.16, Ofcom considered that, if held for its full duration to
expiry at the end of 2014, the Licence would have a net positive value,
although the generation of profits would be significantly skewed towards the
earlier years of the Licence and the Licence would not be expected to
generate profits in the later years. As set out in paragraph 2.17, Teletext
had accepted the financial terms offered in 2006.

In deciding to cease providing key elements of the service in December
2009, Teletext committed a breach of the Licence obligations such that the
Licence was revoked. This breach occurred against a background of an
announcement by Teletext that it intended to cease providing the public
teletext service before expiry of the Licence in 2014. Accordingly, the public
purposes which the public teletext service was intended to deliver are no
longer being delivered. The Committee considered this to be an extremely
serious breach of the Licence.
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i'iﬁréééaent :

9. 16 The_Commrttee noted that there has been no prewous case where Ofcom
has |mposed a flnanC|aI penalty foIIowrng revocation of a broadcasting
licence. Thisis the first occasion on Wthh a publlc servrce broadcastlng
I|cence has been revoked L

lncentlve

9.17. The Committee noted that under.the statutory scheme the holders of various
categories of broadcasting licence, including the public teletext service
licence, are required to broadcast throughout the relevant licence period
with revocation of the licencé before the end of the licence period leading to
the imposition of a mandatory financial penalty on the licensee.

9.18. In addition to the public teletext service licence, the categories of R
broadcasting licence which are subject to mandatory financial penalties on (\
revocation before the end of the licence period are: the Channel 3 licences; N
the Channel 5 licence; television multiplex servicé licences; national
analogue radio licences; and radio multiplex licences.

9.19. The Committee considered that it was very important the level of the
financial penalty to be imposed in this case should be sufficient to act as an
effective incentive to all the holders of the categories of licences listed
above, including the holder of any future public teletext service licence, to
continue to provide all elements of their respective licensed services
throughout the licensed period, even if the licensee believes that there are
commercial reasons for it to cease providing all or part of the licensed
service during the licence period.

Other Speciﬁc Criteria

9.20. In considering the appropriate size of the financial penalty, the Committee
took account of other criteria in accordance with Ofcom’s Penalty
Guidelines. o

Any gain (financial or otherwise) made by the regulated body in breach (or any 7
connected body)

9.21. The Committee considered that in ceasing to provide the specified public
elements of the public teletext service from 15 December 2009, and the
entire public teletext service from revocation of the Licence on 29 January
2010, Teletext will receive a considerable financial benefit from the position
it would have been in had it continued to provide the public teletext service
for the remainder of the licensed period.

9.22. The financial benefit to Teletext consists of the avoidance of the losses that
Teletext would have incurred had it continued to provide the public teletext
service.

9.23. The Committee has not attempted to estimate the amount of those losses in

detail, but considered it likely that the total amount would be considerable
and in any event significantly more than the maximum amount of the

21

MOD100005502



For Distribution to CPs

financial penalty that can be imposed on Teletext (£500,000). In reaching
this view the Committee took into account the following;

¢ the latest qualifying revenue figures that Teletext has supplied to Ofcom
for its most recent financial pericd;

¢ confidential financial information provided by the Licensee at the hearing
including details of the financial performance of the public teletext licence
in the last full financial year;

e the downward trend in the level of qualifying revenue figures for recent
calendar years, as reported on an annual basis to Ofcom and outlined by
the Licensee in its representations at the hearing;

e the likely amount of the future additional payments that would have been
made by Teletext under the Licence;

e as set out in paragraph 2.17, the additional payment obligations consist
of an annual cash bid payment which was set at £25,000 in 2006 (to be
increased annually in line with RPI), and payment of 5% of Teletext's
qualifying revenue.

The extent to which the contravention was caused by a third party, or any relevant
circumstances beyond Teletext’s control

9.24.

The Committee considered that the contravention of the Licence terms that
led to the revocation of the Licence was deliberate and planned by senior
management of the Licensee and its parent company.

The degree of harm to consumers

9.25.

9.26.

9.27.

9.28.

9.20.

The Committee considered that the revocation of the Licence, and the
circumstances leading to revocation, has caused and continues to cause
harm to consumers of this service generally. The cessation of the public
teletext service means that the public purposes of the public teletext service
are no longer being delivered, and in particular that the specified public
service elements (news and regional information pages) are no longer
available to consumers. This will continue to be the case unless and until a
new public teletext service licence is awarded.

The Committee also noted the Licensee’s oral representations as to the
popularity of the service, the high value placed on it by consumers and the
loss caused to its viewers by its withdrawal.

The Committee noted that Ofcom research suggests that in 2008 the public
teletext service accessed via Channel 3 had a weekly reach of 1.7 million
households, with the public teletext service on Channel 4 reaching 0.8
million households, and that the research suggests the reach of the digital
terrestrial service is lower.

The Committee also noted that the Ofcom research shows that the most
popular types of pages accessed by Teletext users were the public service
elements of weather, regional news and national news.

The Committee considered that the harm to consumers from the cessation

of the analogue services accessed from Channels 3 and 4 ahead of digital
switchover in 2012 represented a particularly significant and serious
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consumer detriment.- The Committee. considered that the harm to
consumers from cessation of the dxgxfal 'sérvice'was also significant and
serious but was I|ker to be less than the harm to viewers from the cessation

of the analogue ‘service’ givén thatthe reach of the dlgltal serwce is lower
than the reach of the analogue service: G :

_9.30. The Co,,,m|ttee aIso iook mto acc it ghat as adVISed by Ofcom s Advisory
Comnittee for Olderand Disabled People teletext serwces are of partlcular
value to many deaf and hard of hearmg people as a'means of accessing

-regional and local information services:which are more readily available to
hearing audiences by means such as local radio.

Size and turnover of the regulated body

9.31. In considering this criterion the Committee took account of the amount of
Teletext's turnover that.is attributable to the provision of the public teletext
service (i.e. its qualifying revenue), and not turnover attributable to Teletext's
activities providing other (commercial) text services.

9.32. Teletext provided figures for the qualifying revenue during its most recent
completed financial period October 2008 to September 20089.

Factors increasing the level of penalty

9.33. The Committee considered that there were no specific factors in this case
that should increase the level of financial penalty that should be imposed, in
line with the Penalty Guidelines.

Mitigating factors tending to decrease the level of financial penalty

9.34. The Committee reviewed whether there were any factors which in its view
might limit or decrease the level of financial penalty in line with the Penalty
Guidelines.

The extent and timeliness of any steps taken for remedying the consequences of the
contravention

9.35. The Committee considered that Teletext's co-operation with Ofcom and
other stakeholders in managing the cessation of the public teletext service
should be given due weight as a factor tending to mitigate the amount of the
financial penalty.

9.36. As set out in Teletext's oral representations at the hearing, Teletext
continued to provide a reduced public teletext service during the period from
15 December 2009 (which it had previously told Ofcom was the date on
which it intended to cease providing the public teletext service completely) to
29 January 2010 (the date of revocation of the Licence). The continued
provision of the service by Teletext during this period meant that a
significant risk of harm to consumers and other stakeholders over the
Christmas period was avoided. The potential harm that was avoided was:

e that users of analogue television services on Channels 3, 4 and 5 would
not be able to navigate to the subtitles for those services; and
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e that the analogue transmission network would become unstable, possibly
leading to cessation of the broadcasting of all analogue television
services for some or all of this period.

The Committee considered that the time period involved, from the middle of
December to the end of January, was also of particular significance as it
included Christmas, a period when viewers watch a great deal of television
and the loss of subtitles, or indeed the analogue service in its entirety, would
have been a particular problem. Broadcast transmission systems resilience
is particularly important at this time, not only because of viewer needs but
also because it is difficult to find engineering resource to respond to any
systems problems due to the holiday period and also winter weather.

In taking this factor into account in mitigation, the Committee noted that
Teletext incurred costs in providing the reduced public teletext service
during this period:

e based on Teletext's oral representations, it cost them £50,000 between
December 2009 and March 2010 to provide the reduced public teletext
service;

e as the Licence was not revoked until 29 January 2010, Teletext became
liable to pay the full amount of the cash bid element of the additional
payments due under the Licence for the calendar year 2010. (This sum
has been paid into the Consolidated Fund.)

The Committee also considered, however, that the following considerations
should be set against the fact that Teletext incurred costs in continuing to
provide a reduced service during this period:

e during this period Teletext continued to provide commercial elements of
the service, including classified advertising, which would have offset
some of the incremental costs incurred;

o the potential risks to analogue subtitling navigation and the resilience of
the analogue transmission network over the Christmas period were at
least in part due to the fact that Teletext brought forward the date on
which it intended to cease provision of the public teletext service with
relatively little notice. DMGT's announcement on 16 July 2009 stated
that it would cease providing the public teletext service in January 2010.
Teletext then informed Ofcom in its letter of 2 October 2009 that it would
cease broadcasting the public teletext service a month earlier, on or
about 15 December 2009.

Level of financial penalty

The maximum level of penalty which can be imposed on the public teletext
licence holder in consequence of the revocation of its licence is the greater
of £500,000 and 7 per cent of the qualifying revenue for the last complete
accounting period of the licence holder falling within the licence period. In
the case of Teletext, the relevant maximum is £500,000.

Having regard to all the factors referred to above and all the representations
from Teletext, the Committee’s decision is that an appropriate and
proportionate financial penalty is £225,000.
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