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T h e  E d i t o r s ’ C o d e  C o m m i t t e e

The Editors’ Code of Practice Committee, comprising representative senior editors 
from Britain’s national and regional newspapers and magazines, writes, reviews and 
revises the Code that sets the benchmark for the system of press self-regulation 
administered by the Press Complaints Commission.

Its current membership is: Chairman: Leslie Hinton. News International: Neil Benson. 
Trinity M iiror Regional Newspapers; Adrian Faber. Express and Star. Wolverhampton; 
Mike Gilson, The Scotsman; .lonathan Grun. Press Associatiom Douglas Melloy. 
Rotherham and South Yorkshire Advertiser; Ian Murray, Southern Evening Echo; 
Lindsay Nicholson, The National Magazine Company; David Pollington. The Sunday 
Post; Alan Rusbridger, The Guardian; Neil Wallis. News of the World; Hairiet Wilson. 
Conde-Nast Publications; John Withcrow. Sunday Times; and Peter Wright. The Mail 
On Sunday,
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Evidence to the Select Committee 
for Culture, Media and Sport

E x e c u t iv e  s u m m a ry

*  T h e C o d e  can  be seen  to be c o m p reh en siv e  and robust in all the areas raised  b y  the 
S e le c t  C om m ittee . T h e  p rotection  o f  p rivacy  is co v ered  in 11 c la u ses o f  the C od e, 
w h ich  is  con stan tly  e v o lv in g  and often  in n o v a tiv e  in sc o p e  and approach. T h ese  
sti'engths, inherent in  a vo lu n tary  sy stem , are n o t o ften  ava ilab le  in  a statutory m atrix. 
H o w e v e r , the se lf-regu la tory  sy ste m  is p red icated  on  adherence to the la w  and ex p ec ts  
that th o se  w h o  cross the lin e  w ill p a y  the appropriate price in  the courts.

® Just as -the law  ca n n o t erad icate crim e, the C od e can n ot prewent all jou rn a listic  
e x c e s s . B u t se lf-regu la tion  red u ces la p ses , im p ro v es standards and h asten s rem ed ies.

*  O f  the is su e s  c ited  b y  the S-elect C o m m ittee , the G ood m an  ca se  w a s a c lear breach  
o f  both  the law  and C o d e  and the la w  took  th e lead role. T h e jou rn a list is in ja il. H is  
ed itor h as resign ed . T h e  strength and v a lid ity  o f  the C ode in th is area is-noL nt issu e .

®  T h e  C o d e  already ad d resses the areas ra ised  b y  th e Inform ation  C om m ission er . 
W h ile  so m e  o f  the ass'ertions o f  What Price Privacy?  sh ou ld  be treated w ith  cau tion , 
and the c a se  for  cu sto d ia l p en a lties  has not b e e n  m ad e, the C od e C om m ittee  w ill a ssist  
in  p ro v id in g  better g u id a n ce  and co n sid er  the IC O ’s p r o p o sed  am endm ent.

*  T h e  c a se  o f  M s K ate M id d le to n  dem on strated  that w here m ed ia  in terest b e c o m e s  
in tru siv e , there are w e ll-tr ied  self-regu la tory  co n tin g e n c ie s  to co p e  w ith  it w ithin the 
C od e. T h e y  are e ffe c t iv e  and h a v e  b een  p ion eered  b y  the PCC.

' 81
T h e  se lf-regu la tory  sy stem  h as led  on  the is su e  o f  regu la tin g  on lin e  a ctiv ity , an area 

that h as p roved  b ey o n d  norm al statutory con tro ls. It w ill bring an eth ica l d im en sion  
la ck in g  e lsew h ere  on  th e Internet: another first fo r  vo luntary  se lf-regu la tion .

*  T h e im portance o f  tire vo luntary  e lem en t can n ot be overstated'. It a llo w s  constraints  
to b e  put in  p lace  that w o u ld  b e  inappropriate in law , and y et w ork s a lo n g sid e  the law . 
B u t the d istin ction  b e tw een  the tw o  m u st be c lear  and m aintained .

*  W h ile  the C od e supports the law , it is  not the law . T he C o d e ’s ro le is  as a p ow erfu l 
force  in  p rov id in g  an eth ica l fram ew ork  for the British p ress. T here are dangers that, 
i f  it attem pts to b e c o m e  a surrogate o f  the la w , that w ill threaten not o n ly  the b asis o f  
se lf-reg u la tio n  but a lso  b e  in im ica l to th e norm al notion  o f  a free p ress, both o f  w hich  
the G overn m en t is  p le d g e d  to protect.
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1. In troduc tion

1.1 T h e  com m ittee  w e lc o m e s  th e opportun ity  to set out its v ie w s  on the issu es raised  in the  
S elec t C o m m ittee ’s current inquiry. T h e  protection  o f  the proper b alan ce o f  resp ec t for  
privacy  and o f  tlie m ain ten an ce o f  freed o m  o f  ex p ressio n  is  at the heart o f  th e  se lf ­
regulatory system . T h e C ode is  centra] to that; a n o n -leg a lis tic  fram ew ork  o f  
c o m m o n sen se  ru les b y  w h ich  d isp u tes m ay b e  r e so lv e d  sp eed ily , and e ffe c t iv e ly ,  
w ith ou t recou rse  to s lo w , e x p e n s iv e  and so m etim es o p p ress iv e  lega l p ro cesses .

1 .2  T h is d o es  not put the press a b o v e  th e law . T h e C o d e  o f  Practice d em an d s h igh  
jou rn a listic  standards, and norm al ad h erence to tlte p en a l co d e  is im p lic it in that.

1.3 C uixent la w s apply , to a greater or le s se r  ex ten t, in m o st o f  the ai-eas id en tified  b y  the  
S elec t C o m m ittee ’s inquiry, in c lu d in g  p h on e tapping, data p rotection  and harassm ent. 
O f cou rse, the law  in tlrese areas is n o t lOOpc e ffe c tiv e ;  it d oes not to ta lly  erad icate  
crim e. S im ila idy, the C od e d oes n o t erad icate  a ll jou rn a listic  e x cess . But la p ses are both  
reduced  and rem .edied m ore e i f e c t iv e ly  b y  the e x is te n c e  o f  the C ode and th e s e lf ­
regulatory sy stem , and lega l in cu rsion s in toT his p ro cess  cou ld  ser iou sly  un d erm in e that.

2. H is to ry  and role o f the Code

2 .1  T he self-regu la tion  sy stem  is voluntai'y , but re lies  on  u n ch a llen ged  co m p lia n ce  from  
w ith in  tire industry. S o , w h ile  the P ress C om p lain ts C o m m issio n  has a m ajority lay  
m em b ersh ip  to guai'antee' its in d ep en d en ce , the C od e is w ritten and revised^by ed itors  
and then endorsed  by the industry. T h e gu id in g  p rin cip le , s in ce  1 9 9 1 , has b een  that on ly  
a C od e drafted  by ed itors w o u ld  com raand the n ecessary  authority to deliver, u n iversa l 
com p lian ce .

2 .2  T he fact that ed itors a lso  serve - a lbeit as a m inority  - on the PC C  in creases resp ect for  
its ju d gm en ts across th e industry. A  com p lain t to  the C om m ission  is  taken very  
seriou sly  and there is a gen u in e sen se  o f  fa ilure and sham e at b ein g  found in breach o f  
the C ode. S teps are a lm ost invariab ly  taken to m in im ise  the risk o f  a recurren ce. A  
m easure o f  the in d u stry’s co m m itm en t to the system  is  that no editor found to h ave  
breached the C ode has ever  d efau lted  on the vo luntary  ob liga tion  to publish  a critical 
PC C  adjudication. It is a record rarely , i f  ever, m atched  internationally .

2 .3  T h e C ode cannot stand still and h as e v o lv e d  over  16 years through constant r e v is io n , 
m ost notably  in 1 9 9 7 , fo llo w in g  the death o f  D ian a, P rin cess o f  W ales. In 2 0 0 4 , the  
C ode C om m ittee  inti'oduced an annual rev iew , in v itin g  su g g estio n s  for am en d m en ts to 
the C od e from  c iv il so c ie ty .

2 .4  A s  a result, the C ode has been substantia lly  rew ritten  to im prove clarity and to take
accou n t o f  ch an g in g  c ircu m stan ces and p u b lic  attitudes. For exam p le , the zo n es  o f  
privacy  h a v e  been  ex ten d ed  to em b race  d ig ita l co m m u n ica tio n s and the d iscrim in ation  
rules exp an d ed  to co v er  in d iv id u a ls su ffer in g  prejudicial or pejorative referen ces about 
their gender.
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2 .5  T h e  s p ir it  o f  th e  C o d e; T h e  e x is te n c e  o f  a stan d in g  E d ito r s’ C om m ittee  w ith in  a
volu n tary  system  a llo w s  th e C od e to require o f  ed itors o b lig a tio n s  inappropriate in a 
le g a l, or im p o sed , reg im e. P rincipal am on g  th em  is that th e  C od e sh ou ld  b e  fo llo w e d  
“nor only to the letter but in the fu ll sp irit.” It a lso  requ ires editors and p u b lish ers to  
im p lem en t the C od e and ''to take care to ensure it is observed  rigorously by all editorial 
sta ff and external contributors, including non-journalists, in prin ted  and online versions 
o f  publications.

2 .6  T h e se  req u irem en ts g iv e  th e P C C  greater la titu d e and ex ten d  the rem it not o n ly  to  
free lan cers and p h otograp h ers, but a lso  to n o n -jo u m a lists , e ffe c t iv e ly  em b racin g  
d ev e lo p m e n ts  in c it iz e n  jou rn a lism . O n lin e  v e r s io n s  o f  p u b lica tio n s are in c lu d ed , w h ich  
-  as w ill  b e  seen  -  takes th e p ro cess  further than h a v e  m o st o th er, parallel regulators.

2 .7  B a la n c in g  r ig h ts: A t the sam e tim e , th e C o d e  p rotects p u b lica tion  that is  g en u in e ly  in  
th e p u b lic  interest, thus m an agin g  the b a la n ce  b etw een  th e rights o f  the in d iv id u al - 
such  as to privacy - and th e rights o f  tlte p u b lic , in c lu d in g  freed om  o f  exp ressio n  and  
the right to k n ow .

2 .8  W h ile  th e .C o d e , w ritten  b y  ed itors, o u tlin es th e b a la n ce  to b e  struck, in terpretations are 
en tirely  fo r  the in d ep en d en t P C C  to d e c id e  o n  a c a se -b y -c a se  b asis, th u s  determ in in g  
m uch o f  the C o d e ’s e ffe c t  by creatin g  a b o d y  o f  ca se  la w . T h e lay  m em b ersh ip ’s 
in flu en ce  in  h e lp in g  to sh ap e jo u rn a lism  is  p rofou n d  and o n g o in g , add ing  authority to 
the p ro cess .

2 .9  T h e  E d it o r s ’ C o d e b o o k : In  2 0 0 5 , m u ch  o f  th is  ca se  law  w a s  gathered togeth er  in  The 
E ditors’ Codebook, an o ff ic ia l h an d b ook , w h ich  sh o w e d , through P C C  ad ju d ication s, 
h o w  the C od e w ork ed  in  practice. It w a s  san ction ed  b y  the C od e C om m ittee  fo llo w in g  
the S e le c t  C om m ittee  in q u ir y  in to  P rivacy and M edia Intrusion, and p u b lish ed  b y  the- 
trade a sso c ia tio n s -  T h e N ew sp a p er  P u b lish ers A sso c ia t io n , the N ew sp a p er  S o c ie ty , 
P eriod ica l P u blishers A sso c ia tio n , the S co ttish  D a ily  N ew sp a p er  S o c ie ty  and S co ttish  
N e w sp a p e r  P u b lish ers A sso c ia tio n .

2 .1 0  T h e  b o o k  w as a p io n eer in g  d ev e lo p m en t for se lf-reg u la tio n , both  in B rita in .and abroad, 
and w a s praised  b y  the E uropean  U n io n  C o m m iss io n er  for C ulture, M s V iv ie n  R ed in g . 
L ater th is year, it is  in ten d ed  to put d ie  C o d eb o o k  o n lin e  as part o f  a n ew  E d ito rs’ C od e  
C o m m ittee  w eb site , w h ere it w ill b e  regu larly  updated  w ith  c a se  law . C od e c h a n g es  and  
an sw ers to  frequently ask ed  q u estion s. B oth  the b o o k  and th e p roposed  w e b site  are a 
testam en t to the B ritish  p ress in d u stry ’ s co m m itm en t to the p rocess o f  se lf-reg u la tio n , 
w h ich  in sca le  and sc o p e  is  probably u n p ara lle led  in tem a tio n a lly .

2 .11  In d eed , th e U K  C od e o f  P ractice is w id e ly  u sed  as a tem p la te  by self-regu la tory  p ress
re g im e s  in  the C o m m o n w ea lth  and around the w orld . It is reco g n ised  as p rov id in g  
breadth, depth and sim p lic ity  in  a practica l, a ch iev a b le  form at, rather than by settin g  
O lym p ian  standards u n lik e ly  to be o b serv ed , and w h ich  are a fam iliar fla w  in so m e  
o v ersea s  reg im es. .

NOTE; A hard copy of T he E d ito rs ’ C o d e b o o k  is supplied for each member of the 
Culture, Media and Sport Select Committee as an appendix to this submission.

Preamble to ihe Code, The Editors' Codebook p93
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3. T he Code and the law

3.1 T h e  C o d e  o f  Practice d o es not se t out to  rep lace  or rep licate crim inal or c iv il law . T hat  
is  not its r o le , nor sh ou ld  it be. T h e  C od e w ill o ften  ask m ore o f  jou rn a lists  than the law  
d em an d s, b u t n ever less . H o w ev er , their cu ltures are d istinct and their ro les sh ou ld  not b e  
blurred. T h e  self-regu latory  sy stem  is a voluntai-y reg im e , w h ich  - w h ile  con d u ctin g  it s e lf  
accord in g  to sound p rin cip les o f  natural ju stic e  - is  by n e c ess ity , as w e ll as c h o ic e , 
e sse n tia lly  n o n -leg a lis tic  in approach. T h ere  are sou n d  reason s for  this.

3 .2  F irst, the P ress  C om plain ts C o m m iss io n  h as no v e ste d  lega l standing or em p ow erm en t. It 
h as no p o w e r s  o f  d isco v ery , cannot su m m on  w itn e sse s , and re lies  on  industry adherence  
to vo lu n tary  ob liga tion s o f  co -op eration  rather titan on  leg a l instrum ents o f  coerc ion . It 
a lso  a v o id s  the m ajor d isad van tages o f  th e leg a l system : legen d ary  ex p en se , co m p lex ity  
and s lo w n e s s , w h ich  o ften  m ake it in a c c e ss ib le  to ordinary p eo p le .

3 .3  S eco n d , th e  n o n -leg a lis tic  and voluntary approach perm its greater latitude than is a llo w ed  
in the p en a l cod e. T he spirit o f  the Code, for exam p le , e x c lu d es  w r ig g lin g  through  
lo o p h o le s  as an option . T he fact that the sy stem  is  voluntary m ean s it is  not subject to 
con stan t ch a lle n g e , and an ed itor’s co -op era tion  in trying to re so lv e  the d i l u t e  is  
virtually  guaranteed  (n on -co -op era tion  w ith  the P C C  is it s e lf  a breach o f  the^ C ode). 
T h ese  fa c to rs  m a k ^ th e  P C C  an attractive ro u te  for  d isp u te-reso lu tion , com pared  w ith  
recou rse to  c iv il  law . Howjover, the cou rts rem ain an op tion , sh ou ld  com p la in an ts w ish .

3 .4  T h e  cr im in a l law  is a lso  ava ilab le . W ltile  n either the C od e nor the PC C  attem pts to 
rep lica te  th e la w , adherence to the crim in al co d e  is  both  im p lic it and e x p lic it  w-ithin the^ 
system . T h e  pream ble to the C ode states at the outset: “A ll members^ o f  the press have a 
duty to maintain the highest professional standards. ” It is unth inkab le that tliis sh ou ld  not 
in clu d e nx>rmal adherence to the la w , or that u n la w fu l activ ity  w o u ld  b e  con d on ed .

3 .5  B u t if  the c a se  n eed ed  stating further, it is m ad e ca teg o r ica lly  in The E ditors’ Codebook  
three tim es.^  M ost sp e c ific a lly , it s e ts  out the p osition  u n eq u ivoca lly  on p age  9: 
“Journalists must rem em ber that they remain, as ever, subject to the same legal 
constraints as every other citizen — such as the law s o f defamation, contempt, trespass, 
harassm ent and a hundred others. The Code w ill often require more o f  journalists than 
that dem anded by law, but it will never require less .” T his co u ld  hardly b e  clearer.

3 .6  S o  the C o d e  and the law  are com p lem en tary . T h e  sy stem s w ork  w h ile  the tw o cu ltures  
rem ain d istin ct. Problem s arise i f  they b e c o m e  en m esh ed . It is som etim es su ggested  that 
the C od e w o u ld  be strengthened  if  it w ere  am en d ed  to reflect the law . T hat w ou ld  be 
d an gerou s b ecau se  the vo lu n ta i^  eth os w ou ld  b e  threatened and its b en efits  lost.

3 .7  I f  the la n g u a g e  o f  the law  w ere incoi-porated into it, a breach o f  the C od e w ou ld
au tom atica lly  be a breach o f  the law . Journalists com m itted  to co -op eratin g  w ith  the  
voluntary  system  w ou ld  be put at risk  o f  su b seq u en t p rosecu tion  in the crim inal court, a 
form  o f  d o u b le  jeopardy. T h e d angers o f  se lf-in cr im in ation  w ou ld  often be such that on  
strong le g a l ad v ice  they w ou ld  not b e  lik e ly  to co -op erate . In the face  o f  such  ad v ice , 
the P C C  w ou ld  usually  h ave  to stand back. Its ability to act sp eed ily , ch eap ly  and  
e ff ic ie n tly  in an im portant area o f  its rem it w ou ld  b e  d im in ish ed .

Codehook. p7: p9; pp ]4-]5

MODI 00006662



For Distribution to CPs

E G |t p x 'S ’. C o o e , G f  F r a

3 .8  T h e  C o d e  and self-regu la tory  sy stem  are com p lem en ta ry  to the la w , creating  an e th ica l 
p en u m b ra  around it. B u t they are n ot ag en ts  o f  th e  la w . T h ey  perform  d ifferent and  
sep arate  ro les . It is  v ita l to a free p ress  that th e d istin ctio n  is  m aintained .

4. The Code and privacy

4.1  T h e  p ro tection  o f  reason ab le  ex p ec ta tio n s  o f  p r ivacy  is  central to th e C o d e ’s purpose and  
to r e f le c t  that p rivacy  is su e s  are co v ered  to a greater or le sse r  ex ten t in  11 o f  the 16  
c la u se s . T h e se  are: C la u ses 3 , P rivacy; 4 , H arassm en t; 5 , Intrusion  into g r ie f  or shock; 6 ,  
C hild ren ; 7 , C hildren in sex  cases; 8 , H o sp ita ls;  9 , R ep ortin g  o f  crim e; 10 , C lan d estin e  
d e v ic e s  and subterfuge; 11 , V ic tim s o f  se x u a l assault; 12, D iscr im in ation ; and 14 , 
C o n fid en tia l sources.

4 .2  T h e  S e le c t  C om m ittee  h as raised  the q u estio n  o f  the e ff ic a c y  o f  C o d e  o f  Practice w ith  
particu lar re feren ce  to th e C live  G o od m an  ca se; th e a c cess  to p erson al data h ig h lig h ted  
b y  th e  In form ation  C om m ission er; and the treatm ent o f  p u b lic  figu res b y  photographers, 
c lea r ly  w ith  M s K ate M id d leton  in m ind. T h e se  is su e s  are co v ered  p rin cip a lly  by C lau ses  
3, 4  and 10 , and b efore  lo o k in g  at their sp e c if ic  ap p lica tion  to the c a se s  m en tion ed , w e  
sh o u ld  e x a m in e  the breadth and dep th  o f  p ro tection  th o se  c la u ses  currently provide-.

4 .3  C la u s e  3 , P rivacy^  w a s last rev ised  in 2 0 0 4 . T h e  asterisk  in d ica tes  that it is  subject to a 
p o s s ib le  ex cep tio n  i f  th e  action  w a s in th e  p u b lic  in terest. T h e  c la u se  n o w  states:

3. *Privacy 7 ;
i) Everyone is entitled to respect for his or her private arid family life, home, health and
correspondence, including digital communications'. Editors will be expected to justify 
intrusions into any individual's private life without consent. • •
ii) It is unacceptable to photograph individuals in private places without their consent
Note - Private places are public or private property where there is a reasonable 
expectation o f privacy. ____

4 .4  T h e  c la u se  w a s su b stan tia lly  rev ised  in 19 9 7 , w h en  zo n es o f  p rivacy  w ere first in c lu d ed . 
T h e  n ote  d efin in g  private p la ces in trod u ced  the n o v e l co n cep t o f  a reason ab le  
ex p ec ta tio n  o f  privacy. It m eant the P C C , w ith  its lay  m ajority, w o u ld  d ec id e  w h at w a s  
rea so n a b le  in the c ircu m stan ces. In 2 0 0 4 , d ig ita l  c o m m u n ic a t io n s  w ere  added to th e  
z o n e s  o f  p r ivacy  and su b -c la u se  ii w a s w id e n e d  to in c lu d e  a ll  p h otograp h s o f  in d iv id u a ls  
taken  in private p la ces w ith ou t co n sen t, u n le ss  there w as a p u b lic  interest.

4 .5  T h e  c la u se  is co m p reh en sive . It c o v ers  n ew sg a tlier in g  activ ity  and breach es are n ot  
relian t on m aterial h av in g  been p u b lish ed . It em b races the spread o f  m od em  z o n e s  o f  
p r iv a cy , in c lu d in g  d ig ita l in form ation , w h ich  m ig h t also be covered  b y  data p rotection  
law . T h e issu e  o f  w hat is in trusive is d ec id ed  on  the grounds o f  reason ab le  exp ecta tion , 
and the burden is on the ed itor to ju s tify  in tru sion s. T h is g iv e s  tlie PC C  w id e  d iscretion  
to d e c id e  w hat con stitu tes an intrusion in any g iv en  c ircu m stan ces.

4 .6  C la u s e  4 , H a r a ssm e n t'’ is eq u ally  u n eq u iv o ca l and co m p reh en siv e , h av in g  been  rev ised  
in 1 9 9 7 . fo llo w in o  P rin cess D ia n a ’s death. It states:

Codehook. p3.̂  
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4 * Harassment

i) Jo u rna lis ts  m u s t n o t engage  in in tim ida tion ,. h a rassm en t o r  p e rs is te n t pursu it.

_ii) They m u s t n o t p e rs is t in question ing , te lephon ing , p u rsu in g  o r  p h o to g ra p h in g  • . 
ind iv id ua ls  once  asked to  des is t; n o r  rem a in  on  th e ir  p ro p e rty  w hen  asked, to  lea ve ' .
a n d  m u s t n o t fo llo w  them . : _ , , . , d  g  ■ ■ . . ■

Hi) E d ito rs  m u s t ensure these  p rin c ip le s  are  o b se rve d  b y  th ose  w o rk ing  fo r  them  
a n d  take care n o t to  use h o n -c o m p lia n t m a te ria l from  o th e r sources  ___________ '

4 .7  A g a in , the C ode targets n ew sgath erin g  p ractices, and sp e c if ie s  a c tiv itie s  that m igh t b e  
u n accep tab le , i f  p ersisted  w itli. T h ese  in c lu d e  pursu in g  or p hotographing  in d iv id u a ls  
o n c e  ask ed  to d esist. F in a lly , ed itors are required n o t o n ly  to control their ow n  sta ff but  
also  take care not to u se  m aterial from  other so u rces that d o e s n ’t co m p ly  w ith  the rules.

4 .8  T h is  is  o n e  o f  the tightest c la u ses in th e C ode. It m ak es c lea r  that o th erw ise  le g itim a te  
jo u rn a listic  activ ity  cou ld  b e c o m e  u n accep tab le  i f  p ersisted  w ith , o n ce  asked to d esist. 
T h is inti-oduces an actual m om en t w h en  the jou rn a lists  m ig h t b e  in  breach , even  w ith ou t  
any p u b lication . That e lem en t a llo w s the P C C  to b e  ^proactive in p a ssin g  on ‘d e s is t ’ 
m e ssa g e s  to editors from  com p la in an ts. O n ce to ld  that a co m p la in t has b een  rece iv ed , or  
a ‘d e s is t ’ m e ssa g e  issu ed , ed itors u su a lly  respond  p o s it iv e ly . T h e  sy stem  has b een  very  
su ccessfu l in  red u cin g  com p la in ts o f  h arassm en t, b y  stop p in g  the p rob lem  at source.

4 .9  M e d ia  sc r u m s: S im ilar ly , w here large num bers o f  jou rn a lists  and broadcasters c o n g ­
regate -  a m ed ia  scrum  -  o th erw ise  v a lid  m ed ia  attention, co u ld  b e c o m e  in trusive. A fter  
the S e le c t  C om m ittee  ra ised  this in 2 0 0 3 , the P C C  and die C o d e  C om m ittee  led in  setting  
up a cro ss-m ed ia  sy stem  in w h ich  the PC C  acted  as a c lear in g  h o u se  for ‘d e s is t ’ 
m e ssa g e s , p assin g  them  on not o n ly  to p ress ed itors, but to broadcasters, w h o se  
regu latory b o d ies  w ere not p roactive p re-p u b lica tion . It has b een  su ccessfu l in d issip a tin g  
the m ed ia  pack and the problem .

4 .1 0  C la u se  1 0 , C la n d e s t in e  d e v ic e s  a n d  su b terfu g e^  Britain has an honourable tradition  
o f  in v estig a tiv e  jou rn alism  w h ich , by its nature, o ften  n ecess ita te s  resort to practices that 
w o u ld  norm ally  be o ff-lim its . T he tw o  c la u ses  co v er in g  a ctiv itie s  such  as the use o f  
listen in g  d e v ic e s  and subterfuge w ere  co m b in ed  in 2 0 0 4 , to d elin ea te  the eth ical 
bou n d aries and em brace a spectrum  o f  su rv e illa n ce  m eth od s. C lau se  10 states:

10 * Clandestine devices and subterfuge

I) The p re ss  m ust n o t seek to obta in  o r  p ub lish  m a te ria l a cq u ire d  b y  using  h idden  cam eras  
o r c landestine  lis ten ing  devices; o r  by  in te rce p tin g  p riva te  o r  m ob ile  te lephone  calls, 
m essages o r em ails; o r  by the u na u th o rised  rem ova l o f  docu m e n ts  o r  pho tog raphs.

ii) Engag ing  in m isrepresenta tion  o r sub te rfuge , can gene ra lly  be  ju s t if ie d  on ly  in the p u b lic
_____ in te res t a nd  then o n ly  w hen the m a te ria l ca n n o t b e  o b ta in e d  b y  o th e r means.________

4.1 ] T he C lau se n ow  covers ex p lic itly  o f  im p lic itly  the ran ge o f  c lan d estin e tech n iq u es, 
from  h idden  cam eras to b u g g in g  d e v ic e s  and te lep h o n e  tap s, or tex t or em ail in tercep ts, 
thus rein forcing  C lause 3 ’s protection  o f  d ig ita l co m m u n ica tio n s. E ven  to seek to obtain

r o d e h o o k , pCi.S
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such  in form ation  by such  m ean s w o u ld  breach th e C o d e  u n less there w a s  a p u b lic  
in terest to ju stify  it. T hat is  a m ajor barrier to their u se , or abuse.

4 .1 2  T h e  p u b lic  in te r e s t  in  p u b lish in g  or ob ta in in g  in form ation  is a k ey  factor  in m any  
areas o f  the C ode, and n ev er  m ore than w h en  th e  right to p r iv a cy  has to b e  ju d ged  against  
the right o f  freed om  o f  ex p ressio n  or the right to  k n o w . T h e  p u b lic  in terest ex cep tio n  is  
a v a ilab le  in  n in e  o f  the C o d e ’s 16 c la u se s , s ig n if ie d  b y  an asterisk  in the title.

4 .1 3  T h e  C od e includes^ a n o n -ex h a u stiv e  lis t  o f  areas tliat m ig h t ju stify  the p u b lic  in terest
ex cep tio n . It states; “1. These include, but are not confined to: ij D etecting or exposing 
crime or serious im propriety, ii) Protecting public health and safety, iii)  Preventing the 
public from  being m isled by an action or statem ent o f  an individual or organization. 2 . 
There is a public interest in freedom  o f  expression itself. 3 . Whenever the public interest 
is invoked, the P C C  w ill require editors to dem onstrate fu lly  how the public interest was 
served. 4 , The P C C  w ill consider the extent to which m aterial is already in the public  
domain, o r w ill becom e so. 5 . In cases involving children under 16, editors must 
dem onstrate an exceptional public interest to over-ride the normally param ount interest 
o f  the ch ild .” -

4 .1 4  T h e  lis t  dem onsti'ates th a t the b a la n ce  w ill b e  struck  in so lid  areas o f  the p u b lic ’s 
right to k n o w , rather than in the m arg in s o f  p u b lic  prurience. T h e burden o f  p r o o f  rests on  
the ed itor. In ca ses  in v o lv in g  ch ildren , it in v o k es  a h ig h er  th resh old  -  requiring ed itors to  
d em on strate  an ex cep tio n a l public  in terest to over-r id e  th e p aram ou n l in terest o f  the  
ch ild . T h e se  are substantia l hurdles, re flec tin g  the' h igh  th resh o ld s throughout the C od e, 
e sp e c ia lly  th o se  co n cern in g  privacy . T h e C o d e  is  no p u sh o v er  for  errant jou rn a lists  to 
ex p lo it. It is co m p reh en siv e , tough  -i-ancLit w orks.

5 . T h e  C o d e  a n d  th e  G o o d m a n  c a se

5.1 A s w ith  the other p rivacy  issu e s  raised by the S e lec t C o m m ittee , the C liv e  G ood m an  
p rosecu tion  w a s for a practice  p r o sc r ib e d 'b y  both  the law  and the C ode. A lth ou gh  the  
ser io u sn ess  o f  the o ffe n c e  m ade it appropriate to be d ealt w ith  b y  the courts, under the  
term s o f  the C ode it w ou ld  h ave  been  ju st as m u ch  an o p en  and shut ca se  had it c o m e  
b efore the PC C .

5 .2  S o  in d ec id in g  w h eth er the C ode o f  P ractice in so m e  w a y  fa iled , it is n ecessary  first to  
d efin e  su ccess . I f  the test is the deterrent v a lu e  in p reven tin g  breaches, then arguably  
there h as been  a fa ilure o f  the C od e. B ut eq u a lly  there has b een  a sim ilar fa ilure o f  the  
law , w ith  its m uch greater range o f  v ested  pow ers.

5 .3  H o w ev er , the law  is not ju d ged  so le ly  by its deterrent e ffe c t . I f  it w ere, p rison s w ould  not 
be o v e r flo w in g . A nd i f  deterrent v a lu e  is not a su itab le  test for  the law , sh ou ld  it b e  so  for  
the C od e?  G oodm an broke the law . p lead ed  gu ilty  and h e  is  serv in g  a four-m onth  
sen ten ce . H is  action w as in d e fen sib le  and no on e  has attem pted  to d efen d  it. H e paid  a 
very h igh  price, as did h is  editor, w h o  resign ed  as a resu lt o f  the case . T he c learest  
m e ssa g e  has gon e out that such action  w ill not b e  to lerated .
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5.4  It w o u ld  b e  for the in d ep en d en t PC C  a lo n e  to d ec id e  on  any w ider action  to ensu re  
co m p lia n ce  w ith  the C od e in th is or future cases. T h e C o m m iss io n  has in itia ted  its ow n  
inquiry and has sou gh t assurances from  ed itors that their w o rk in g  practices con form  w ith  
the C od e in th is area.

5 .5  C o u ld  th e  C o d e  h a v e  d o n e  m o r e ?  T h e  C o d e ’s p rivacy  c la u se  refers sp e c if ic a lly  to 
resp ect for  digital communications" J  T h ere is  a further p ro v isio n  in C lau se T en , coverin g  
c lan d estin e  d e v ices  and subterfuge, w h ich  in c lu d es; “The p ress must not seek to obtain or  
publish m aterial acquired by using hidden cam eras or clandestine listening devices; or 
by intercepting vrivate or mobile telephone calls, m essages or em a ils ...”^

5 .6  U n d en ia b ly , the G ood m an  breach w a s d o u b ly  d am ned  by the C od e, w h ich  cou ld  not h ave  
b een  cleai'er. N o  C od e ch an ge appears n ecessa ry . T herefore, m o st debate on  p rov id in g  
greater deterrence m igh t norm ally  centre on  w h eth er the C o d e ’s range o f  san ction s w o u ld  
h a v e  b een  su ffic ien t. H ow ever , that is a cad em ic , g iven  the e x is te n c e  o f  the law  w ith  a 
m axim u m  tw o-year  ja il sen ten ce. That w a s the u ltim ate  deterrent. It did n ot w ork.

5 .7  T h e  G ood m an  case  w a s sh ock in g . B u t it dem onsti'ates that h o w e v e r  clear the la n gu age  o f  
the law , and h o w ev er  strong the san ction , a determ in ed  in d iv id u a l w ill a lw a y s  b e  tem pted  
to  ig n o re  them . T he lo w  num ber o f  p rosecu tion s o f  jou rn a lists , and c lo se  ex p er ien ce  o f  
the w ay in w h ich  they generally  operate accord in g  to tlie C od e, su g g ests  at the very  least  
that m em b ers o f  the press are no m ore lik e ly  than others to cro ss  the lin e . T h ey  w ill  not  
b e  tota lly  im m u n e. That is not a fa ilure o f  the C od e, any m ore than it is o f  the law .

5 - 8 T h e E d ito rs’ C om m ittee  is a lw ays op en  to con stru ctive  su g g estio n s  on  h o w  it m ig h t
im p rove  the C od e and w ill con sid er any current o p tio n s in its annual rev iew  in M arch.

6. The Code and the Information Commissioner

6.1  T h e C ode C om m ittee  has en gaged  d irectly  w ith  the In form ation  C om m ission er  s in c e  the  
pu b lication  o f  What Price Privacy?  D uring  the d isc u ss io n s , the C o m m issio n er  accep ted  
that the e v id e n c e  co llec ted  by p o lice  in O peration M otorm an in 2 0 0 2  did n ot n ecessa r ily  
estab lish  any breach o f  either the law  or the C ode.

6 - 2 It estab lish ed  on ly  that new sp ap ers had paid for in form ation  that w as covered  by the D ata
Protection  A ct. Such activ ity  w ould  be p erm issib le  -  under the law , as w e ll as the C od e -  
i f  the in form ation  obtained  w as in the pu b lic  interest. N o  attem pt has been  m ad e to  
estab lish  w h eth er such a d efen ce  e x isted  in any o f  the ca se s  cited . T he w ork in g  
assum ption  w as that the sca le  o f  press paym ent and the nature o f  the in form ation  sou gh t  
su g g ested  a large illeg a l trade. That m ay or m ay not be the ca se . W e do not k n ow .

6 .3  H o w ev er , a w orking assum ption  based  on circum stantia l e v id e n c e  w ou ld  be in su ffic ien t  
to secure a co n v ic tio n  and shou ld  be treated w ith due caution . T h is  is particularly the case  
w h ere the lega lity  o f  the activ ity  h in g es  on the p resen ce or ab sen ce  o f  a public  in terest 
d efen ce .
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6.4 E x p e r ie n c e  in  in v e s t ig a t iv e  jo u r n a lis m  h a s s h o w n  that, w h ile  there m a y  b e  re a s o n a b le  

g ro u n d s  to b e lie v e  th e re  is  a p u b lic  in te re st in  an in q u ir y ,  b y  its  n a tu re  it  is  o ften  n o t 

p o s s ib le  to p ro v e  that in te re s t  at th e o utset; i f  it  w e re , th e re  w o u ld  often n o t b e  a n y  n e ed  

f o r  the in v e s t ig a t io n . T h e  ca se  f o r  in tro d u c in g  j a i l  se n te n c e s fo r  jo u r n a lis t s  in  th is  a re a  h a s  

n o t b ee n  m a d e . T h e  c u rre n t  la w  a llo w s  f o r  u n lim it e d  f in e s , b u t h a s b e e n  r a re ly  u se d . 

C u s t o d ia l se n te n c e s w o u ld  h a v e  a c h i l l in g  e ffe c t o n  in v e s t ig a t iv e  jo u r n a lis m  and w o u ld  

b e  l ik e ly  to s e r io u s ly  l im it  th e  P C C ’ s s c o p e  in  th is  ai'ea.

6.5 W h a t  is  b e y o n d  d o u b t is  that i f  su ch  an i l le g a l tra d e  in  p e rs o n a l in fo rm a tio n  e x is te d , it  

w o u ld  c le a id y  b re a ch  the C o d e , an d  th e E d it o r s ’ C o m m itte e  w o u ld  c o n d e m n  it. T h e  

c o m m itte e  h a s  th e re fo re  in d ic a te d  to tire C o m m is s io n e r  its  w il l in g n e s s  to a s s is t  in  

in d u s t r y - w id e  in it ia t iv e s  to r a is e  a w a re n e ss  o f  the is s u e s  ra is e d  in  h is  re p o rt, n o ta b ly  the 

d ra ft in g  -  in  c lo s e  c o n s u lta t io n  w ith  the I C O  i f  h e  w is h e s  it  - o f  s im p le  g u id a n c e  fo r  

jo u r n a lis t s .  W e  in te n d  to in c lu d e  su ch  g u id a n c e  in  an o n lin e  v e rs io n  o f  The Editors’ 
Codebook to b e  la u n c h e d  th is  y e a r.

6.6 H o w e v e r ,  th e  C o m m is s io n e r  s e e m in g ly  w is h e s  the c o m m itte e  to a m e n d  th e  C o d e  to b r in g  

it m o re  in  lin e  w it li the D a ta  P ro te c tio n  A c t. A s  s h o w n , {paras 3.7-3.8) th e re  a re  

p ro b le m s  w it h  the C o d e  a p p e a rin g  to e c h o  the la w  a n d  th ese w o u ld  need to b e  re s o lv e d .

6.7 T h e  C o m m is s io n e r  su g g e sts th e re  s h o u ld  b e  a th ird  s u b -c la u s e  to C la u s e  3, P r iv a c y ,  

w h ic h  w o u ld  state, s u b je c t to a p u b lic  in te re st e x c e p tio n ;

iii)  It is unacceptable, without their consent, to obtain information about any individual’s 
: private^life by payment to a third party or by im personation or subterfuge. It is

unacceptab le  to pay any intermediary for su ch  information which w as, or m ust have  
been, obtained by su ch  m eans. ____  ____

6.8 A lt h o u g h  th e  C o d e  C o m m itte e  h a s  y e t to f o rm a lly  c o n s id e r  the su g g e stio n  -  and w i l l  d o 

so in  M a r c h  - a p o s s ib le  is s u e  is  that the In fo rm a t io n  C o m m is s io n e r ’ s w o rd in g  a p p e a rs to 

g o  b e y o n d  th e  re m it o f  e ith e r the c u rre n t C o d e  o r  th e  la w . F ir s t ,  it m a k e s the o b ta in in g  o f  

a n y  p r iv a t e  in fo rm a tio n  -  n o t ju s t  p ro te cte d  data - an a u to m a tic  b re a c h , th u s w id e n in g  the 

re m it. S e c o n d , it m a k e s the act o f  p a y m e n t to a th ird  p a rty  a c r it ic a l test. T h is  w o u ld  

b r in g  a n e w  d im e n s io n  to the C o d e , w h e re  the c u rre n t test is  w h e th e r a fa ilu r e  to re sp e c t 

d ig ita l c o m m u n ic a t io n s  c o n s titu te s  an in tru s io n  in to  p r iv a c y . I f  it  d oes, it is  u n a c c e p ta b le , 

w h e th e r o r  n o t p a y m e n t is  in v o lv e d .

6.9 It  se e m s c u rio u s  that an a c t iv ity  that is  a c c e p ta b le  w ith o u t p a y m e n t b e c o m e s  

u n a c c e p ta b le  i f  m o n e y  is  in v o lv e d . Is  in fo rm a tio n  a u to m a tic a lly  tainted b y  p a y m e n t?  

W o u ld  a g e n u in e  in tru s io n  o f  p r iv a c y  be a n y le ss  so , i f  p a y m e n t had not b e e n  m a d e ?

6.10 H o w e v e r ,  the C o d e  C o m m itte e  w i l l  c o n s id e r  the p ro p o s a l as part o f  the a n n u al C o d e  

R e v ie w  an d  d e c id e  on a n y  a m e n d m e n t. A n y  a lte rn a tiv e  w o rd in g  w o u ld  n o rm a lly  be 

d is c u s s e d  w it h  the C o m m is s io n e r  b e fo re  a f in a l d e c is io n  w a s  taken.

7. The Code and the treatm ent o f public figures bv photographers

V . lT h e  m e d ia  attention su m o u n d in g  M s  K a te  M id d le t o n  m ig h t a p p e a r to ra is e  s im ila r  is s u e s  

o f  p r iv a c y  as in  the G o o d m a n  ca se , b e c a u se  o f  the ro y a l c o n n e c tio n . B u t, P r in c e  W il l ia m  

a p art, th e  is s u e s  w ere v e ry  d iffe re n t. G o o d m a n ’ s a c t iv ity  w a s c a lc u la te d  and ille g a l.  In  

M s  M id d le t o n ’ s case  there w a s, f o r  v a lid  re a s o n s , a sp o n ta n e o u s e x p lo s io n  o f  

in te rn a tio n a l m e d ia  in te re st w h o s e  e ffe c ts  needed to be d is s ip a te d .
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7 .2A n  o u tb u rs t  o f  m e d ia  in te re s t  is  n o t a g a in s t  the la w  o r  the C o d e , and c o u ld  b e  le g itim a te  in  

m a n y  c irc u m s ta n c e s . T h o s e  w o u ld  in c lu d e  re s p o n d in g  to in te n se  s p e c u la tio n  that the 

s u b je c t  o f  the attention m ig h t  so o n  b e  n a m e d  as a fu tu re  Q u e e n , a m atte r g re a tly  in  tire 

p u b lic  in te re st.

7 .3B u t  th e  p re s e n c e  o f  la rg e  n u m b e rs  o f  p re ss  an d  b ro a d c a s tin g  p e rs o n n e l c o u ld  it s e lf  b e  

in t r u s iv e , and so w h ile  the m e d ia  in te re s t  m ig h t  n o t it s e lf  b re a c h  the C o d e , a f a i lu r e  to 

m a n a g e  it  c o u ld  do so. A s  p r e v io u s ly  m e n tio n e d  (paras 4.8 - 4.9), the s e lf-re g u la t io n  

s y s te m  h a s p io n e e re d  a rra n g e m e n ts to c o v e r  th is  a fte r a ‘ d e s is t ’ m e ssa g e  h a s been is s u e d . 

In  M s  M id d le t o n ’ s ca se  -  as w ith  m a n y  o th e rs -  a ‘ d e s is t ’ re q u e st w a s m a d e  an d  acted 

u p o n , v ia  th e P C C .  T h e  m e d ia  s c ru m  q u ic k ly  d isp e rse d .

7 .4W h e th e r  th is  w as s u f f ic ie n t  re m e d y  in  a ll the c irc u m s ta n c e s , m ig h t  yet h a v e  to b e  d e c id e d  

b y  the P C C ,  and it  w o u ld  b e  im p ro p e r  to a n tic ip a te  that. B u t  w h a t is  c le ai' is  that a 

v o lu n t a ry ,  w o rk a b le  m e c h a n is m  e x is ts  to m a n a g e  the p ro b le m ; it  is  u se d  r e g u la r ly  w ith  

s u c c e s s ; an d  it  is  e ffe c t iv e  in  a w a y  le g a l c o n s tra in ts  c o u ld  r a re ly  be.

7.5 P r o p e r ly  u s e d , and r e c o g n is in g  the b a la n c e  o f  le g itim a te  m e d ia  in te re st and the r ig h t  o f  

p r iv a c y ,  th is  sy ste m  is  n o t a T ra w  o f  s e lf-re g u la t io n , b u t o n e  o f  its  m a n y  q u ie t triu m p h s.

8. The Code and the regulation o f online news

8.1 R e g u la t io n  o f  the o n lin e  p re ss  is  a n o th e r in n o v a t iv e  area. A lt h o u g h  c o n tro l o f  the In te rn e t 

h a s  lo n g  b een  seen as u n su ite d  to sta tu to ry  r e g u la t o i7  p ro c e ss e s , o n lin e  v e rs io n s  o f  

n e w s p a p e rs -a n d  m a g a z in e s  h a v e  b e e n  w it h in  the v o lu n ta ry  C o d e ’ s re m it  s in c e  1997. T o  

k e e p  p a c e  w ith  d e v e lo p m e n ts  o f  d ig ita l p u b lis h in g , su ch  as the in c re a s in g  use o f  a u d io ­

v is u a l m a.terial, P r e s s B o f  and the in d u s h 'y  h a v e  co -o p e ra te d  to p ro d u c e  c le a r, s im p le  

g u id a n c e  o n  w h ic h  a re a s o f  o n lin e  p u b lis h in g  s h o u ld  fa ll u n d e r  the C o d e .

8t2 T h e  g u id in g - p r in c ip le  h as b een  the e xte n t to w h ic h  the m a te ria l a p p e a rin g  o n  the 

n e w s p a p e r  and m a g a z in e  w e b site s  ca n  be ju d g e d  to h a ve  b e e n  p ro p e rly  the r e s p o n s ib ilit y  

o f  the e d ito r. T h is  w o u ld  r u le  out, f o r  e x a m p le , u se r-g e n e ra te d  m a te ria l, su ch  as ch a t 

ro o m s  and b lo g s , and stre am e d  o r  s y n d ic a te d  m a te ria l that w a s liv e  -  and th e re fo re  n o t 

s u b je c t  to e d it in g  - o r  p re -e d ite d  to c o n firm  to the sta n d a rd s o f  an o th er m e d ia  re g u la to r.

8.3 T h e s e  g u id e lin e s  f it  w ith  the C o d e ’ s g e n e ra l a p p ro a ch , w h ic h  is  to h a v e  ru le s  that are 

p ra g m a tic , f le x ib le  and a c h ie v a b le . T h e  test o f  e d ito rs ’ r e s p o n s ib ilit y  m e e ts w ith  u s e rs ’ 

e x p e c ta tio n s  and it m e a n s  tire re le v a n t  o n lin e  m a te ria l w i l l  m a tc h  the e th ic a l sta n d a rd s o f  

the p re s s  g e n e ra lly . T h u s , is s u e s  o f  taste a n d  d e c e n c y , an d  the rig h t to e d it o r ia lis e  fo r  

e x a m p le , w i l l  b e  m atte rs fo r  d ie  e d ito rs ’ d is c re t io n , b ut o b lig a t io n s  o f  a c c u ra c y , p r iv a c y ,  

an d  so o n  w i l l  b e  c o v e re d  b y  the C o d e .

8.4 T h e  stre n g th  o f  th is is  th at it  w i l l  p ro v id e  u s e rs  o f  n e w s p a p e r and m a g a z in e  w e b site s  w ith  

a c le a r ly  stated e th ic a l b e n c h m a rk , b a c k e d  u p  b y  a system  o f  re m e d y in g  b re a ch e s, n e ith e r 

o f  w h ic h  w i l l  b e  m a tch e d  in m o st o th e r areas o f  c y b e rs p a c e .

The Code Committee would be pleased to contribute farther on these issues to 
the Select Committee, i f  required.
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