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The evil that men do lives on the front pages 
of greedy newspapers, but the good is oft 
interred apathetically inside.

Brooks Atkinson 
American essayist 
Once around the Sun 1951
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R e v i e w  o f  P r e s s  S e l f - R e g u l a t i o n

S i r  D a v i d  C a l c u t t  Q C

R o o m
71J ,  D e p a r tm e n t  o f  N a t i o n a l  H e r i ta g e , G r o v e  H o u s e ,  2 -6  O r a n g e  S tr e e t , f o n d o r f W

The Rt Hon Peter Brooke CH MP
Secretary of State
Department of National Hentage 
Horse Guards Road 
London SWIP 3AZ

8 January 1993

Dear Secretary of State,
On 9 July 1992 y o u r  predecessor, the Rt Hon David Mellor QC MP, asked me to conduct a Review of
press self-regulation.

I now have the honour to submit my Review.

Yours sincerely,

DAVID CALCUTT
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Summary

M y approach
1 In conducting this Review, I have taken as my starting point the Report of the 
Committee on Privacy and Related Matters; but that Report has only been a 
starting point. I have considered all the evidence submitted to me and all the 
relevant material which has been made available to me. I have also been able to 
observe for myself press self-regulation in action during 1991 and 1992.

2 I have principally considered three matters;
fil Regulation of the press. Has non-statutory self-regulation since the estab- 
 ̂’ lishment of the Press Complaints Commission been effective? Should the 

present arrangements now be modified; or should they now be put on a 
statutory basis?

(ii) Better protection against physical intrusion.
(iii) The possible introduction of a new statutory tort of infringement of 

privacy.
3 I have looked at the response to the Privacy Committee’s report. In particu­
lar I have reviewed the setting-up and operation of the Press Complaints 
Commission, and compared the Commission with what was recommended by 
the Privacy Committee.
4 I have considered self-regulation of the press during 1991 and 1992, princi- 
nallv by the Press Complaints Commission, and I have sought to assess whether 
the present arrangements for self-regulation have been effective.

A ssessm ent
5 The Press Complaints Commission is not, in my view, an effective regulator 
of the press. It has not been set up in a way, and is not operating a. m d e  of 
nractice which enables it to command not only press but also pubhc confidence. 
It does not in my view, hold the balance fairly between the press and the 
individual. It is not the truly independent body which it shodd be. As consti­
tuted it is, in essence, a body set up by the industry, financed by the mdust^, 
dominated by the industry, and operating a code of practice devised by the 
industry and which is over-favourable to the industry.
6 Could the present arrangements yet be modified so as to prcmde a Coin­
mission which would command public confidence and which would fairly hold 
the balance? Or has the last opportunity for self-regulation now passed?

7 It has been argued that two years is too short a time in which to judge the 
Press Complaints Commission. But the way forward was clearly spelt out m the 
Privacv Committee’s Report. In particular, the Committee stressed the need for 
the Commission to be seen as an independent body which would comnmnd the 
confidence of the public. Both the Committee, and subsequently the Govern­
ment gave a clear indication that this was the last chance for the industry to put 
its ovm house in order. It has to be assumed that the industry, in setting up the 
present Press Complaints Commission, has gone as far as it was prepared to go. 
But it has not gone far enough.
8 In my view too many fundamental changes to the present arrangements 
would be needed. Nothing that I have learnt about the press has led me to 
conclude that the press would now be wiUing to make, or that it would m fact 
make, the changes which would be needed.

X I

10
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XU

s ta tu to ry  tribunal
9 Accordingly I  recommend (recommendation 1) that the Government should 
now introduce a statutory regime, as set out in paragraphs 16.14-16.24 of the 
Privacy Committee’s Report, and as supplemented by this Review. A statutory 
press complaints tribunal would need to have these functions and powers;

(i) to draw up and keep under review a code of practice;
(ii) to restrain publication of material in breach of the code of practice,
(iii) to receive complaints (including third-party complaints) of alleged 

’ breaches of the code of practice;
(iv) to inquire into those complaints;
(v) to initiate its own investigations without a complaint;
(vi) to require a response to its inquiries;
(vii) to attempt conciliation;
(viii) to hold hearings;

(ix) to rule on alleged breaches of the code of practice;
(x) to give guidance;
(xi) to warn;
(xii) to require the printing of apologies, corrections and replies;
(xiii) to enforce publication of its adjudications,
(xiv) to award compensation;
(xv) to impose fines;
(xvi) to award costs;
(xvii) to review its own procedures;
(xviii) to publish reports; and

(xixj to require the press to carry, at reasonable intervals, an advertiserrient to 
be specified by the tribunal, indicating to its readers how complaints to 
the tribunal could be made.

Physical in trusion
10 I recommend (recommendation 2) that the criminal offences proposed by the 
Privacy Committee in paragraph 6.33 of its Report should (with modifications)
now be enacted:

The following should be criminal offences in England and Wales;
(a) entering or remaining on private property, without the consent of the

lawful occupant, with intent to obtain personal information with a view
to its publication; or

(b) (i) placing a surveillance device on private property without the con-
 ̂ sent of the lawful occupant with intent to obtain personal infor­

mation with a view to its publication; or
(ii) using a surveillance device (whether on private property or else­

where) in relation to an individual who is on private property, 
without the consent of the individual to such use with intent to 
obtain personal information about that individual with a view to its 
publication; or

(c) taking a photograph, or recording the voice, of an individual who is on 
private property, without his consent to the taking or recording, with a 
view to its publication and with intent that the individual shall be identifi­
able.

11 It should be a defence to any of the proposed offences that the act was done; 
(a) for the purpose of preventing, detecting or exposing the commission of a 

crime or other seriously anti-social conduct, or

11
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(b) for the purpose of preventing the public from being misled by some public 
statement or action of the individual concerned; or

fcl for the purpose of informing the public about matters directly affecting 
the discharge of any public function of the individual concerned; or

(d) for the protection of public health or safety; or
(e) under any lawful authority.

12 The High Court should have the power, on the application of the individual 
concerned, to grant an injunction restraining the publication of any information, 
photograph or recording obtained by means of any act which constitutes one of 
the proposed offences; and the individual to whom it relates should have a nght 
of action against any person who publishes it for any loss suffered by that 
individual, and for an account of any profits accruing to that person, as a result of
publication.
13 This civil remedy should also be available if the act set out in any of the 
proposed criminal offences took place outside England and Wales if it was done, 
with the necessary intent, with a view to publication in England and Wales.

14 The defences which would be available to the criminal offences would also 
be available as defences to the civil remedy.

15 A prosecution for any of these criminal offences should only be brought with 
the consent of the Director of Public Prosecutions.

16 Since I am recommending the introduction of a statutory complaints tri­
bunal an alternative approach would be to incorporate the substance of the 
proposed criminal offences into the statutory code which the statutory tnbunal 
would administer.

T ort o f infringem ent o f privacy
17 I recommend (recommendation 3) that the Government should now give 
farther consideration to the introduction of a new tort of infringement of privacy.

D ata  P rotection  A ct 1984
18 I recommend (recommendation 4) that the Government should now give 
further consideration to the extent to which the Data Protection Act may contain 
provisions which are relevant for purposes of misrepresentation or mtrusion mto 
personal privacy by the press.

Legal restrictions on press reporting
19 I recommend (recommendation 5) that the Government should now give 
further consideration to amending the legislation on the non-identification of 
minors in England and Wales to eliminate any inconsistencies or uncertainties, 
and that in any criminal proceedings the Court should have the power to make an 
order prohibiting the publication of the name and address of any person against 
whom the offence is alleged to have been committed, or of any other matters likely 
to lead to his or her identification.

In tercep tion  of telecom m unications
20 There appear to be gaps in the legislation designed to protect private 
telephone conversations.
21 I recommend (recommendation 6) that the Government should now give 
further consideration to the legislation covering interception of telecommum- 
cations with a view to identifying all significant gaps and determining whether any 
further legislation is needed.

. xiii

12
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1 Introduction

A p p o in tm en t and  term s of reference
1 1 When the Report of the Committee on Privacy and Related Matters was 
published in June 1990 (Cm. 1102), the then Home Seereta^, Mr David Wad- 
dineton QC MP (now Lord Waddington), said that the Governinent would 
review the performance of a non-statutory Press Complaints Commission after 
18 months of operation to determine whether a statutory underpinning was
required.
1 2 The Press Complaints Commission began work on 1 January 1991. At the 
conclusion of the 18-month period, the Secretary of State for National Hentage 
asked me to assess the effectiveness of self-regulation. My full terms of reference
were these;

to assess the effectiveness of non-statutory self-regulation by the press 
since the establishment of the Press Complaints Commission and to give 
my views on whether the present arrangements for self-regulation should 
now be modified or put on a statutory basis.

1 3  I was also asked to consider whether any further measures might be needed 
to deal with intrusions into personal privacy by the press, and to make 
recommendations.

M y approach
1 4 In conducting this Review, I took as my starting point the Privacy Com­
mittee’s Report. This seemed to me to be reasonaole. m e  Kepon naa oeen 
unanimous; it had been accepted, in principle, by both the Government and the 
Onposition; and having chaired the Privacy Committee, the Government had 
come back to me to conduct this Review. Accordingly, I have not sought to 
re-visit the whole of the ground covered in that Report.
1 5 But the Privacy Committee’s Report has only been a starting point. I have 
aiso considered all the evidence submitted to me and all the relevant material 
which has been made available to me. I have also been able to observe for myself 
press self-regulation in action during 1991 and 1992.
1 6 However the thrust of the Review is different from that of the Privacy 
Committee’s Report. The main thrust of the Report was to consider what 
measures were needed to give further protection to individual privacy from the 
press. The main thrust of this Review is principally to assess the effectiveness of 
the new regime of non-statutory self-regulation.

1.7 I have principally considered three matters:
(i) Regulation of the press. Has non-statutory self-regulation since the estab­

lishment of the Press Complaints Commission been effective? Should the 
present arrangements now be modified; or should they now be put on a 
statutory basis?

fii) Amendments of the law to provide better protection against the most 
blatant forms of physical intrusion. The Privacy Committee s Report 
recommended new criminal offences (and an associated civil remedy), but 
they have not yet been implemented.

(iii) The possible introduction of a new statutory tort of infringement of 
privacy.

14
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In v ita tio n s  to  su b m it e v id e n c e
1 8  In July 1992 ail those who had submitted evidence to the Privacy Com­
mittee were invited to submit further written evidence to this Review, with a 
target date of 1 October 1992. Advertisements were also placed in a representa­
tive selection of national daily papers, national Sunday papers, two Scottish anc 
six regional papers. These advertisements invited the public to submit evidence 
by the same target date. The choice of newspapers in which these advertisements 
appeared was designed to ensure, so far as was reasonably possible, that invi­
tations to submit evidence would come to the notice of most readers of news­
papers Representative press bodies were also encouraged to urge then 
members to submit evidence. In the result, 632 submissions were received by 31 
December 1992. A full list of those who gave evidence is at Appendix A.
1 9 The Privacy Committee had received some 260 submissions in writing. It 
also took oral evidence from 30 organisations or individuals. That evidence was 
available to me. For the purpose of the Review, it seemed to me appropriate tc 
seek evidence principally in writing; but, exceptionaUy, where I felt that some 
further elucidation might be likely to help, 1 sought oral evidence. I considerec 
all evidence received by 31 December 1992.
1 10 D uring thecourseofm yR eview anum berofop in ionpoU sw erepub lishec
concerning privacy and the press. Generally, these polls were specifically 
intended to gauge the public’s reaction to the way the press had dealt with somt 
of the highly-publicised cases which arose during the course of my Review. Some 
of these polls went on to cover more general aspects of the way in which the pres: 
respected an individual’s private life. I did not feel, however, that I could drav 
any safe conclusions from these polls. As has been frequently pointed out, the 
answers which a member of the public may give to a pollster may not be reflectec 
in his or her subsequent actions. Many people may say that they abhor tljc 
treatment by the press of some individuals; but this abhorrence is not necessarily 
carried through into abstaining from purchasing the newspaper in questiop.. 
Indeed, many of the highly-publicised cases have led to significantly increase^ 
circulation for the newspapers concerned. ,;
, , ,  A c__ T r^irf^tyed in response to  my invitation fc
submit evidence, I have also considered the responses both in Parliament and-ir- 
the press to the Privacy Committee’s Report, and the initiatives taken as c 
consequence of that Report. In particular, I have considered the setting-up anc 
operation of the Press Complaints Commission. I have also considered debate 
in Parliament on press-related matters since the Privacy Committee reported 
Through both a media search and a scrutiny of press cuttings, I have considered 
relevant press coverage. 1 have also considered opinions expressed by academic
writers. ' -
1 12 The evidence I received was helpful, and I have drawn extensively on thai 
evidence But I did not believe that it would have been sensible, or indeed 
practicable, to try to acknowledge the source of every comment or contribution,^

S tru c tu re  o f  th e  R e v ie w  ’
1.13 My Review is set out in this way:

— Chapter 2 provides a resume of the Privacy Committee’s Report. .
— Chapter 3 considers the response to the Privacy Committee’s Report. Ir

particular, I have analysed the setting-up and operation of the Pres: 
Complaints Commission, and have compared the Commission with whai 
was recommended by the Privacy Committee. c.

— Chapter 4 reviews significant aspects of press self-regulation during 1991 
and 1992,

__ Chapter 5 seeks to assess whether the present arrangements for pre$i
self-regulation have been effective. . ';

— Chapter 6 describes in more detail the functions and powers which woulc
be required for a statutory press complaints tribunal. , ,,

15
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— Chapter 7 reconsiders the criminal offences proposed by the Privacy 
Committee to provide better protection against the most blatant forms of 
physical intrusion. It also considers whether a new statutory tort of 
infringement of privacy should now be introduced. It also considers the 
application of the Data Protection Act to the press, and the interception 
of telecommunications.

— Chapter 8 contains my conclusions.

A c k n o w le d g e m e n ts
1 14 The number of written submissions made to this Review was more than 
double the number of submissions made to the Privacy Committee. Many of 
those submissions were of considerable length and went into considerable detail. 
It was quite plain to me that all who had prepared submissions had gone to 
considerable trouble and effort. I am grateful to them aU.

1 15 I have been very greatly assisted in my task by an able Secretariat. Robert 
Eagle has led a team of three; himself, Christine Knox and Norma Johnson. 
Together they have helped me to analyse the very considerable body of evidence 
which I received, and they have shown themselves to be highly efnaent and 
effective administrators. I am grateful to each of them.

1.16 The Government promised a review of the performance of the Press 
Complaints Commission, once it had been in operation for 18 months. I am glad 
that it is has been possible to complete this Review almost within a further six
months.

16
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2  R esum e o f the Privacy 
C om m ittee’s R eport

In tro d u c tio n
2 1 In the Parliamentary Session 1988-89, two Private Members’ Bills were 
introduced into Parliament. One related to the protection of privacy, the other tc 
nroviding a right of reply. Neither proposal was new. Similar Bills had previous^ 
L en  before Parliament. But this time there was a difference. Both Bills were 
given second readings. Both completed their Committee stages in the House o: 
Commons Both attracted considerable cross-party support. And both demon 
strated a level of parliamentary and public concern, about unwarrantec 
intrusions, by the press, into the private lives of individuals.

2 2 In April 1989 the Government invited me to chair an Inquiry into Privaci 
and Related Matters. The Committee’s terms of reference were these;

‘In the light of the recent public concern about intrusions into the privatt 
lives of individuals by certain sections of the press, to consider wha 
measuresfwhether legislative or otherwise) are needed to give furthe; 
nrotection to individual privacy from the activities of the press anc 
improve recourse against the press for the individual citizen, takin| 
account of existing remedies, including the law on defamation and bread 
of confidence; and to make recommendations’ .

2 3 Two points are worth emphasising. First, the Inquiry was spedficallj 
restricted to the press; it did not extend to other parts of the media Secondly, the 
terms of reference presumed ‘public concern’, though it was left to the Com
mittee to assess the nature and level of that n i i f iv-vyiiv-vyA iJ. c*.4.iv*9

concern was justified.
2 4 The evidence which the Privacy Committee received was wide-ranging 
Several press witnesses accepted that the press had not behaved well in the recen 
oast But they provided the Committee with detailed analyses of press practice 
and drew the Committee’s attention to the constraints which already existed, anc 
the remedies which were already available. Many argued for press freedom tc 
investigate wrong-doing. But, by contrast, many members of the public advo­
cated further restrictions on the press, including recompense, and a variety o; 
punishments for journalists and editors.
2 5 The Report of the Committee was unanimous. It recognised the balance tc 
be struck between freedom of expression and an individual’s right to privacy 
The Committee acknowledged that freedom of expression was fundamental inc 
democratic society, but concluded that this could not be at the expense of othei 
important rights, including an individual’s right to privacy. ,;!

R e c o m m e n d a tio n s
2 6 The Committee made a number of recommendations (Appendix B). The) 
formed an overall package. That package can be summarised in the following
way; ^

fi) any new means of redress needed to be carefully targeted, and should noi 
range more widely than was necessary to meet existing gaps in protection

fii) in the light of that, the introduction of any new wide-ranging statutor) 
civil right of ‘infringement of privacy’, although practicable, would mi 
then be appropriate; r

17
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('iii') the most blatant forms of physical intrusion—practices involving door­
stepping, bugging, and the use of long-range cameras should be outlawed,

('iv') the existing statutory restrictions on reporting should be strengthened so 
 ̂ as to provide added protection for children and the victims of sexual 

offences;
fv) the press’ own arrangements for voluntary self-regulation should be 
 ̂ revised, and strengthened as greatly as possible by the introduction of a 

new Press Complaints Commission; and 
('vi') if the press failed to demonstrate that non-statutory self-regulation could 

be made to work effectively, a statutory press tribunal for handling 
complaints should be introduced.

P re s s  C o m p la in ts  C o m m issio n
2  7  The Report contained 13 recommendations concerning the proposed Press 
Complaints Commission. The first was that the press should be given one final 
chance to prove that voluntary self-regulation could be made to work. This 
recommendation was accepted and led to the now well-known statement by Mr 
David Mellor QC MP, the then Home Office minister with responsibility for 
press matters, that the press was “drinking in the last-chance saloon”. The 
second recommendation, also accepted, was that the Press Council should be 
disbanded and replaced with a Press Complaints Commission.
2 8 A  further eight recommendations set out the role of the Press Complaints 
Commission;

(i) Rather than pursuing the separate function of defending press freedom, 
the Commission should concentrate on providing an effective means of 
redress for complaints against the press.

fiO The Commission should be given specific duties to consider complaints 
both of unjust or unfair treatment by newspapers or periodicals and of 
unwarranted infringements of privacy through published material or m 
connection with the obtaining of such material.

(iii) It should publish, monitor and implement a comprehensive code of prac-
 ̂ tice for the guidance of both the press and the public.
(iv) It should operate a hot line for complainants on a 24-hour basis.
(v) It should in certain cases, include a recommendation that an apology be 

given to the complainant. The precise form of the apology, including 
whether it should be given publicly or privately, could also be prescribed. 
Where a complaint concerned a newspaper’s refusal to give an oppor­
tunity to reply to an attack made on a complainant or to correct an 
inaccuracy, the Commission should be able to recommend the nature and 
form of reply or correction including, in appropriate cases, where in the 
paper it should be published.

(vi) It should have an independent chairman and no more than 12 members, 
with smaller sub-committees adjudicating on complaints under delegated 
powers.

(vii) It should have clear conciliation and adjudication procedures designed to 
ensure that complaints were handled with the minimum of delay. When­
ever practical, it should first seek conciliation. There should also be a fast 
track procedure for the correction of significant factual errors. The Com­
mission should also have a specific responsibility and procedure for initiat­
ing inquiries whenever it thought it necessary.

(viii) It should not operate a waiver of legal rights.
2 9 The Privacy Committee made three further specific recommendations
concerning appointments, release of adjudications and finance;

(i) Appointments to the Press Complaints Commission should be made by an 
Appointments Commission with explicit freedom to appoint whoever it 
considered best qualified. The Appointments Commission itself should 
be independently appointed.

18

MOD300008227



For Distribution to CPs

an Complaints committees should have delegated power to release adjudi­
cations, subject to a right of appeal for either party to the full Press 
Complaints Commission before publication, 

aii) If the industry wished to maintain a system of non-statutory self-regu- 
 ̂ lation it must demonstrate its commitment, in particular by providing the 

necessary money for setting-up and maintaining the Press Complaints 
Commission. .

A package
2 10 I should stress that the Privacy Committee saw the 32 recommendations in 
its Report as a package. Although the Privacy Committee intended that some 
recommendations would be brought into effect only if other recommendations 
failed to achieve their intended purpose, the Privacy Comnuttee did not make its 
recommendations as a series of options from which a selection could be made.

M isu n d e rs ta n d in g s
2 11 There are a number of points on which commentators appear to have 
misunderstood the Privacy Committee’s Report. They appear principally to be 
these;

(ij The Privacy Committee did not recommend the establishment of the 
Press Complaints Commission as an alternative to the introduction of the 
proposed criminal offences (and the associated civil remedy). The two 
were to be complementary. The criminal offences were designed to pro­
vide better protection against the most blatant forms of physical intrusion . 
The Press Complaints Commission was a body which was intended to 
have a much wider remit.

fii) The proposed criminal offences would not apply, as has been suggested, 
only to journalists. True it is, they would only apply where there was an 
intrat to obtain the material ‘with a view to its publication’ ; but, within 
that limitation, the offences would be of general application, and could be 
_̂Kx, whr> made the physical intrusion.

riii) The Committee did not suggest, and would not have suggested that the 
Press Complaints Commission should have no regard to press freedom. 
Rather the Committee concluded that the Press Complaints Commission 
would be serving press freedom better if it concentrated on the mainten­
ance of proper standards than it would if it also acted as an overtly 
campaigning body for press freedom.

(iv) It was not the Committee’s view, as has been suggested, that statutory 
regulation would result in Government interference with the press.

(v) It was not the Committee’s view, as has also been suggested, that a 
statutory tort of infringement of privacy was impracticable: its view was 
simply that it was not then, and as part of the Committee’s package, . 
appropriate.

(vi) It was the Government, not the Committee, which specified the 18-month
t r i a l  p e r i o d  f o r  t h e  Press Complaints Commission. .

S e lf - re g u la t io n  ,
2 12 Strengthening se//-regulation was at the very heart of the Committee s 
recommendations. The Committee did not under-estimate the difficulties for the 
press in setting-up, voluntarily, an effective system of self-regulation, and then • 
making it work in practice. The practical difficulties were formidable. The press 
is not a profession. The classic statement of the free-market view of newspapers, 
made some years ago now by W P Hamilton of the Wall Street Journal, is worth
recalling. He said: .

“A  newspaper is a private enterprise, owing nothing whatever to the 
pubUc It is therefore affected with no public interest. It is emphatically 
the property of the owner, who is selling a manufactured product at his
own risk”.
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2 13 Further, as the Financial Times pointed out in June 1990, 'Nobody is 
compelled to buy newspapers. It is a competitive market’. So indeed it is. But, as ■ 
the Privacy Committee’s Report said, ‘All rights and, 1 would inte:^ose, 
‘including the right to manufacture and sell newspapers’—‘carry responsibihties, 
especially when those exercising them have the potential to affect other people’s
lives’ .
2 14 Effective self-regulation, if it could be achieved, would, I believe, be 
preferable to any form of statutory regulation. The problem is how to achieve it.
The Privacy Committee’s Report suggested, in effect, that the press must accept 
that the restraints necessarily involved were for the good of the industry as a 
whole; and that any short-term commercial advantage, gained by a prurient 
scoop by one paper, could only lead to loss in the long-term for all.

P re s s  C o u n c il
2 15 The Press Council had had a protracted and difficult birth. It had then 
failed to implement recommendations made by various commissions and com­
mittees Perhaps because the press insisted that it should be so, emphasis had 
always been placed on the maintenance of press freedom. The exercise of control 
over journalistic behaviour had always been placed second. By 1989 the Press 
Council seemed to have lost public confidence. In particular, three things had 
happened;

(i) The National Union of Journalists had withdrawn from the Press Council 
at the beginning of the 1980s (and did not rejoin until 1990). At the time of 
its withdrawal, the Union had announced that, in its view, the Press 
Council was ‘incapable of reform’.

(ii) When rulings of the Press Council had been reported in the press, there 
had been instances of those rulings having been ridiculed in the press and 
dealt with in a contemptuous fashion. When the press treated its own 
adjudicatory body in this way, something must have gone seriously 
wrong.

(iii) The industry had failed to provide the Press Council with the funds 
necessary to do its job properly; and when this happened, it could only be 
a question of time before the regulators would inevitably fall down on the 
job they had been asked to do.

2 16 The material which was made available to the Privacy Committee 
included a catalogue of criticisms of the Press Council. It was said that it was 
ineffective as an adjudicating body; that it was not regarded as independent; that 
there was an inherent conflict between its roles as a defender of press freedom 
and as an impartial adjudicator; that the procedures were slow and cumbersome; 
and that there was a lack of effective sanctions.

O n e  la s t  ch an ce
2 17 The Privacy Committee took the view that, if there were to be a voluntary 
body through which journalistic standards were to be maintained, that body 
should provide means of redress which were as simple, informal and speedy as 
was practicable, whilst at the same time remaining fair. Such a body should 
concentrate on the maiiitenance of proper standards, rather than defending the 
freedom of the press. Indeed, the Privacy Committee concluded that it would, in 
that way be serving press freedom better than it would if it also acted as an 
overtly ckmpaigning body for press freedom. Finally, the Privacy Committee 
concluded that although voluntary self-regulation should be given one last 
chance to prove that it could be made to work, a break from the past was needed, 
and a new body—a Press Complaints Commission—should be set up in place of 
the Press Council.
2.18 I should, however, draw attention to one particular initiative which was 
rriade by the Press Council to put its own house in better order. In the early part 
of 1989 the Press Council set up its own Internal Review into its role and 
function. The Internal Review recommended various procedural changes. In
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particular it recommended the publication of a code of practice, the establish­
ment of what was known as a ‘hot Une’ (aimed at forewammg editors agmnst 
allegations of unjustifiable publication), and quicker handling of complamte. 
The Privacy Committee took the view that the Internal Review had provided a 
useful starting point, but, perhaps because it could not do so by voluntary 
agreement, that it did not go far enough, and that a fundamental overhaul was 
needed.
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3  R esponse to the R eport

R e s p o n s e  in  P a r lia m e n t
3 1 The Report of the Privacy Committee was completed in May 1990, and 
made public in June 1990. Its recommendations were accepted in principle by the 
Government, and welcomed by the Opposition. Speaking in the House of 
Commons, on 21 June 1990, the then Home Secretary, Mr David Waddmgton 
QC MP, said that the Government warmly welcomed the general approach 
which the Committee had taken in its Report on the delicate issue of balancing 
nrivacy for the individual against the maintenance of freedom of expression. The 
Government were attracted by those recommendations which offered the possi­
bility of an immediate remedy against the worst excesses of the press. The 
Government accepted them in principle, but careful thought would need to be 
given to the detailed formulation of the offences and the precise scope of any 
defence. The Government also welcomed the recommendations for extending 
reporting restrictions, which fitted well with the measures which the Govern­
ment was already taking to improve the treatment of victims. This was positively 
the last chance for the industry to establish an effective non-statutory system of 
reeulation If a non-statutory commission were established, the Government 
would review its performance after 18 months of operation to determine whether 
a statutory underpinning was required. If no steps were taken to set up such a 
commission, the Government, albeit with some regret, would proceed to estab­
lish a statutory framework, taking account of the Committee s recommenda­
tions It was now up to the press to take up the challenge that the Committee had 
presented to it. He was confident that the response would be a positive one.

3 2 Mr Roy Hattersley MP, said that the Opposition gave an unqualified 
welcome to the Report’s positive proposals and would happily co-operate in 
their implementation. The Report was based on the pnnciple that private 
individuals had a right to maintain their privacy. Sometimes public figures rnight 
have to accept the consequences of their status; but private citizens were entitled 
to absolute protection against intruders, and the Report at least showed the way 
in which that protection could be provided. The Opposition specifically offered 
its support for the proposal that the press should be given one final chance to 
Drove that voluntary regulation could be made to work. But that also required 
narallel support for insistence that if the press failed to demonstrate that non­
statutory self-regulation could be made to work effectively, a statutory system 
should be introduced. The Home Secretary, he said, had expressed the belief 
that newspapers would respond to this one last chance. He had his doubts. That 
was why the second recommendation—the introduction of statutory regulation 
bv an official body—was absolutely essential if the year of grace was ignored and 
if the press did not mend their ways. All members should be determined to 
defend the freedom of the press: freedom against Government, freedom against 
oowerful corporations and freedom against corruption. He did not want to see 
the curtailment of legitimate investigative journalism, but he also believed in 
another freedom; the right of individuals to live in privacy and peace. The 
Report struck the proper balance between the two objectives, and he hoped that 
both sides of the House could work together to bring those two obj ectives about.

3 3 During questions in the House of Commons, Members of Parliament 
expressed a wide range of views about the Report. Mr Ivan Lawrence MP said 
that time and again the press had been given a chance to put their house in order, 
and time and again sections of the press had wilfully flouted that requirement, 
and he asked whether the giving of this last chance was not unduly generous to 
the press and unduly unprotective to the liberty of the individual. He asked for 
urgent consideration to be given to making the Press Complaints Commission
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statutory from the start. Mr Robert Maclellan MP recognised the need to ensure 
that the presumption of an individual’s right to privacy was strengthened and that 
it was displaced only by a genuine and direct public interest; but he asked for 
reconsideration of the proposals to set up specific crimes in the light of previous 
representations that the creation of a law of criminal trespass would be difficult 
to achieve in practice. He also asked who would now be entrusted with the 
protection of press freedom. Mr John Gorst MP welcomed all the recommenda­
tions of the Report, but had misgivings about the central proposition on which 
the Report was based, namely that freedom of expression should take pre­
cedence over protection of privacy. Mr Joe Ashton MP said that the tabloids 
would laugh at the announcement and would not take a blind bit of notice of it, 
simply because there woidd be no sanctions: the press barons would totally 
Ignore the Report.

3.4 Mr William Cash MP said that there had been serious invasions of privacy. 
In the circulation war, there had been a considerable incentive for people to try 
to make money out of invasions of privacy. Ought Parliament not to ensure that 
the people who would run the new independent complaints commission had the 
power to award compensation to victims? Mr Tony Worthington MP welcomed a 
great deal of what was contained in the Report. He too suggested that when the 
Press Complaints Commission was set up it should have the power to award 
compensation. Sir Dudley Smith MP urged the Home Secretary to incorporate 
the suggestions and recommendations in the Report into a Bill for the next 
Session; and he sought a promise that one last chance really was one last chance 
and that there would be no fudging at the end of the day. Dame Elaine Kellett- 
Bowman MP was concerned that some of the recommendations in the Report 
seemed weak. Mr John Cartwright MP (who had been a member of the Privacy 
Committee) asked the Home Secretary to make it absolutely clear to the press 
that this was the end of the road, and that, if they did not put their house in order, 
statutory regulation would follow, and that they would have absolutely no-one to 
blame but themselves. Mr Kenneth Hind MP described the Report as well- 
balanced: it showed the need to improve standards of journalism, and the need 
to protect the individual: and that it was appropriate to give a free press one last 
chance to put their house in order. Mr David Winnick MP asked whether the 
House was not entitled to be pessimistic; and that until there were proper 
statutory regulations, and until some of the worst offenders were dealt with, 
there would be no improvement. Was not the House entitled to believe that, as 
there had been no improvement over the past 40 years, unless real action was 
taken, there was no chance of progress in the next 40 years? Mr David Sumberg 
MP said that decent, honourable and reputable journalists, who were the vast 
majority, had nothing to fear from the proposals. Mr Hattersley, noting the 
scepticism there was about the Report, suggested that it would help to concen­
trate minds if the Government held an early debate on a motion making clear 
that the statutory remedy would be applied if the one last chance were not taken.

R e sp o n se  o f  th e  p re ss
3.5 The Privacy Committee’s Report met with mixed reactions from the Press. 
TTiese ranged from vociferous opposition to encouraging support for the rec­
ommendations. Mr Hugo Young writing in The Guardian said that the report 
was ‘Notably astute, another establishment job. But as an intellectual exercise, it 
is deplorable, showing how easily politics can overwhelm reason. And as a text 
for the better protection of the free press it is a disaster’ . Other reports in the 
press suggested that some editors were worried by the criminal offences which 
were regarded as ‘draconian and sinister’ and would prevent journalists from 
investigating ‘cheats and fraudsters of which there are many in this counti^’. 
Others argued that there was very little recommended that was not already being 
done. The Guardian argued that because ‘something had to be done’, the Privacy 
Committee had tried to square too many circles in ways that, in detail, did not 
quite make sense. It went on to say that the proposals would make commercial 
survival in the tabloid market appallingly difficult, would produce fewer news­
papers and a less free press.
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3 6 The Independent welcomed the proposals for self-regulatmn. However it 
considered that some proposals needed substantial changes. In partmular the 
proposed code of practice, it argued, gave too little weight to the public interes 
bi publishing news that the persons concerned did not wish to see published. It 
i r c S m S t e d  on the recommendation that there should no longer be a waiver 
of le S l  rights, pointing out that newspapers could not be expected to make a 
Hcfcnce in front of a voluntary body which could then be used as evidence against 
them in the High Court. The Financial Times argued that by making the tran- 
s S  to statutLy control so easy, the Privacy Committee may have done a 
disservice to press freedom, arguing that controls on the press might be politi 
cally popular, but that that did not make them in the public interest.
3 7 Mr Ferdinand Mount, in the D a i l y  T e l e g r a p h ,  argued that the Pnvacy 
Committee was right to concentrate on physical intrusion, whether by camera, 
m ^ ^ c m d lr  o??itual foot in the door. He pointed out that the defences 
r o n t S  hi the Privacy Committee’s report ought to give reasonable cover for 
S t t o S e  iomnalism, but would not protect the photographer taking unauthor- 
isfd pictures of royal sunbathers, or octuplets in their incubators, or a shrunken 
mm sto  on his deathbed. He concluded that the Committee had produced 
welcome and (with a bit of revision) workable proposals for the protertion of 
orivacTbut considered it a pity that the Committee should have strayed beyond 
? t ? b S to  threaten the introduction of a ‘brand of legal censorship press has
not seen since the early 19th century’. Mr Max Hastings, the editor of the D a d y  

T e l S Z h ,  was reported in the D a i l y  T e le g r a p h  to have said that few responsible 
would find very much to argue with in the findings of the Privacy 

Committee’s report. He felt, however, that the difficulties of defining offences 
against acceptable behaviour in a form that could be codified into law was 
Sew h m rb etw een  “very great and insuperable”. The D a i l y  T e l e g r a p h  a ls o  

reported Mr Robert Maxwell as having said that his Group’s response would be 
“Measured, not manic. Fundamental, not frivolous.

O th e r  re sp o n s e s
3 8 Reactions from other quarters were also mixed. Professor B S Markesmis,
DLin?ProfessorofComparativeLawintheUniversityofLondon,praised^
_ ____of the Privacv Committee’s recommendations which he
heheved woulTenta^^^  ̂ prote^on of deserving victims without requiring a 
S ĉ bTiU o be &  before Parliament. He was satisfied, however, that it 
w S d  bVpossible to define a statutory tort of infnngement of privacy and 
remetted that the Committee did not support the introduction of such a tort. He 
w £  unconvinced that press self-regulation would work m practice and con­
tended that the Committee’s preference for new, narrow, cnmiiml sanctions
S h tn o th a v e  removed altogethertheneedforawiderstatutorytortof invasion

of privacy.
t  q Professor E M Barendt, Goodman Professor of Media Law at University 
ColleS S o n  S t a i n e d  that self-regulation was probably not the eorreet 
way to proteet the individual eitizen's right to prrvaey and Ins right of reply. He 
argued for a statutory tort of privacy which would apply to aU.
3 10 Sir Louis Blom-Cooper QC in Epitaph: Critique on Ca/cutt contended thm 
t h e  Privacy Committee, in seeking to separate the protection of press freedom 
from adjudicating on complaints of breaches of journalistic ethicŝ , had, m effect, 
negated ^  raisL. d’etre of the Press Council and had defied the logic and
practice of consonant functions.
3 11 Geoffrey Robertson QC and Andrew Nicol, in their book Media Law, 3rd 
.riition 1992 Penguin Books, concluded that the proposed cnminal offences 
were misconceived. Their view was that law should not be used actively to 
ru w rS S b lica tio n  of the truth. They considered that an effective remedy-the 
ridS to bring a civil action, legally aided where apipropnate, and to obtain 
S m en sa tio t-w as precisely what Enghsh law did not, at present, offer. 
S e £  they suggested that if the code of practice operated by the Press 
SmpTainte ComSssion were made the basis of a statutory tort, so that any

11

24

MOD300008233



For Distribution to CPs

12

breach which could not be justified on public-interest grounds would render the 
newspaper liable to damages, a significant advantage would have been achieved 
in the protection of human rights in the United Kingdom.
3.12 The National Union of Journalists suggested that it was the con^iitration 
of ownership and the pursuit of circulation at all costs which had degraded public 
taste and debased the professional standards of popular journalism. It claimed 
that the Privacy Committee’s proposals had failed to strike a balance between 
the public’s right to information and the citizen’s right to pnvacy caJled for a 
body which combined ethical regulation with the defence of press freedom.
3 13 The Press Complaints Commission, in its first annual report, published in 
Mav 1992 observed that the recommendations of the Privacy Committee were 
more favourable than the press could reasonably have expected. It took the view 
that had the Committee recommended immediate legislation, Parharaenta^ 
opinion would have been likely to compel the Governnient to intervene directly 
in the regulation of the press at that time. It acknowledged that the Committee 
had handed over to the press the responsibility for its own fate.

P re s e n t p o s it io n  o n  re c o m m e n d a tio n s
3.14 The present position on the recommendations of the Privacy Committee is
this: ■(i) No action has yet been taken on the proposed amendment of the law to 

provide better protection against the most blatant forms of physical 
intrusion (recommendations 1-4).

riil Of those recommendations concerning restrictions on press reporting 
Recommendations 5-8), those made about the anonymity of victims of 
sexual assault have been given effect, with minor modifications, in the 
Sexual Offences (Amendment) Act 1992. The other reporting recommen­
dations remain under consideration.

(iii) Recommendation 9 recommended that a statutory right of reply should 
not be introduced.

(iv) Recommendation 10 recommended that a tort of infringement of privacy
should not be introduced. . r ...

fvj Recommendations 11-23 concerned the Press Complaints Commissiqp;, 
The action taken in this respect is described below (paragraphs 
3.16-3.93). : .

(vi) Recommendations 24-32 were to be acted on only if non-statutory self­
regulation failed. , ''

T h e  P re ss  C o m p la in ts  C o m m iss io n
3 15 The following paragraphs set out in broad terms what has happened in 
respect of the recommendations of the Privacy Committee relating to the set̂  
ting-up of a Press Complaints Commission (recommendations 11-23).

P re s s b o f
3 16 For some time prior to the publication of the Privacy Committee’ s Report 
there had been concern within the industry over the budgeting difficulties of.the 
Press Council and the high proportion of trade association expenditure rep­
resented bv the contributions from publishers who were not members of one of 
the Press Council’s constituent bodies. This had resulted in a series of meetings 
of representatives of the six trade associations in the first half of 1990 and a 
decision to set up a body, modelled closely on the Advertising Standards Board 
of Finance, and aimed at assuming responsibility for Press Council funding from 
lJanuaryl991. '
3 17 At a meeting on 25 June 1990 the trade association representatives noted 
the acceptance by the Government of the Privacy Committee’s Report T^is 
gave added significance and urgency to the plans w h ^  were bmng made. It ̂ as 
agreed that the new finance body should be styled The Press Council Board of

25

MOD300008234



For Distribution to CPs

Finance Limited’ (Tressbof). An interim secretary was ap^inted and steps 
were initiated to secure the appointment of a chmrman. ^ e  full name o 
Pressbof was later changed to ‘The Press Standards Board of Finance Limited ). ■

o IQ Pressbof is a press industry body. The memorandum and articles of 
association for Pressbof were approved in October 1990 and the company was 
reeistered on 1 November 1990. The membership of the company and the 
directors consisted of representatives of the Newspaper Publishers Associ^ion, 
the Newspaper Society, the Periodical Publishers Association, the Scottish Dady 
Newspaper Society, the Scottish Newspaper Publishers Association and the 
Association of Free Newspapers.

3 19 The Association of Free Newspapers (subsequently re-named The 
Association of Free and Weekly Newspapers’) was wound up during 1991 and its 
representative resigned from Pressbof on 31 December 1991. The board con- 
sid̂ ered that free newspapers were adequately represented by the Newspaper 
Society and the Scottish Newspaper Publishers Association and that no 
additional representation was necessary.

3 20 The meetings of the trade association representatives and subsequently of 
the Pressbof directors became the focal point for collective action by the industry 
in considering the Privacy Committee’s recommendations.

3 21 Exploratory discussions were held between the Newspaper Publishers 
Association and the Newspaper Society in July and August 199(^ at which 
eeneral agreement was reached that there should be a single Press Coniplaints 
Commission for the UK. These meetings were subsequently expanded to include 
representatives from other sectors of the industry and constituted as an editonat 
committee under the aegis of Pressbof.

3 22 Although the Privacy Committee had recommended that the industry be 
eiven a year to bring the new regime into operation, the industry felt it desirable 
to have the Press Complaints Commission operating as quickly as possible, and 
this view was reinforced by indications that publishers would not wish to con­
tinue financing the old Press Council after the end of 1990. It was thereiore 
decided to do everything possible to have the Press Complaints Commission 
operating from 1 January 1991.

3.23 The significant points of agreement reached by the editorial committee 
were these:

fi) Dissolution of the Press Council was to take place on 31 December 1990 
and responsibility for adjudication on complaints was to be assumed by 
the Press Complaints Commission from 1 January 1991.

fiO The Press Complaints Commission was to concentrate on resolution of 
complaints and was not to become involved in press freedom issues 
(although the adjudication process was to have regard to general 
freedoms).

fiiiJ The remit of the Press Complaints Commission was to be drawn from the 
 ̂ wording of sections 54 and 55 of the Broadcasting Act 1981 (which 

described the purpose and functions of the Broadcasting Complaints 
Commission).

fiv) The code of practice was to be drawn up by an editors working party (a 
‘Code committee’) and the code was to be discussed with the chairman 
designate of the Press Complaints Commission before finalisation,

(v) A hot line was to be established.
(vi) Publications were to be encouraged to report the launching of the Press 

Complaints Commission, the code of practice and publishers’ support for 
them.

(vii) Recommendations for apologies or corrections were acceptable, subject
to understanding the  need to  protect publishers’ legal position.
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fviii) The chairman of the Press Complaints Commission, being a person of 
national standing, otherwise not connected with the press, was to be 
appointed through Pressbof.

fxi  ̂ To take account of the likely volume of work and to avoid conflicts of 
interest, there should be 16 members of the Commission, of whom mne • 
should be press members.

(x) The press members were to be working editors.
fxi) An Appointments Commission was to be formed consisting of the Press 

Complaints Commission chairman, a senior newspaper person (probably 
the chairman of Pressbof) and an independent person of stature.

(xii) Emphasis was placed on the need to refer complaints to publications for 
possible resolution in the first place.

(xiii) The Press Complaints Commission should not itself initiate inquiries, ■;
(xiv) General procedures, as recommended by the Privacy Committee, were 

otherwise acceptable.
fxv) A  waiver was not to be required, but the Press Complaints Commission 

must recognise the right of publishers to protect their legal position.

P re ss  C o m p la in ts  C o m m iss io n  c h a irm a n
3.24 The Privacy Committee had taken the view that the chairman of the Press 
Complaints Commission would, along with the other members of the Com­
mission be appointed by an Appointments Commission, which would itself be 
independent of the industry, and which would itself be appointed by a person 
who was also independent of the industry. The industry, however, had other 
ideas. It was decided that Pressbof, in addition to its responsibility for finance, 
should also be responsible for the appointment of the Press Complaints Com­
mission chairman, In adopting this practice, the industry was following a pattern 
set bv the Advertising Standards Authority (ASA). Tliis, it has been pointed out,
, j  i ____ p cii/-ĉ ccinn nf Histinankhed chairmen—Lord Tweed-h a d  u e C u  SdvwS:>oxux Winx d  ^ 7 ,  i » ,  y-, '
smuir Lord Drumalbyn, Lord Thomson of Momfieth, Lord McGregor of Burns 
and the newly-appointed Mr (now Sir) Timothy Raison MP.

3 25 Following consultation with the different sectors of the industry, Pressbof 
agreed to invite Lord McGregor of Durris to be the first chairman of the Press 
Complaints Commission. It was recognised that he had, through his chairman­
ship of the third Royal Commission on the Press (1974-77), a thorough knowl­
edge of the press and that he was, through his chairmanship of the ASA, 
uniquely qualified to lead the new body.
3 26 At a meeting on 10 October 1990 the Home Office was advised of the 
industry’s intention, and the appointment was subsequently welcomed in a 
statement by the then Home Secretary, in which he acknowledged that Lord 
McGregor possessed the right mixture of experience and independence of view.

P ress C o m p la in ts  C o m m iss io n  p re m ise s
3 27 In the light of the time-table which the industry had set itself, Pressbof 
considered that the Press Complaints Commission should, at least in the short­
term, take over the Press Council premises in Salisbury Square, in London.

3 28 Lord McGregor, however, expressed the view that a move from Salisbury 
Square would help to disassociate the Press Complaints Commission from the 
old Press Council. Enquiries were made regarding possible alternative premises, 
but with the difficulties of the London property market at the time, Pressbof said 
that the industry should not be asked to meet the costs of two sets of premises and 
that any arrangement made for new premises must be coupled with the disposal 
of the premises in Salisbury Square. In the result the Press Complaints Com­
mission remained at Salisbury Square, though considerable re-furbishment took
place.
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P re ss  C o m p la in ts  C o m m issio n  s ta f f
3 29 The Privacy Comniittee’s Report had made it clear that the Press Com­
plaints Commission should not be tied to taking over the existing staff of the 
Press Council. But the industry was determined that a coinplaints procedure had 
to be operational in January 1991 and there was, in its view, a valid reason for 
transferring the Press Council’s staff to the Press Complaints Commission, 
recognising that the Commission would be able to make any changes considered 
necessary.
3 30 The industry was also conscious that although there had been misgivings 
about the effectiveness of the Press Council, no complaints had been levelled at 
its director. It beheved that the director could make a vital contribution to the 
self-regulatory regime if he were offered a similar appointment in the Press 
Complaints Commission, and this was done.
3 31 Since that time there has, however, been a substantial change of staff 
(including a change of director).

A p p o in tm e n ts  C o m m issio n
3 32 One of the central recommendations of the Privacy Committee was that 

Pj-gss Complaints Commission should be independent Of the industry and it 
should be seen to be independent of it. Members of the Commission should 
accordingly be appointed by an independent Appointments Commission which 
should itself be independently appointed. The Committee suggested, as a possi­
bility that the Lord Chancellor might appoint the independent Appointments 
Commission. But, at a meeting between representatives of the Newspaper 
Society and the Home Office on 25 July 1990, it was apparently made clear that 
the Government would only move on the appointment of an Appointments 
Commission if the industry asked it to do so. It was the view of the industry that, 
if this were truly the last opportunity for self-regulation, the Government should 
not become involved. But if the Lord Chancellor (because of his political 
involvement) was unacceptable, no thought was apparently given to finding 
some alternative person who would be seen as being indepen^dent. Instead, it̂ was 
agreed that the Appointments Commission should consist of the chairman of the 
Press Complaints Commission (who had himself been appointed by Pressbof), 
the chairman of Pressbof and a third member of public stature who was indepen­
dent of the press and who would be nominated by the chairman of the Press 
Complaints Commission. (Lord Colnbrook (formerly Mr Humphrey Atkins 
MP) subsequently accepted an invitation to serve as the independent member).
3.33 The Appointments Commission, as set up, thus differed si^ificantly from 
the Appointments Commission which the Privacy Committee had rec­
ommended As set up, the Appointments Commission was, effectively, the 
creature of the industry. However independently its members may in fact have 
discharged their duties, the Appointments Commission cannot be perceived by 
the public as a body which is itself independent of the press. I do not doubt it 
commands the confidence of the industry, but it cannot, in my view, command 
the confidence of the public.

P ress  C o m p la in ts  C o m m issio n  m e m b e rsh ip
3 34 The Privacy Committee expected the majority of the members of the 
Commission to have had experience at the highest level of the press. The only 
guidance Pressbof gave to its Appointments Commission was that the press 
members should be working editors and that the appointments should have 
regard to the diverse and distinct facets of the press. Pressbof was advised of the 
Appointments Commission’s wish to appoint Sir Edward Pickenng and Mr 
Da\dd Chipp as members of the Press Complaints Commission so that the 
chairman and lay members might have the assistance and advice of respected and 
distinguished figures still active in the industry, but no longer carrying daily 
editorial responsibilities. Pressbof responded that such appointments were 
within the powers of the Appointments Commission, but suggested that,
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although the two individuals were no longer working editors, they should shll be 
regarded as press members and that the Appointments Commission should 
accordingly consider the appointment of an additional lay member to maintain 
the balance between lay and professional members. No such additional member 
has in fact, been appointed. At the time of my review the Commission corisisted 
of 15 members, a further vacancy being caused by the death of Sir Richard 
Francis in June 1992. Nine of the 15 members were actively involved m the press, 
or had press backgrounds. Only six appeared to be independent of press involve­
ment. In the debate which took place in the House of Lords on 1 July 1992 Lord 
Colnbrook (who is a member of the Commission) is recorded as having accepted 
that those who were not editors were nevertheless connected with the press.

3 35 The Privacy Committee took the view that, once the press members of the 
Commission were no longer representative of constituent bodies, the argument 
for orecise parity between press and lay members, became less powerful; but, as 
I have already explained, it was not contemplated that the appointment o 
members would be made by a body which was not itself independent of the 
industry However independently the members of the Commission may in ract 
have discharged their duties, the Commission cannot be perceived by the public 
as a body which is independent of the press. Again, I do not doubt that the 
Commission commands the confidence of the industry, but it cannot, m my view, 
command the confidence of the public. And the present imbalance between 
press and lay members only serves to aggravate the position.

P ress  C o m p la in ts  C o m m iss io n  re m it
3 36 It was decided that the Press Complaints Commission should be consti­
tuted as a company Umited by guarantee. Draft memorandum and articles of 
association were prepared, drawing from the Privacy Committee s rerammrada- 
tions and from broadcasting legislation. One of the objects of the Press Com­
plaints Commission, as originally drafted, was “for the purpose of ensuring that 
the Dress of the United Kingdom maintains the highest professional standards . 
The memorandum and articles were discussed with the chairman-designate and 
Hirprtor-designate of the Press Complaints Commission. The memorandum and 
artrcles were subsequently accepted by the Press Complaints Commission.

3 37 Bv a special resolution of 24 April 1991, one significant amendment was, 
however made. The Privacy Committee had recommended that the Com­
mission, rather than pursuing the separate function of defending press freedorn, 
should concentrate on providing an effective means of redr^s for complaints 
against the press. The amendment, added to the objects of the Commission, was, 
however, in these terms; “And having regard to generally established freedoms 
including freedom of expression and the public’s right to know, and defence of 
the press from improper pressure”.
3 38 On the title-page of the Commission’s first annual report, published in 
Mav 1992 the second duty of the Commission was expressed in these terms; 
“The duty to promote generally established freedoms including freedom of 
expression and the public’s right to know, and the defence of the Press against 
improper pressure from Government and elsewhere .

3 39 This appeared to me to run contrary to the recommendations of the 
Privacy Committee. Lord McGregor told me, however, that it was not part of the 
Commission’s responsibility to be a campaigning body. It was proper for the 
Commission to have regard in the course of its work to the need for press 
freedom, but it would not campaign for that purpose.

3 40 On 18 May 1992, however, there appeared an article in the UK Press 
Gazette, with the headline “Calcutt test passed—now for Press Freedom”, m 
these terms;

“(The Press Complaints Commission) is now ready to widen its role and 
tackle issues of Press freedom. In direct opposition to the very body to 
which it owes its existence, the Calcutt Committee, it is taking on a wider
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lobbying function than its initial brief to merely attend to readers’ com­
plaints . . . (Its first annual report) declares its role in promoting the high 
ideals of Press freedom that Calcutt said should be beyond its remit”.

Lord McGregor is recorded in this article as having said, “I don’t agree with the 
distinction that the Calcutt Committee drew bemeen a body dealing with com­
plaints and a different body with Press freedoms”.

3 41 Lord McGregor, however, has explained to me that this wholly misrep­
resented his views, that he did not use the words attributed to him, and that he 
raised the matter with the editor of the UK Press Gazette. Indeed, he went so far 
as to say that he agreed with the view which the Privacy Committee had taken 
with regard to the role for press freedom in the work of the Press Complaints 
Commission. Unfortunately, nothing further appeared in the press, and the 
public perception of the work of the Commission may well be different.

Code of practice
3 42 The Privacy Committee had recommended (recommendation 15) that the 
Press Complaints Commission should itself publish, monitor and implement a 
comprehensive code of practice. Instead, the industry’s Code committee drafted 
the code of practice. The committee had before it the code proposed by the 
Privacy Committee, a code produced by the national newspapers and the code 
prepared under the Press Council Internal Review. The final draft was approved 
bv the trade associations on behalf of the industry and submitted to Lord 
McGregor for comment. He asked that the code should state that it applied in the 
spirit as well as in the letter, and this was accepted.

3 43 The Third Royal Commission on the Press (1974-77), chaired by Lord 
McGregor had suggested that the code of practice should be drawn up by the 
Press Ckiuncil, and not by the industry. Lord McGregor told me, however, that 
he had acquired more experience of self-regulation since then, and was now of 
the view that it was better if the industry framed the code. But whether that is so 
must, in my view, depend to a large extent on the terms of the industry’s code, 
and whether it holds the balance fairly between press and public.

3.44 It was agreed that the code should be subjectto regular review. If the Press 
Complaints Commission considered that the code was inadequate, it could refer 
the matter to Pressbof for Pressbof to convene a meeting of the Code committee 
to consider possible revision. Representatives of Pressbof also explained to me 
that it was open both to the industry and to members of the public to suggest 
changes; and the monthly report of the Commission for October 1992 invites^e 
public to submit comments or suggestions regarding the content of the code, ^ e  
Matthew Trust told me that they had experienced difficulty in this respect; but 
the representatives of Pressbof told me that there were no proper grounds for 
this concern.

3 45 The Code committee was re-convened at the end of 1991 to consider any 
noints which had arisen during the year. The Press Complaints Commission was 
invited to submit any comments resulting from its experience m adjudications. 
This resulted in two amendments to the code;

(i) An addition was made to the opening; “Any publication which is criticised 
by the PCC under one of the following clauses is duty bound to print the 
adjudication which follows in full and with due prominence”.

(ii) A new wording was formulated for clause 10; “Unless it is contrary to the 
public’s right to know, the press should generally avoid identifying rela­
tives or friends of persons convicted or accused of crime”.

3.46 The Code committee met again in November 1992 to consider whether 
any further amendments were necessary. As a result, draft proposals relating to 
financial journalism are currently being considered.
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3 47 The industry’s code of practice (as amended) follows, in general outline 
code proposed by the Privacy Committee. But there are several sig^cant 

differences. Some of these differences are considered m paragraphs 3.48—3.61 
below. For convenience, the Committee’s proposed code and the industry s code 
(as amended) are set out, in parallel texts, in Appendix C.

3 48 Right to know (Opening). The Privacy Committee’s proposed code con­
tained n? reference to the public’s ‘right to know’; but the industry s code 
provides that the press has a duty ‘to safeguard the public s right to know . 
Pressbof told me that this had been included to provide balance.

3 49 Opportunity to Reply (Clause 2). T h e  Privacy'Committee’s proposed 
rode entitled ‘Right of Reply’, required individuals and organisations to be 
Jven r “  o ^ S n a .e  and rL o n lb le  opporMni^ to r^ ly  to cnt.asma or 
E e d  toacLacies which are published about them'. The industry s code 
S v e r .  provides individuals and organisations with an •oppoM ity (rather 
than a ‘right’) and one which is more narrowly drawn, so providing less protec­
tion, than thai which had been proposed. In the industry’s code an opponumty 
for replv need only be given where there is an actual (as opposed to an aUeg ) 
inaccuracy, and it provides no opportunity in the case of criticism. Further, a fair 
opportunity’ is substituted for ‘a proportionate and reasonable opportunity to
reply’ .
3 50 Public interest (Clauses 4,6,7,8,10). The different treatment of ‘publm 
interest’ considerations by the Privacy Committee and by the industry impinges 
on much of the code, and it is probably the most significant difference. In clauses 
^ (rv a c y ), 6 (misrepresentation), 7(harassment) and 8 (payment for articles) 
and by impUcation, clause 10 (innocent relatives and friends) Ae industry s 
code significantly widens the Privacy Committee’s proposals as they related to 
public interest’, and so reduces an individual’s protection. TTie Pnvacy Com­
mittee deliberately and explicitly confined ‘public interest considerations to 
certain specific matters. It confined them to; ^

(i) ‘detecting or exposing crime or seriously anti-social conduct ,
/••V c r\Tcofetv’ , or(̂ il) plOlCULiUg puuiiw
(iii) ‘preventing the public from being misled by some public statement or 

action of that individual’.
It deliberately avoided a generalised ‘public interest’ consideration.

3 51 The Code committee was plainly unwilling to follow the Pnvacy Corn- 
m^tee’s recommendation. To give one example, in contrast to the Committee s 
proposal, clause 4 of the industry’s code of practice provides that intrusions and 
enquSes into an individual’s private life without his or her consent are not 
generally acceptable and that publication can only be justified when m the 
niiblic interest’̂  ‘Public interest’ is to ‘include’ the specific matters set out in the 

proposed code, but may extend beyond them. Further, m 
the industry’s code ‘or serious misdemeanour has been added to crime , and 
Statement? are not to be restricted to ‘public statements’ , as the Pnvacy Com- 
S L  had proposed. The Privacy Committee’s proposed clauses 6 (misrep- 
msLtation), 7 (harassment), and 8 (payment for articles) were similarly treated
in the industry’s code.
3 52 In response to my concern at these significant differences, Lord McGre­
gor pointed out to me that the code could be changed at any time, and expected 
£  it would be reviewed at intervals. He explained that the Commission was 
gening into the habit of producing guidelines in the form of edtionals in each of 
Is m 4th ly reports, and that these editorials pooled together th® result of 
S j S  J u s  m produce guidance to the press on the way the sptnt o the code 
wal being interpreted by the Commission. I accept, of course, that this is so. 
Changes of the code have indeed been made and guidance has indeed been 
eiven But the different treatment of ‘public interest’ is more fundamental. I 
seems to me unlikely that Pressbof, left to itself, would ever be willing to follow 
the Privacy Committee’s approach to ‘public interest’ considerations.
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3 53 Privacy (Clause 4). The Privacy Conirnittee’s proposed code spelt out that 
individual’s personal life includes matters of hedth, home, personal relation­

ships, correspondence and documents but does not include his trade or business .̂ 
The industry’s code is silent about what is meant by ‘an individud s private life . 
The industry’s code contains nothing similar to the Declaration of Principle 
made by the Press Council in 1976, although the Commission has told me that, in 
practice it follows the Declaration. (This Declaration had set out that the 
publication of information about private lives was legitimate only where the 
public interest could legitimately be said to override the right to privacy. It had 
recognised that ‘of interest to the public’ was not synonymous with ‘m the public 
interest’, and had pointed out that entry into public life did not disqualify an 
individual from his right to privacy. The declaration had also covered invasion of 
privacy by deception, eavesdropping or technological methods and the obtaining 
of news and pictures, pointing out that in each case there should be a legitimate 
public interest.)
3.54 Further, the Privacy Committee’s proposed code covered not only ‘pub­
lishing material about the personal lives of individu^s’ without consent, but also 
‘making enquiries’ about them. The industry s code is less restrictive of the press. 
‘Intrusions and enquiries into an individual’s private life without his or her 
consent are not generally acceptable and publication can only be justified when 
in the public interest’ . The industry’s code thus draws a distinction between 
‘making enquiries’ and ‘publication’. The Commission told me, however, that it 
had never interpreted this clause as being breached only by publication, and that 
the Commission had been willing to consider intrusion without there being a 
published story.
3.55 Misrepresentation (Clause 6). The Privacy Committee’s proposed code 
provided that documents or photographs should be removed only with the 
express consent of the owner and ‘only with an indication that they might be 
published’. In the industry’s code, however, the requirement for ‘an indication 
that they may be published’ has been omitted.
3 56 Trespass (Clause 7). The Privacy Committee’s proposed code relating to 
harassment prohibited, inter alia, obtaining information or pictures by trespass. 
The clause in the industry’s code omits any reference to oDtaining oy trespa^. 
Pressbof informed me that the Code committee considered that it might be 
necessary for a journalist to trespass on private property to obtain information 
which would ultimately be in the public interest.
3 57 Intrusion into Grief or Shock (Clause 9). The Privacy Committee’s pro­
posed code provided that the press should not intrude into personal gnef or 
shock in particular in the aftermath of accidents and tragedy; that unsolicited 
approaches to the recently bereaved could only be justified in closely defined 
circumstances; and that, in those instances, enquiries should be carried out and 
approaches made with sympathy and discretion. The, industry’s code simfriy 
provides that ‘In cases involving personal grief or shock, enquiries should be 
carried out and approaches made with sympathy and discretion’. Robertson and 
Nicol in Media Law, 3rd edition p.533, have expressed the view that the indus­
try’s clause amounts to a rejection of a key clause in the Privacy Committee’s 
proposed code, and suggested that the press was not, as an industry, prepared to 
hold its hand on these occasions, save to offer ‘sympathy and discretion’.
3 58 Innocent Relatives and friends (Clause 10). The Privacy Committee’s 
proposed code provided that the press should not identify relatives or friends of 
persons convicted or accused of crime unless the reference to them was necessary 
for the fair and accurate reporting of the crime or legal proceedings. The 
industry’s code, however, is less restrictive of the press. It provides that ‘Unless it 
is contrary to the pubUc’s right to know, the press should generally avoid 
identifying relatives or friends of persons convicted or accused of crime .
3.59 Interviewing or Photographing Children (Clause 11). The Privacy Com­
mittee’s proposed code would normally have protected children from being 
interviewed or photographed in the absence or without the consent of a parent 
(or other adult in a similar position). The industry’s code is less restrictive of the
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nress. The protection extends only to ‘subjects involving the personal welfare of 
^ e  child’. The Code committee considered the proposed clause to be
over-restrictive.
3 60 Victims of Crime (Clause 13). The Privacy Committee’s proposed code 
provided that the press should not, even where the law did not prohibit it 
identify victims of sexual assaults or publish matenal hkely to contnbute to such 
identification. The industry’s code, however, provides that the press should not 
identify victims of sexual assault or publish material likely to contribute to such 
identification, unless, by law, they are free to do so. This achieved precisely the 
opposite of what the Committee intended. Statutory protection has since been 
extended (see paragraph 3.14); but the whole point of the code proposed by the 
Committee was that while, by law, the press was free to publish such infor­
mation they should abide by a self-imposed constraint not to do so. Plainly the 
industry was not prepared to rein itself in unless and until it was required to do so
by legislation.
3 61 Criminal Convictions; and Stories about the Recently- dead (Clause 14 and 
16 of the Committee’s proposed code). The Privacy Committee s proposed code 
contained provisions concerning the publication of an individual s cnminal con­
victions, and stories about the recently-dead. Neither of these provisions has 
been carried forward into the industry’s code. In the case of criminal convictions, 
the Code committee’s view was that, since Parliament had legislated, it was up to 
Parliament to vary its legislation if it so wished.

3 62 The two codes compared. Pressbof has contended that there was no 
conscious attempt to ‘soften’ the Committee’s proposed code, but simply to 
make it more practicable and relevant. But it is not as though the Privacy 
Committee was without members with press experience. In the light of aU the 
evidence available to me, and particularly having regard to the treatment of 
‘public interest’ , I regret I cannot accept this contention. In my view the protec­
tion for individuals which the Privacy Committee’s proposed code would have 
provided has been significantly reduced by the industry s code; and that code 
does not hold the balance fairly. The Commission contended that, in practice; 
Inv differences were more apparent than real; but that would not be apparent to 
anyone reading the industry’s code, which the v^ommission encourages me
public to do.

Hot line
3 63 The Privacy Committee had recommended (recommendation 16) a hot 
Ike procedure which would cover forestalling publication and pursuit by 
journalists and photographers. -

3 64 The Press Council had agreed to implement a hot line, but was wound up 
before effect could be given to it. The Privacy Committee took the view that this 
was an imaeinative proposal which was well worth developing. In the case ô f
unjustified intrusions intoprivacy,ahotlinewouldbeparticularly e f fe c t iv e :^
publication, the damage is done, and can never satisfactonly be undone. Alth­
ough it would be open to the person concerned to telephone the editor himself, 
the voice of the Council would give added weight and authonty.

3.65 Pressbof s editorial committee had agreed that a hot line should be estab­
lished (see paragraph 3.23).
3 66 Further, in the middle of October 1990, it was reported that it had been 
decided that, subject to confirmation by the industry, the new Press Cornplamts 
Commission would be running a 21-hour a day, seven days a week, hot line fo  ̂
people who wanted to object to the imminent publication of an artic e about, 
them. It was recognised that the hot line procedure needed to avoid falling mto 
the trap of preventing publication by acting as a form of prior restraint. The 
complaint would be faxed in brief, neutral and factual fashion to the n ewspaper s
editor.
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3.67 Nevertheless, the industry’s later view was that, at a time when publi­
cations and their editors were committed to a code of practice, provision for 
forestalhng publication was unnecessary and would be liable to abuse. As 
consideration continued, the magnitude of the task appeared to be overwhelm- 
jjja. It was recognised that the identification of journalists and photographers, 
against whom a complaint of harassment was made, could present major diffi­
culties and the involvement of freelance and foreign journalists would make the 
issue of warnings extremely difficult. Accordingly, although the Press Council 
had sought to set up a hot line and although the Privacy Committee had 
recommended it, the implementation of a hot line procedure was not regarded 
by the industry as a priority matter and no recommendation was made to the 
Press Complaints Commission regarding it.
3 68 Lord McGregor was himself opposed to a hot line. On 28 February 1992 
he wrote to Sir Frank Rogers, chairman of the Newspaper Publishers Associ­
ation, saying, inter alia, “The Commission wiU have no truck with pnor restraint 
and have rejected, though not yet publicly, the Calcutt Committee s recommen­
dation that they should operate a ‘hot line’ ... I regard any attempt to influence 
editorial judgement in this respect as an unacceptable infringement of the 
freedom of the press.”
3.69 Lord McGregor told me that he did not think a hot line could operate 
without involving prior restraint. His understanding of the procedure was that a 
person would telephone to indicate that there was a possibility of the press 
publishing private information which would be in breach of the code. The 
Commission could, however, only telephone the editor of the newspaper, to 
indicate that they had been informed of a possible breach of the code and invite 
the editor to consider the position carefully. Then, if the paper published and a 
subsequent complaint were received and upheld, the adjudicating body might 
feel justified in strengthening its criticism. L^rd McGregor considered that such 
a procedure would inevitably attract large numbers of calls, and that this would 
lead to a loss of credibility for the Commission.
3 70 Lord McGregor did, however, confirm that the Commission did, on 
occasion, operate a form of hot line. It would accept calls from Members of 
Parliament on behalf of their constituents. In some cases Lord McGregor had 
intervened and had spoken to editors prior to publication.

T h ird -p a rty  co m p la in ts
3 71 The Press Council had been willing to receive third-party complaints over 
a wide range of cases; and it may well be that this contributed to the delays of 
which witnesses to the Privacy Committee spoke.
3 72 The policy of the Press Complaints Commission has been set out in the 
editorial of its 13th report (September 1992). The Commission may, at its 
discretion consider any complaint from whatever source, which it believes 
appropriate to the effective discharge of its functions. In practice, the Com­
mission has considered third-party complaints only when it believed that issues 
substantially affecting the public interest were involved which had not been 
previously resolved by an interpretation of the code. The statistics relating to 
ffiird-party complaints for January 1991 to June 1992 are set out in paragraphs
4.9 and 4.10 below.
3.73 Lord McGregor told me that he considered it would not be proper for the 
Commission to pursue a complaint from a third-party, particularly where that 
complaint concerned the privacy of some other person. He explained to me that 
the Commission did, however, accept third-party complaints where those parties 
were in some way representative of a person or body who might feel unable to 
make a complaint. In particular, he told me that the Commission accepted 
complaints from Citizens’ Advice Bureaux, and from the Matthew Trust on 
behalf of mentally-disordered persons. The Commission had also dealt with 
complaints which had been referred to it, on a third-party basis, by Members of 
Parliament.
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•2 nA T readilv accept that this is a difficult issue to resolve satisfactorily. But on 
?,;l"vidence L|n left with

In q u ir ie s
-r 75 The Privacy Committee had recommended (recommendation 20), that 
? d  P re i CompSints Commission should have a specific responsibility and
*„ro«d?reforTLati„ginquirieswhene^ it thought .tnecessary.
-r 76 The feeling of the industry, however, was that confidence in the Press 
r n i J  had been damaged by its assumption of the dual role of prosecutor and 
Counal had . p „  Complaints Commission should concen-

A S S y ^  initiation ot inquiries was „o.
included in the Commission’s remit.
-r 77 Lord McGregor told me that he felt strongly that the Commission should2  at^Sst in the early stages of its existence, undertake the kind of inquiries not, at least m me eauy g Council. He felt that such research
'^^^?d^^becmiduSed thoroughly, that almost certainly it would need to be put 
n e e d e d  to be conducted t o  8 ^ ’ would not wish to put his name to such ,

r e t S c S S  h^was fully confident in ffie integrity of the results. He did not,
however, rule out general inqumes for aU time.

P ro c e d u re
 ̂78 The Privacy Committee had contemplated that adjudications would nor- 

committe of the Commission and recommended (rec- 
mally be  ̂̂   ̂ committees should have delegated power to release

s l ie c .

when the committee considered it desirable.
3 79 The Press Complains Commission has. how ew . adop.ed
approacn. An oudine ot tne p procedures of the Commission are kept
Commission’s "Ot hold formal healings
as simple as possible. Th y a ii^mplaints and adjudications are dealt with
.,w hiehw i,nesjsgveew d™ »^^^
on paper... pverrke final control over complaints. Regular reports
members themse ve circulated. They show how each is being pursued by
listing every i^mp . reauire any complaint or communication to be
d,e staH and ,he primary aim is to
brought before the full swiftly and sympathetically by editors,
ensure that
S  ? r o r t  request to attempt a swift .
the editor ot me p nossible . . .  There is formal adjudication only
resolution of t e receive all the relevant documents together

a drafla^jidication from their staff which they wiil discuss and accept or 
amend at their monthly meetings.’
^80 I can readily see that there may be advantages in dealing with all corn- 
3 .8U i  can reaui y hearings before the Press
plamts on paper, Y Comitiission told me that although
C o u n c i l  had contnbuted to m ^ m  y Commission’s procedure, the
oral hearings w :jg_ request to hear oral evidence in the circum-
S E E r c a s e .  An unwilliugncsyo hear evidence must mate the resol­
ution of disputed issues of fact more difficult.

Waiver

Sr/forSw^fJeToneg^^^^^^^ was no"longer required. But, he said, die
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Com™ ssionn«d.dtoexerd.e —
subject of Ihere was a need to make sure that the
contended, did not amount I fiohing expedition by those who were

k - n ^ o ° o b t t ? l i t o  could sLse^uently use in court pro^ed-seekmg to obtain eAnaenî c ^  foj. Commission to seek an under­
ings. o n  some J S ' S d  n «  institute legal proceedings until
S fc fo S s s T o S a d  complied its

S o a ? X " i ^ - W o ' S e  complaint. Ms Oare Short MP (paragraph 4.56) was 
invited to give just such an undertaking.

Finance
 ̂R9 The Privacy Committee had recommended (recommendation 23) that if 3.82 ine rn y   ̂ o f  ^on-statutory self-regulation, it must

!!* m S t S e t e S i X e n t ,  in paniculaiby providingthe necessary money for 
2 S S r u “ nfmTSaining the pless Complaints Commtsston.
ana TheHomeOtficewasconsultedregardingthefinancialimpllcationsotthe

j j- 1 of the Press Council and the creation of the Press Com 
p r o p o s e d  dissolution meeting with
P^ ”̂^ 'entX “ ?5°the Newspaper S a fe ty  on 25 July 1990, that the industry must representatives of the Ne p ^  Government would be extremely unlikely

body. .
3.84 The five trade associations which were constituents of the Press Counci
met the final costs of that body.
3,g5 Pressbof saf a r i  ^
setting-up costs of the Pres P . pkely requirement had been

____ .. oiirakk, frar nnsfiible shoitfall in contnbutions.rCQU-UCUlClll-O tv <ixxv»» —
j  4-u + T/-xt- o r\(=»rinfi n f  two vears the costs should be shared 

a m L g 'tT d S S n t  sL ors o f  the industry in the same proportions as the 
Imptoyer bodies had contributed to the Press Councl -

54.2 
36.1
2.8
6.9Major Scottish Newspapers (SDNS) 

Magazines (PPA)
-3 87 The NPA and the SDNS agreed to maintain responsibility for collections 
from tW r « tto r but banded scales of contributions were developed for 
regionalAocal/free newspapers and for magazines.

A loraofr̂ rv Statement setting out the mechanics of the operation and
“  y i n ^ a S t d r e S l S m  pre îdents/chairmen of the assoctadens
was drfulated to publishers, followed by requests for payment.

VA u f me that the finance-raising operation had gone
3,89 v it^ a jo rity  of publishers had co-operated in raeedng
S K t h e " « s .  96% o fth e  target income for 1991 had been aclueved.

/o lor i.yŷ ‘ inv
AIL I, /A Vi/-it line as recommended by the Privacy Committee, has 

3.91 Although no ^ satisfied that it had fuUy provided
been set up, Commission required. Lord McGregor
the finance which Commission’s first annual report, published in May

and P t e X f  is tha. their budge.

23

36

MOD300008245



For Distribution to C P s

been met without demur on the footing that the Commission remain wholly  ̂A rf n̂Ĥ nt irtheir necessary expenditures but are required to satisfy the board 
(of PressboQ that their income has been spent on the purposes for which the levy
was raised”

24

Liaison
Q2 One of the aims of setting up Pressbof had been to provide a mechanism 

for structured liaison between the Press Complaints Commission and the Indus- 
rv P™ 5sbrf L id e re d  that this has operated effective y Budgets had been 

chOTSsed cOTStructively, advice and assistance on fmancial and administrative 
S m r s  h S  been given by Pressbot to the Commission, and Pressbof had 
p r S d  a sounding board for the Commission on such matters as its advertising
campaign.

Pressbof told me that, with only minor variations, the industry had done 
'what was Sked of it by the Government, when the
was accented and that in accordance with paragraph 15.34 of the Privacy 
S ? m m T tS X o rt, the industry had demonstrated its commitment, m particu­
lar, by providing the necessary money for setting up and maintaining the Press 
Complaints Commission.

Summary
 ̂ 94 Overall, there are significant differences between the Press CompMnts 

cLm ission which the Privacy Committee recommended ^ d  the Press Com­
plaints Commission which has been set up by the industry. The pnncipal differ­
ences are these:

(i) The members of the Commission are appointed not by a bodj which is 
hself independent of the press, but, in effect, by a body which is the 
creature of the industry.

. , 1  ____Jo/.vni-gv firrain asse’'dri(y as the Press
 ̂ Council did a positive role for the Commission m defending press 

freedom,
(iiil The Commission operates a code of practice produced and monitored, 

not by the Commission, but by the press industry.
fivl The industry’s code of practice reduces in several significant respects the 

protection which the Privacy Committee proposed for individuals, and it 
does not hold the balance fairly.

(vl In particular, the industry’s code of practice widens considerations of
 ̂ ‘public interest’ , and thereby significantly reduces an individual s

protection.
(vi) The Commission is generally unwilling to operate a hot line.
(vii) The Commission is presently unwilling to initiate inquiries.
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4  R e v i e w  o f  P r e s s  S e l f - R e g u l a t i o n  

1 9 9 1 - 9 2

Introduction
/t 1 Tn this chanter I review those aspects of press self-regulation during 1991 
and 1 9 9 2  whidi appear to me to throw light on the principal matter which I have 
and PP, assessment of the effectiveness of the present non-
to , Z arrangements. I do not, however, believe that it would
statutoiy self-reg which has come before the Commission (still less
»  attem pt a second adjSdication). nor each complaint which has been made to 
me about the Commission’s handling of some of those cases.
A 9 As I have explained in Chapter 3, the Press Complaints C o^ issiom  as set 
„p by the industry.
S c l T S “ S n e t Z S n \ t o a s s e s ’'st̂ ^
present arrangements.
d  ̂ This Review is concerned with the whole of the work of the Commission 
tnd no?siinply those issues which relate to privacy. Nevertheless the emphasis 
S t h  S tteR ep o rt of the Committee and of this Review is directed towards the
protection of privacy.

The work of the Press Complaints Commission
d d The Press Complaints Commission has published a number of documents 
fndica^ng how it harapproacbed its task.
May 1992 gave an overview of us w ^ r k ^ ^ ^  
out the adjudications “ en ^  ^ t
whether or not P  ̂ resolved directly without the need for an
S S Z i r t h t e l ;  M  So“ S ^  Of the code. The
S Z f e i o n  has also published a leaflet entitled Ho« to Complam.
1 S The first annual report recorded that, during 1991 a total number of 1396
4 .5  1 ne iirsi ^ r p complaints were disallowed either on the
r u & Z “ s S e 'd e } a V «  SeT fell outside the Commissionis remit, 
ground ot unreas ^ Commission to show no prima
f o ? t h e  iS S ^ c o T e .' Almost 28% were resolved directly between 
/ccie breach ot th Aimnst 11% were not pursued by the complainant.
n  S  die complaints received needed to be adjudicated upon, with bss
Only 6.5 A of the co p provided with statistics for the first half
‘"r c S a ' S n f h a v e  s^ u ^  ™th the work-load of fte Press
Q iu S ;  but lam doubtful how far comparisons can validly be drawn. The basis 
of the operation of the two bodies is different.

num er , P„o/ respect of regional newspapers. Of the 1118 complaints Sundays), and 38 A in re je c t oire^^^^ v^related to alleged breaches of
T l S  U rc t% ri2 ^  to clause 14 (discrimination), and 80 to clause 4 (priv- 
S  There were also tables which illustrated the outcome of complaints.
d 7 n ie  Commission has also sought to offer advice to the press on matters of 

^ 1 cr^itivitv or handling and to indicate the way in which it has been 
particular  ̂ gpijit of the code of practice. Lord McGregor has
OTp“ S ” to  the Simmission did not wield and would not seek enforceable
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sanctions. The Commission’s powers were as weak or as strong as the moral 
commitment accepted openly by the newspaper and periodical industry under 
the Government’s threat of statutory intervention.

4 8 The editorial in the 7th Report gave guidance on the use of cuttings and the 
practice of telephone interviews. The editorial of the I2th Report reminded the 
press about the sensitivity of publishing detailed addresses of some people in the 
news.
4 9 The editorial of the 13th report set out the Commission’s approach to 
third-party complaints. In the year 1991, the Commission received 530 third- 
party complaints. In about half of them, it was decided that the complaints 
disclosed no prima facie breach of the code, and so they were considered no 
further. Of the remainder, the bulk were either disallowed because they were 
third-party, or were resolved directly with the editors, or were disallowed on the 
ground of unjustified delay, or were not pursued by the complainant. Only 12 
were the subject of an adjudication.

4.10 In the first six months of 1992, the Commission received a total of 464 
third-party complaints. In about one-third, it was decided that the complaints 
disclosed no prima facie breach of the code. Of the remainder, all were disal­
lowed either because they were third-party, or were resolved directly with the 
editor or were disallowed on the ground of the delay. None was the subject of any 
adjudication. 250 of these complaints concerned press coverage of the Royal 
Family.
4.11 Commenting on the statistics given in the first annual report, the Com­
mission said, ‘Assertions about falling or rising standards of reporting and 
commentary in newspapers are frequently made in respect of both long and short 
periods of time. Neither the Commission nor anyone else are in a position to 
judge the truth or falsity of such assertions because the empirical data against 
which they could be tested do not exist. To substitute fact for subjective opinion 
would require a vast and formidably expensive content of analysis of many 
newspapers over several years. All that can be said at the moment is to note the 
experience of the Commission and of editors generally that they have not been 
overwhelmed by the weight of complaints’. -

4 12 The conclusion of Lord McGregor’s foreword to the first annual report 
was optimistic. “No reasonable person could expect a whole industry radically to 
alter established outlooks and habits in so short a time but I believe that our 
Annual Report lays out the evidence that the industry’s intention is becoming a 
new reality. I am sure that the ethical standards embodied in the Code will now 
be observed, cumulatively, expansively and irreversibly”.

4.13 The editorial of the 14th report (October 1992) reviewed the evidence 
which had been presented to this Review. In particular, it referred to the lack in 
statistical evidence of serious criticism from readers, and the sparsity of com­
plaints about intrusion into privacy. It acknowledged that there were still charges 
against the press of confusing the public interest with self-interest or what is 
simply of interest to the public, but asserting that the instances were few and far 
between.
4 14 In one of its statements, the Commission wrote: ‘For those charged with 
advising the Government of the day (when the Commission’s probationary 
period comes to be assessed) an obvious factor will be the frequency with which 
newspapers, against which complaints of a breach of the code have been upheld, 
subsequently commit the same or similar breaches’. I readily accept that this is 
one of the factors to be considered, and an important one.

4.15 It accordingly becomes relevant to record that Daily Sport (see para­
graphs 4.25-4.27) appears to have repeated a ‘similar breach’ (and indeed to have 
compounded it by delaying publication in full of adjudications against it); but it is 
also right that I should record that no other case of this having occurred has come 
to my notice.
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4 16 Further, without attempting to suggest why it may be so, it does appear to 
me that, when one has regard to the large number of stories carried by the press 
each year, the number of complaints made to the Commission is m^^d small. As 
Lord McGregor wrote in his foreword to the first annual report. The outstand- 
hi2  conclusion from the statistical data presented in this Annual Report is the 
astonishingly small number of complaints made against newspapers in general 
and the popular national dailies and Sundays in particular .
4  17 It has to be borne in mind, as I have indicated, that the industry s code of 
nractice differs significantly from the Committee’s proposed code, that the 
Commission acts only where there is aprimafacie breach of the industry s code, 
that it accepts few third-party complaints, and that it does not initiate its own 
inauiries. Nevertheless, the reports and editorial guidance, taken together, 
would indicate that the Commission, as set up, has been operating as an effective
regulator.
4.18 There was, however, evidence which pointed the other way, which I must 
now consider.

Private individuals
4 19 The Privacy Committee focused principally on the protection of the 
orivacy of private individuals. The Review received evidence from several 
nrivate individuals who were unhappy with the way m which they had been 
treated by the press. Their claims included inaccurate reporting, harassment, the 
taking and publication of unauthorised photographs and the invasion of privacy 
of hospital patients or grieving relatives.
4 20 These were people who were unwillingly thrown into the limelight. Some 
were not the principal focus of media interest but were merely their relatives, 
nartners, friends or work-colleagues and, as a result, themselves became sub- 
iected to press attention. The results were often devastatmg, affecting the 
health, professional credibility and working and personal relationships.
4 21 . Many had not complained to the Press Complaints Commission and 
indeed some seemed unaware of its existence. Many felt that the legal rememes 
open to them, through, for example, the laws of defamation and breach of 
confidence, were too lengthy and costly to be of any avail.
4 22 Many of those private individuals who had complained to the Com­
mission and who submitted evidence to me, were unhappy with the Com­
mission’s performance in handling their complaint. Several were u^appy with 
the length of time which the Commission took to process complaints, most 
complainants expected a quick retraction or apology, which, they felt, the 
Commission had been unable to provide.
4 23 In submitting evidence to me, the Commission accepted that in several 
cases there had been unacceptable delay. This was attributed m some cases to 
staff incompetence. I was told that the members of staff concerned had since left
the Commission.
4 24 I also received evidence relating to the way in which the Commission 
handled one particular complaint relating to the coverage by the media in ^ e  
run-up to the General Election, about the health of a particular child The 
Commission told me that, at the time, an extensive review of procedures 
inherited from the Press Council was nearly complete, but that, although m the 
instant case there had been no prima facie breach, there had been an unaccept­
able delegation to the staff of the Commission’s inherited powers.
4 25 There was however, another case (reported by the Commission) con­
cerning a private’individual which caused me particular concern. A  complaint 
had been made to the Commission that Daily Sport had invaded a woman’s 
orivacv by publishing her name in a detailed and salacious report of a sexual 
L au lt on her The report had not been in breach of the Sexual Offences 
(•Amendment) Act 1992 only because the A rt had not by then been brought into 
toce. The Commission, however, held that the report was m breach of the code
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of practice. The Commission had already upheld a similar complaint earher m 
the^year, also against Daily Sport, condemning the manner m which the then 
existing legal right to name a victim of an mdecent assault had been exploited by Daily Sport. In the instant case, the Commission deplored not only Daily Spelts 
decision to pubUsh, taking advantage of the commencement date of the new Act, 
but also to repeat this violation of the code.
4 26 The report of this complaint and adjudication also recorded Daily Sport s 
failure to print the Commission’s earUer adjudication, and recorded that this m 
itself was a gross breach of the industry’s code of practice. T^e preamble to the 
code indeed provides that ‘Any publication which is criticised by the Press 
Complaints Commission under one of the clauses (of the code of practice) is duty 
bound to print the fuU adjudication which follows in full and with due 
prominence’.
4.27 The significance of this behaviour by Daily Sport cannot have been wasted 
on the Commission. In its first annual report, published in May 1992, the 
Commission had said, ‘The Commission are satisfied that publications have 
observed the formal adjudications which the Commission have made m respect 
of complaints against them’ . Lord McGregor told me that the Commission ^d  
not regard Daily Sport as truly being a newspaper. But Dm/y Sport had been 
hivited to subscribe to, and (as the Commission put it) ‘affected to support the 
code. I understand that all adjudications against Daily Sport may now have been 
printed in full But this does not meet the concern that one pubhcation had 
apparently been prepared to treat the Commission with contempt.
4 28 There was a related instance (which did not involve a private individual) 
which the Commission drew to my attention. A  complaint was made by the 
Economic League of an article which appeared m the Daily Mirror. The Com­
mission upheld the complaint, but only on a narrow point. The Commission s 
adjudication became the subject of adverse discussion in the Daily Mirror- 
Although the Commission did not object to editorial discussion of their adjudi­
cation the Commission told me that it did believe that, in the instant case, the 
Daily Mirror’s reaction demonstrated contempt for the Comimssion and a 
refusal to understand the adjudication. The Commission did not, hovrever, take 
the matter up with the Daily Mirror because ô  t«e ^renzy re»^owing .
Maxwell’s death.

Public figures
4 29 The treatment of public figures by the press was not the central focus of 
the work of the Privacy Committee. During the course of my Review, however, a 
number of highly-publicised cases arose which centred on personal matters 
relating to public figures. These cases included coverage of royal iriarnages and 
the conduct of Members of Parliament. A  large number of the submissions which 
I received took the view either that such publication was intolerable and that 
some form of regulatory restraint was required, or that the press coverage of such 
matters was legitimate and provided information which the public had a right to 
know, and the press a duty to provide.
4 30 Are all people entitled to expect the same level of protection of their 
privaev"̂  Should a person in the public eye be expected to accept a lower level of 
protection than a private individual? On one argument most pubhc figures have 
chosen to go into public life knowing that one of the consequences is that the 
media may well take a greater interest in that person than in private individuals. 
As against that it is contended that privacy is a fundamental right, and that there 
remmn parts of every person’s life which should be wholly inviolate, no matter 
the extent to which a person may be in the public eye.
4 31 Some argue that the private life of a public figure is irrelevant to the 
performance of that person’s public duties. But, so it is contended, private 
behaviour may impinge on public performance, or throw light on the way in 
which that person is likely to carry out his or her pubhc duties. A  person who is 
engaged in a clandestine relationship may thereby undergo additional stress or 
strain A person in the public eye may seek to project publicly a false persona.
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4 32 Soine contend, as Lord Ardwick did in the debate in the House of Lords 
on 1 July 1992, that the essence of the information should not be protected, but 
that the associated details should. Thus, it may be acceptable for the press to 
reveal that a particular public person was having an extra-marital affair, but 
unacceptable to descend to irrelevant details.
4 33 It has also been pointed out that the truth can be and often is embellished 
with falsehood. It is sometimes said that the press, while essentially basing their 
story on truth, may seek to sensationalise it with inaccurate information. It was 
Pooh Bah in The Mikado who defended such embellishment on the basis that it 
was “Merely corroborative detail, intended to give artistic verisimilitude to an 
otherwise bald and unconvincing narrative”. But such embellishment puts the 
person in question in a difficult position. He or she can hardly be heard to 
complain that although the charge of adultery is true, some of the more lurid 
details are not.
4 34 Much of the debate surrounding these public-figure cases has centred on 
whether or not the publication of the information was in the ‘public interest’; and 
it is perhaps worth remembering that the Privacy Committee’s proposed code of 
practice deliberately avoided a generalised ‘public interest’ consideration. 
Nevertheless, while it well may be that the essence of the information which is 
published is in the ‘public interest’, aU too often, so it seems to me, this 
justification for publication has been used by the press to seek to justify publi­
cation of any and all associated information, and to regard any and every tactic to 
obtain such information as justifiable. Once a generalised ‘public interest’ con­
sideration has been raised, it is then said that the matter cannot be adjudicated 
on because it then becomes one of ‘taste’ or of ‘editorial judgment’.

4.35 Further, it cannot be right when it is the friends and family of people in the 
public eye who are subjected to the same treatment as those who are themselves 
in the public eye. The fact that the behaviour of a public figure may give rise to 
justifiable press interest, does not mean that every member of his or her family 
should be regarded as fair game for press intrusion, particularly where those 
people are wholly irrelevant to the issue which is of public interest.

4 36 The use of financial inducements to persuade individuals to disclose 
information about public figures is another potentially sinister aspect of this 
matter. Information obtained by financial inducements may, perhaps in excep­
tional circumstances, be warranted; but I am not persuaded that the press give 
proper weight to the potential dangers involved.
4 37 In short, the fact that the essence of a particular story may be in the ‘public 
interest’ is not sufficient reason for the press to assert that any and every tactic, 
however sinister or deceptive, can legitimately be employed in the pursuit and 
publication of associated information. Those occasions on which a public figure, 
by his or her conduct, forfeits the right to any kind of protection whatsoever for 
his or her privacy must indeed be rare. ,
4.38 I conclude that while, prima facie, everyone is entitled to protection of 
their privacy, those persons discharging public functions must be prepared to 
expect the level of that protection to be reduced to the extent, but only to the 
extent, that it is necessary for the public to be informed about matters directly 
affecting the discharge of their public functions.
4 39 This would be a stricter test than that which was suggested by the Press 
Complaints Commission in the statement which it issued on 22 July 1992 (see 
paragraph 4.67), namely, that ‘In the case of politicians, the public has a right to 
be informed about private behaviour which affects or may affect the conduct of 
public business’.
4 40 People who are in the public eye range over a wide area of human activity; 
and the reduction in the level of protection must vary accordingly. Nevertheless, 
the experience of the last few months has emphasised that there are at least two 
categories of persons in the public eye whose position particularly needs to be 
considered: Royalty and Members of Parliament. Accordingly, I now consider
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several of the recent cases involving the private lives of people who have been in 
the public eye, and some in which it appears to me that regulation has been less 
than effective.

Royalty
4 41 Princess Eugenie. On Sunday 14 July 1991 The People published two 
photographs of Princess Eugenie, the baby daughter of the Duke and Duchess of 
York, running naked in the high-waUed garden of her home. The photographs 
were taken without the knowledge or consent of her parents. After the Com­
mission had sent the editor a complaint, made on behalf of the Duke, the 
newspaper published the main picture a second time and also published a leading 
article defending its action on the basis that they were charming, natural photo­
graphs of a little girl published good naturedly and affectionately. The Com­
mission held that they amounted to an invasion of privacy. In its adjudication the 
Commission said this; “The People’s further action demonstrated contempt for 
the complaints procedure and the Commission. Moreover, it was a breach of 
faith with other editors who honour the code and support the procedure. In 
particular, by making capital out of the complaint by reprinting the picture and 
soliciting readers’ view, The People deliberately undermined the complaints 
procedure ... The Commission emphasises that continuing breaches of the code 
and contempt like that committed by The People in calculated disregard of the 
industry’s assurances and intention will inevitably lead to statutory intervention 
in the press.”

4.42 Diana. In early June 1992 The Sunday Times began its serialisation of Mr 
Andrew Morton’s book ‘Diana: her true story’. This gave details of the Prince 
and Princess of Wales’ ’loveless’ marriage, suicide attempts by the Princess of 
Wales and the Prince of Wales’ alleged relationship with Mrs Camilla Parker- 
Bowles. In the following days press coverage escalated and fuel was added to the 
fire by claims that the Princess of Wales’ close friends had contributed to the 
book. The visit by the Princess of Wales later that week to Mrs Carolyn Bartholo­
mew (who was an acknowledged source), was seen as an expression of the 
Princess of Wales’ tacit approval of the book.

4 43 The suggestion that the Princess of Wales and her friends had co-operated 
with Mr Morton in the book’s compilation was denied by a Palace spokesman. At 
that stage Lord McGregor arranged a meeting with three members of the 
Commission and a statement was drafted severely criticising press reporting of 
the state of the marriage. The draft statement was in these terms;

“The most recent intrusive and speculative treatment by sections of the 
press (and, indeed, by broadcasters) of the marriage of the Prince and 
Princess of Wales is an odious exhibition of journalists dabbling their 
fingers in the stuff of other people’s souls in a manner which adds nothing 
to legitimate public interest in the situation of the heir to the throne.
Such prurient reporting must add to the burdens borne by children whose 
lives are affected and greatly increase the difficulties for members of the 
Royal Family in carrying out their obligations to the public.
The state of the marriage has been put into the public domain in part at 
least by the outward behaviour of the spouses and it is therefore a 
legitimate subject within the public interest for report and comment by 
the press. As the industry’s own code of practice affirms, the manner in 
which information is reported and tone in which it is discussed often 
matter as much as the substance of the stories themselves. Frequently, the 
manner and tone of the reporting of the private lives of the Prince and 
Princess of Wales has beyond doubt been in breach of the code of practice.
The Commission have been distressed by this reversion by some news­
papers to the worst excesses of the 1980s and are bound to state publicly 
their view that the continuance of this type of journalism will threaten the 
future of self-regulation just at the time when it appears to be succeeding.
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The newspaper and periodical industry set up the Press Complaints Com­
mission in accordance with the Calcutt Committee s recommendation 
that the press should be given ‘one last chance to demonstrate that 
non-statutory self-regulation can be made to work effectively. This is a 
stiff test for the press. If it fails, we recommend that a statutory system for 
handling complaints should be introduced.’
The duty of the Commission is to interpret and uphold the letter and spirit 
of the self-disciplinary ethical code of practice framed by the press and 
accepted by all proprietors and editors. The Commission recognise that 
fierce competition among newspapers is a necessary condition of econ­
omical health and hence of independence which must rest on profitability. 
Nevertheless, the code of practice provides the framework of decency 
within which all competitors must work.”

4 44 Lord McGregor told me that, before the statement was issued, he had 
read it to the Queen’s Private Secretary and asked him for an assurance that the 
rumours linking the Princess of Wales and her friends with involvement in 
leaking information to the press were baseless. He received that assurance, and 
on 8 June the statement was issued on behalf of the Commission,

4.45 The immediate response to the Commission’s statement was mixed. On 
the day after the statement was issued, the Leader of the House of Commons said 
that there would be widespread support in all parts of the House for the 
comments made by the Commission; and this view was repeated by the Earl of 
Longford and others in the debate which took place in the House of Lords on 
1 July.

4.46 However, on 10 June The Times carried articles indicating that some of 
the tabloid editors did not accept the Commission’s statement. The articles 
referred to The Sun as having dismissed the Commission’s judgement as non­
sense and of having confused the message with the messenger. Ms Chapman, 
editor of the News of the World, and a member of the Commission, was reported 
as having said, ‘I think this story has got to be covered. It is an historic story and 
one which is in the pubUc interest’. Mr Andrew Neil, editor of The Sunday Times 
was reported as having said, ‘It’s hard to work out what the Commission is really 
saying, because the statement does so much damage to the English language that 
it IS almost unintelligible’.

4 47 Lord McGregor told me, however, that, also on 10 June, he was informed 
by representatives from News International that the Princess of Wales was 
participating in the provision of information for tabloid editors about the state of 
her marriage and intended to make herself available to be photographed with a 
friend who was known to be one of the sources for Mr Morton’s book. Lord 
McGregor took further soundings and satisfied himself that the information was 
correct Lord McGregor told me that the Queen’s Private Secretary sub­
sequently spoke to him in order to apologise and to say that his assurance had 
been giwn in good faith, and that the assurance was accepted without 
reservation.

4 48 Lord McGregor told me that this situation seriously embarrassed the 
Commission and undermined the purpose of a carefully timed and emotively 
phrased statement of the Commission’s attitude towards the reporting of royal
matters.

4 49 Against that background and the likelihood that information would con­
tinue to be leaked to the press. Lord McGregor told me that he had concluded 
that the Commission had no alternative but to hold their hand for the time being. 
He nevertheless urged the Palace to make available to the Commission in the 
form of complaints any circumstances in which they felt that the press had made 
factual inaccuracies about the royal family. No formal complaints were, how­
ever, ever received. Lord McGregor told me that his confidence in any future 
information coming from the Palace was undermined.
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4.50 But what was the public perception of aU this? The Sunday Times had 
published the first serialisation of Mr Andrew Morton’s book. The Commission 
had then issued a stern statement marking its disapproval. The Sunday Times, 
nevertheless, continued to serialise the book, but wth no further word from the 
Commission. This was not a situation which was likely to inspire public confi­
dence in the work of the Commission.
4.51 In the debate in the House of Lords on 1 July 1992 Lord Ardwick said that 
he regarded the Royal story concerning Diana as an extraordinary event: some­
thing that might happen only once in a generation and perhaps not even once. 
Unfortunately, as things turned out, that was not to be so; but the significance, 
for my purposes, is to consider the part played—or not played b̂y the Com­
mission thereafter in demonstrating that it was an effective regulator. I refer 
briefly to three subsequent cases, each involving the Royal Family.

4 52 Duchess of York. Widespread coverage of the Royal family continued 
with The Daily Mirror’s publication in August of photographs of the Duchess of 
York at a villa in the South of France. The pictures showed a topless Duchess 
sunbathing by the pool with Mr John Bryan who had claimed to be her financial 
adviser. The photographs were taken by a freelance photographer using a 
telephoto lens. Mr Bryan applied for an immediate injunction in Paris, but 
failed, reportedly on the ground that the judge had no proof that the pictures 
existed Mr Bryan had tried to obtain an injunction to prevent publication in the 
High Court in London, but failed, on the ground that English law does not (as is 
well-known) protect personal privacy. Subsequently, Mr Bryan and the Duchess 
were nevertheless awarded damages by a French court. Although there were 
third-party complaints to the Commission, no complaint was made by anyone 
directly involved. Lord McGregor was reported in the press as having said that 
Mr Bryan’s solicitor had telephoned him to ask if he could prevent publication of 
the pictures, but that he had explained that it would be extremely difficult to 
make a judgment about material which the Commission had not seen. He is 
reported as having added that the Commission could not act until it received a 
fomal complaint after the code of conduct had been allegedly broken.

q 53 Dianâate. A  few days later newspapers printed details of an intimate 
bugged telephone conversation alleged to have taken place between the Princess 
of Wales and a male admirer. The conversation was said to have taken place on 
New Year’s Eve 1989 and to have been recorded by a retired bank manager. This 
incident raised questions about the state of the law covering the interception of 
telephone conversations. Although there were third-party complaints, there was 
no complaint by anyone directly involved; and the Commission did not become 
publicly involved. ^
4 54 Prince and Princess of Wales. Press speculation on the Royal marriage 
heightened when the Prince and Princess of Wales visited Korea at the beginning 
of November for a four-day visit. An up-dated version of Mr Andrew Morton’s 
book claimed that there had been a bitter row between Princess Diana arid 
Prince Philip and gave further evidence of a strained relationship between the 
Prince and Princess. Photographs showing the couple looking miserable were 
printed in an attempt to support the story that the marriage was in difficulties, 
The marriage may have been in difficulties, but the papers did not make it plaip. 
that the ‘miserable’ pictures had, in fact, been taken during a remembrance: 
service. The Commission, however, did not itself become publicly involved. .

4 55 The lack of any public action on the part of the Commission in thpe cases; 
at the time or later, may, in the circumstances concerning the serialisation of 
Diana have been understandable. But the public could not have been expected 
to see i’t that way. To many, the Press Complaints Commission appeared ineffec­
tual.

Politicians
4 56 Clare Short. In May 1991 complaints by Ms Clare Short MP alleging 
breaches of the code of practice in respect of accuracy and privacy were upheld
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by the Commission. The Commission held, inter alia, that the ‘public interest’, in 
the industry’s code, was not whatever happened to interest the public. This was 
an important distinction to be drawn; but it was a distinction which would never 
have needed to have been drawn, had the Commission been operating, not the 
industry’s code, but the Privacy Committee’s proposed code of practice (see 
paragraphs 3.50-3.52).
4.57 Paddy Ashdown. In February 1992 Mr Paddy Ashdown MP, the Liberal 
Democrat party leader, obtained an injunction restraining English newspapers 
from printing a story that he had had an affair with his secretary five years 
previously. The story had been obtained from a document held by Mr Ash­
down’s solicitors, but which had been stolen from them. But the story broke 
when The Scotsman, which was not covered by the English injunction, chose to 
print the story. Mr Ashdown then decided that it was better for him to admit the 
affair.
4.58 When the story first broke, the Commission did not publicly involve itself 
expressly in the affair, notwithstanding the 5-year lapse of time, the fact that use 
was being made of the stolen document and the fact that advantage had been 
taken of the territorial limits of the English injunction.

4.59 OnbFebruary 1992 Lord McGregor, as chairman of the Commission, did, 
however, issue a warning that a return to earlier standards of press performance 
would certainly result in a privacy law and statutory body with legal powers to 
enforce sanctions against the press. The statement was in these terms:

“During the 1980s in Britain a small number of publishers and editors 
neglected the basic ethics of journalism and reinforced a belief among 
back-bench MPs that the public interest required the enactment of a law 
of privacy, a right of reply and a statutory press council with enforceable 
legal sanctions.
In 1989, the Government appointed a Departmental Committee on Priv­
acy and Related Matters under Sir David Calcutt. Their report rec­
ommended the setting up of a Press Complaints Commission in place of 
the Press Council in order to give ‘one last chance to demonstrate that 
non-statutory self-regulation can be made to work effectively, this is a 
stiff test for the Press. If it fails, we recommend that a statutory system for 
handling complaints should be introduced’.
The Government and the Labour Party accepted that recommendation 
and agreed that both the Press and the Commission would be on pro­
bation for 18 months. This period ends in July of this year.
When the Press agreed to the Calcutt proposal for a new commission, they 
framed their own self-disciplinary, ethical code of practice along the lines 
of that recommended by the Calcutt Committee and gave the Commission 
the duty of upholding its letter and spirit.
The whole Press knows that a return to the pre-Calcutt performance will 
certainly result in a law of privacy and a statutory body with legal powers 
to enforce sanctions against the Press, though some parts do not always 
act upon their knowledge. A  large body of opinion within and without 
Parliament accepts that such a development would be a danger to our 
political democracy and a severe threat to liberty of expression.
In the light of these considerations, I hope that the Press as a whole will 
recognise the dangerous consequences in the pre-election period of mix­
ing political reporting with irrelevant commentaries upon the private lives 
of political figures. When proprietors and editors committed themselves 
to the new Code of Practice and set up the Commission to uphold it, they 
accepted also that they were moving into a new era in which the standards 
of journalism would be higher and different from those practised in the 
past.
The maintenance of newspapers securely independent of Government 
will depend in the heated atmosphere of the next few weeks upon the 
willingness of all to conform to the new obligations which they accepted in
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1990 under the threat of Government intervention. I recognise the great 
difficulties of editorial judgement in such matters. Nevertheless, restraint 
must be the maxim for the day”.

4 60 Subsequently, however. Lord McGregor referred to the Ashdown affair 
in the letter he wrote to Sir Frank Rogers, chairman of the Newspaper Publishers 
Association, on 28 February 1992 in these terms;

“The maintenance of newspapers securely independent of Government 
will depend in the heated atmosphere of the run up to the election upon 
the willingness of the Press to conform to the obligations which they 
accepted under threat of Government intervention after the publication 
of the Calcutt Committee’s report.
Senior politicians, including the Prime Minister, Paddy Ashdown and 
Roy Hattersley, have gone on record in the last three weeks as opponents ■ 
of a law of privacy and a statutory body to regulate the Press provided that 
the PCC remains effective. Nevertheless, they all made the qualification 
that the salacious larding of political reporting with irrelevant commentar­
ies on the private lives of public figures could destroy their confidence in 
the hitherto successful upholding of the new Code of Practice to which the 
whole industry has committed itself.
The Commission will have no truck with prior restraint and have rejected, 
though not yet publicly, the Calcutt Committee’s recommendation that 
they should operate a “hot line”. They believe that editors must be free to 
provide during this period all the information relevant to enable the 
electorate to make informed choices. I regard any attempt to influence 
editorial judgment in this respect as an unacceptable infringement of the 
freedom of the Press.
However, I do not think it improper to stress that the Commission’s 
assessment of the Paddy Ashdown affair suggests very strongly that what 
bothers politicians and many readers is the manner in which information is 
reported and the tone in which it is discussed rather than the contents of 
the stories themselves. I shall therefore be very grateful if you will be so 
kind as to consider the possibility of drawing to the attention of your 
members my anxiety about the peculiar vulnerability of the industry’s new 
system of self discipline during the next six weeks. I hope that restraint will 
be the maxim of the day”.

4 61 This was not, unfortunately, the end of the matter for Mr Ashdown. 
Several weeks later The Sun ran a .story that, at the time of the General Election, 
a cabinet minister (whom the editor declined to name) had telephoned him to 
assert that Mr Ashdown had had affairs other than the one he had admitted; but 
that the assertion had been checked and had been found to be untrue. But the 
effect of course, was that Mr Ashdown’s private life, once again, featured 
prominently in the press. The Press Complaints Commission, however, did not 
become publicly involved.
4.62 Virginia Bottomley. At the beginning of July 1992, The Independent 
published an item in its diary column revealing the fact that the Secretary of State 
for Health, Mrs Virginia Bottomley MP, had given birth to her son three months 
before her’marriage, whilst she was still a teenager. The Independent sought to 
justify publication of the story on the ground that the Health Secretary had 
earlier in the week announced a campaign against unwanted teenage preg­
nancies, as part of the Government’s White Paper on the nation’s health.
4.63 Mr Peter Bottomley MP, her husband, complained to the Commission 
that the story contained excessive details about his son and was a unwarranted 
intrusion into his family’s private life. The Independent published an expression 
of its regret that it had named the Bottomley’s son. Mr Bottomley then withdrew 
his complaint.
4 64 However, The Sun, attacked Mr Andreas Whittam-Smith, The Indepen­
dent's editor, calling him a ‘disgrace’ , saying that his paper was ‘edited by twerps 
with morons in mind’ and threatening to investigate and expose private matters 
relating to Mr Whittam-Smith. But the effect, of course, was to give increased
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circulation to the very story which The Sun asserted should never have been 
printed. But The Sun’s action did not apparently stir the Commission into public
action.
4.65 David Mellor. Later that month The People published details of a liaison 
between actress Ms Antonia de Sancha and Mr David Mellor MP. The affair 
came to light after a telephone conversation between the two had been recorded.

4.66 Lord McGregor called an emergency meeting of the Commission. Public 
understanding (wrongly or rightly) was that the meeting had been called to 
decide whether publication was in the ‘public interest’. Ms Patsy Chapman, the 
editor of News of the World, is a member of the Commission. On her way to the 
meeting, and so before she had heard any discussion at the meeting, Ms Chap­
man publicly threatened to resign from the Commission if the Commission found 
that the publication of the report was not in the public interest.

4.67 The Commission, however, subsequently issued a statement pying it had 
not adjudicated upon the media coverage of Mr Mellor’s private life, as it had 
received no complaint from the parties involved. The statement was in these 
terms;

“The Commission met this morning to discuss the issue of privacy. They 
did not adjudicate upon media coverage of Mr David Mellor’s private life 
as they have received no complaints from the parties involved.
Although complaints to the Commission of breaches of the industry’s 
Code of Practice on the ground of privacy have been relatively few (some 
7.2% of the total), such complaints generate a public interest out of 
proportion to their numbers. The Commission attach as much importance 
to complaints on this ground made by the public in general as they do to 
those which affect public figures.
Since the Commission were set up there has been widely discussed 
instances involving such public figures as Ms Clare Short, MP, Mr Paddy 
Ashdown, MP, the Prince and Princess of Wales, Mrs Virginia Bot- 
tomley, MP, and Mr David Mellor, MP.
The Commission were set up by the press as an independent body to 
uphold a code of practice framed by editors. In a democracy, judgments 
on invasion of privacy must involve the protection of the individual s 
privacy for domestic and other intimacies.

[The statement then set out clause 4 (relating to privacy) of the 
industry’s code of practice (see Appendix C), and continued:]

In the case of politicians, the public has a right to be informed about 
private behaviour which affects or may affect the conduct of public 
business. The holders of public office must always be subject to public 
scrutiny. Thus, judgements about invasions of privacy must balance two 
sets of rights which may often conflict.
The Commission believe that they are in a better position than a court of 
law to make such delicate judgments which in essence require both 
flexibility and a balancing of imponderables in the different contexts of 
each instance.
The Commission now wish to review their experience over the last 18 
months of upholding the industry’s own code of practice. In the light of 
that review, they will consider whether they shoidd recommend amend­
ments or additions to the code. They will also take into account the several 
proposals for a law of privacy and the experience of other countries. This 
review will be included with other evidence which the Commission will 
submit to Sir David Calcutt QC.
The Commission reaffirm their conviction that self-regulation provides 
the best method of ensuring that the British press is conducted in accord­
ance with ethical principles. They believe that direct intervention by the 
Government in the press would destroy the essential basis of freedom of 
expression and democratic political procedures.
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4.68 However, at about the same time, Ms Chapman, when she emerged from 
the meeting of the Commission, told the press that the Cominission had con­
cluded that the story was in the public interest. This led to an article in that day s 
edition of the London Evening Standard, causing the Commission to issue a 
further statement that day clarifying and confirming its earlier one.

4 69 The confusion surrounding the purpose of this particular meeting, cou­
pled with the timing and content of the various statements which were made, did 
nothing to increase public confidence in the work of the Commission.

Reactions of public figures
4 70 Why have so many highly-publicised public-figure cases not attracted 
complaints to the Press Complaints Commission from those directly affected? In 
only three of these cases which I have reviewed (Princess Eugenie, Ms Short and 
Mrs Bottomley) have complaints been made by or on behalf of those directly 
involved. Is it that royalty, government ministers and other public figures are 
unwilling to make complaints because of their position? Or are they concenied, 
as others may well be, that a complaint would siinply attract further publicity? 
Indeed, it might perhaps be argued that by complaining they would legitimise the 
‘public lnterest’ in the original publication of allegedly private information: even 
if the original publication of the information had been improper, the complaint 
legitimised the further publication. Or is it that, at least in part, there is a lack of 
confidence in the Commission and the industry’s code of conduct which it seeks 
to uphold? Should not the Commission, acting either on a third-party complaint; 
alternatively of its own volition, have investigated some of these matters and, at 
the very least, have given guidance to the industry for the future? This, after all, 
was what it had at first apparently sought to do in the cases of Paddy Ashdown, 
Diana, and possibly David Mellor.

Overview
4.71 News International contended that most editors had no trouble spotting 

\yliich involved unjustifiable intrusion and, for the most part, did not 
publish them. It was submitted that, since early 1990, editors had no longer been 
tempted to make exceptions for particular sensational or revelatory stones 
unless there was a sustainable public interest argument. It was said that the 
reasons for this were a wish to avoid public condemnation, a fear of triggering 
privacy legislation, and an awareness of proprietorial concern.

4 72 Nevertheless, several of those who submitted evidence to me complained 
that they were dissatisfied with the Commission’s procedures. Others contended 
that, despite the way in which the Commission was undertaking its task, the 
mechanism of members’ appointment was such that it could not be said fairly to 
hold the balance between the newspapers and the individual: it was perceived as 
a press body heavily slanted in favour of the press. Others contended that 
although adjudication on the complaints had been conducted in a proper man­
ner it was not seen as a body which had the confidence of the public.
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5  A s s e s s m e n t  o f  S e l f - R e g u l a t i o n

Self-regulation
5.1 This chapter seeks to assess whether the present arrangements for non­
statutory self-regulation have been effective, or whether they now need to be 
modified or put on a statutory basis. Self-regulation is not to be equated simply 
with the work of the Press Complaints Commission alone. Proprietors, editors, 
readers’ representatives and ombudsmen have all had their parts to play and, 
indeed, the suggestion has been made that there should now be one press 
ombudsman. But the Commission stands at the centre of the present self­
regulatory system.
5.2 Is the Press Complaints Commission the effective body which it was 
intended it to be? I should make it clear that in this chapter I am not concerned 
with whether the Press Complaints Commission was set up in the way in which 
the Privacy Committee recommended. That is not now the point. What is now 
important is whether the Press Complaints Commission is an effective body in 
regulating the press. There can be no doubt that a Press Complaints Commission 
has been established, and that it has been operating for two years. It is indeed a 
smaller body than the Press Council, as the Privacy Committee recommended. 
There is a code of practice. The Commission has received complaints from 
aggrieved parties and has established a prompt method for attempting concili­
ation, or if that fails, investigating complaints and reaching decisions. It appears 
not to have had its decisions ridiculed by the press, who have generally supported 
the Commission and, where appropriate, published its adjudications.

Debate in the House of Lords
5.3 On 1 July 1992 Lord Bonham Carter initiated a debate in the House of 
Lords on the first annual report of the Press Complaints Commission. The 
Commission had reported in May 1992. Thereafter the Sunday Times had begun 
to serialise the book Diana. The Government had said that it would review the 
performance of the new Press Complaints Commission after it had been in 
operation for 18 months; and since the Commission had begun work on 1 
January 1991, the debate took place on the first day from which the review had 
been promised. Before seeking to make any assessment, I should first take 
account of the speeches which were made in the debate. As Lord Bonham Carter 
said, in initiating the debate, ‘It is therefore appropriate that today we should be 
able to debate what we believe should be done in this area before the Govern­
ment reach their conclusion and while they are making up their minds. It is even 
possible that our discussion may influence them.’
5.4 Lord Bonham Carter said that, for the press, there must be limits on 
intrusions of privacy, on manifest political bias, on the concentration of owner­
ship, and above all, on cross-media ownership. He said that although he under­
stood there were pressures for a privacy Bill, on balance he believed that the 
dangers to which it would give rise outweighed the benefits which it might 
deliver.
5.5 Lord Stevens of Ludgate, chairman of United Newspapers (which owns 
Express newspapers), said that, about three years earlier, he had said that 
legislation was not the answer. He now believed that the setting-up of the Press 
Complaints Commission had forced the press into a useful process of self­
examination and improvement. He said that laws to gag newspapers—-albeit 
passed out of some well-meaning wish to protect privacy—would cripple news­
papers’ ability to unmask wrong doing. Privacy laws drafted to prevent intrusive 
and speculative reporting, might well protect the privacy of some blameless
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individuals, but they would undoubtedly succour wrongdoers as well Speaking 
of the Royal problem, he said that the main criticism he had, and would accept, 
of recent Lents was that of tone rather than content. The press, for themselves, 
would seek to improve that.
5 6 Lord Ardwick pointed out that problems concerning privacy were not the 
only ones with which the Press Complaints Commission was concerned, and that 
it was also concerned with accuracy, fair opportunity to reply, the use of subter­
fuge, harassment, payment for information, intrusion into ^ e f  or shock, inter­
viewing children, victims of crime, race and religious prejudice and financial 
ioumaUsm. He said that anybody reading the Commission’s reports must be 
impressed by their clarity and concision, and the general reasonableness of their 
Judgment. The Commission had not been afraid to turn down an MP or a great 
bank. Referring to the Royal problem he said that the matter was one of 
considerable public interest and concern. Had he been presenting it, he hoped 
that he would have presented it more gravely. It was not justifiable to report in 
detail every spat and every act of apparent coldness or rejection. However, he 
had no faith in any privacy Bill. If it were effective, it could only damage the 
serious newspapers making impossible the serious enqumes which had to be 
made in the public interest. He did not know of any acceptable sanction that the 
law could provide which would deter multi-millionaire companies from pub­
lishing the scandals that they knew the public eagerly wanted to read.
*5 7 Lord Wyatt of Weeford said that since the Press Complaints Commission 
was set up, it had made a pretty good job of enforcing most of the 16 clauses of its 
code of practice. Where it had failed, and continued to fail was wi h enforcing 
the clauL which dealt with intrusions into pnvacy. Nor did the balance of the 
Commission’s membership give him much encouragement. He said that when 
the Press Complaints Commission issued a statement condemning intni^ons 
into the private lives of the Prince and Princess of Wales, editors laughed. They 
carried on as before. They knew that their rivals would do the same. They knew 
too that a Press Complaints Commission dominated by the media was, and must 
always be, a toothless dog in matters of privacy. He said that he was certain that it 
would never be possible to ensure the right to privacy without a law to back it. He 
drew attention to the position in France w'here it was a cnminal offence to breach 
anyone’s privacy in intimate, personal, family or sexual matters. He said that 
thLe was much feeling among the public that it was the Government s duty to 
bring in a Bill enshrining the right to personal privacy for everyone without 
affecting the essential freedoms of the press. They were kidding theinselves if 
fiiey beheved that the poor little Press Complaints Commission would ever be 
able to satisfy the need for personal privacy.
‘i 8 Lord Thomson of Monifieth said that he supported the proposed law to 
deal with physical intrusion. The wider debate went to the heart of one of the 
dilemmas L  democracy. There could be no free society without a free press yet 
all experience showed that it was impossible to have a free press without there 
being some abuses of that freedom from time to time. In extreme cases, these 
abuses could distort and undermine the very democracy that the free press was 
there to serve. He said that if self-regulation were to be more than a cosmetic 
exercise three things were essential: there must be an automatic source of 
funding,’ there must be a means of applying effectively an agreed code of 
nractice, and there must be a will to make self-regulation work on the part of the 
mofessional members of the Commission. If ever, he said, there was an area of 
democratic life that cried out for effective self-regulation, it was the media not 
in the interest of the press, or even in the interests of the victims or targets of the 
Dress legitimate or not legitimate. The real public interest, as properly defined 
for this country, was the interest in the principle of free speech and a free society. 
It would be is a d  day if Britain felt compelled to resort to some form of 
governmental regulation of the press, and particularly so at this time.
5 9 Lord Deedes said that privacy was the one area in which the Press Com­
plaints Commission had a difficulty and had perhaps shown a weakness. He 
accepted that appropriate legislation could be drafted, but he doubted whether 
such legislation would be easy to enforce. How, he asked, did one devise and
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enforce a law which protected the privacy of the individual without, at the same 
time, affording some refuge for rogues? His view was that the Government . 
woiil’d do themselves some good if they stopped pretending that they could, by 
legislation, control the ethics of the press. His advice to the Government was that 
the Government should keep out of it. The public should be told that, to a large 
degree, it was up to them, in its purchase of newspapers, to choose. ,
5.10 Lord Jenkins of Putney said that he had reluctantly come to the conclusion 
that in this area, self-regulation cannot work, and that it was not working and 
that’it would not work. The question of regulation must be approached very 
carefully. If the body, created by Government, which was responsible for regu­
lation, was careful, they could enter the field of regulation without censorship. It 
was extremely difficult to achieve; but, because it was difficult, did not mean that 
it ought not to be attempted. He said that from the code of practice one must 
reach the conclusion that the Press Complaints Commission had been ineffectual 
in implementing in any way the code of practice of which it was supposed to be in 
charge. The first annual report read more as though it was setting out aims for the 
future rather than what has been implemented by the Press Complaints Com­
mission day by day. He said that if every point laid down in the code, as an aim to 
be achieved, rather than something which had been achieved, &en the Com­
mission’s report told them that something iieeded to be done to bring the code of 
practice into actuality rather than to leave it as an ambition.
5.11 Lord Hemingford said that he had been hostile to the findings of the 
Calcutt Committee which had subscribed to the idea that the press should be put 
on probation and given one last chance to avoid regulation. He said that certain 
sections of the press succumbed too readily to the Calcutt formula. There should 
have been more debate on it before it was implemented. The code which the 
Press Complaints Commission now administered was written in secret by a small 
committee of editors and was only published a mere three weeks before the 
Commission came into existence. He conceded that, after the passage of time, 
the passive acceptance which the code had received from editors entitled it to a 
legitimacy which he did not think it deserved at birth. He believed that there was 
evidence that the relatively few editors about whom there had been intense 
concern had modified their behaviour. .
5.12 Lord Belhaven and Stenton said that the first annual report of the Press 
Complaints Commission seemed to him to bear little relationship to what he 
believed was the public perception of what the press was up to now. He asked the 
question; ought it to be possible for a foreign national to own a large proportion 
of the British press and media?
5 13 The Earl of Longford said that he could not imagine himself voting against 
the privacy law, but he did not believe that it would do much good because of the 
ambiguities involved. He said that, without going as far as statutory controls, 
which involved many difficulties, one could envisage a Press Complaints Com­
mission which was an advisory body, but on which there was not a majority of 
representatives of the press.
5 14 Lord Colnbrook (who is a member of the Press Complaints Commission) 
said that the Commission had been initiated, appointed and financed by the 
press He believed that the balance was about right; there was seven editors and 
eight people who were not editors, but who were connected with the press. He 
said that the code of practice had been drawn up by the press and not by the 
Commission. It had been done by a group of editors of newspapers and had been 
publicly subscribed to by the editor of every newspaper in the country who had 
agreed to abide by it: that was its strength.
5 15 Lord Elton was not prepared to make the assumption that it was not 
proper or possible to legislate for the protection of privacy because freedom of 
speech was generally good, and that it was generally good that it should not be 
curtailed; nor that justice should be achieved, not by legislation, but by the effect 
of market forces. There seemed to him to be no argument why one should not 
legislate for the protection of private individuals whose lives might be destroyed 
by the intrusion of the media. If there could be regulation in France, such 
provision should be considered here.

39

52

MOD300008261



For Distribution to C P s

40

5 16 Lord Harris of Greenwich said that he found the prospect of a statutoty 
Press Commission with members appointed by Ministers a deeply objection^le 
idea Nor was he attracted to a Bill dealing with the general right of pnvacy. But 
he found it extremely difficulty to believe that they should passively accept still 
further power being transferred to Mr Murdoch’s media empire. Its tentacles 
already extended far too wide. It was time that that power was diminished.

5.17 Baroness Birk said that the press was trying the patience of its good 
friends. She accepted that the Commission had had some success during its tirst 
vear of operation, but that that had been tempered by the excesses which had 
occurred since publication of its first annual report. She said that &e tabloids 
alone must not take the blame for what were considered to be the faults of 
today’s press. The up-market papers fed from the tabloids, as sucker fish fed 
from the whale, and then published readers’ letters, deploring what was hap- 
nenine at the other end of the market. Her view was that although it was a 
seductive idea to have legislation restricted to dealing only with pnvacy, which 
would deal with one of the worst features of the press today, it was an almost 
impossible task. She did not believe that legislation was the answer, because 
there was the grave possibility that it would not achieve its aim. She did not 
believe that it would work. It would also have an adverse effect on the freedom of 
the press She believed that they badly needed a Freedom of Information Act 
She said that it would be wrong and dangerous if the Government allowed itself 
to be pushed into legislative sanctions: she believed that financial sanctions 
should be considered for the Commission if they were not too difficult to work
out.

5.18 Viscount Astor, speaking for the Government, said that the debate had 
highlighted three points: the enormous importance of the subject as regards our 
b^ic rights and freedoms; the great difficulty of reaching a satisfactory accom­
modation in a free society between the rights of the press and those of the 
individual to be left in peace; and the very wide range of opinion which was held 
bv their Lordships on what the Government might now do in that sensitive area. 
He said that they should perhaps treat with caution, if not suspicion, editor s 
claims that they were merely the messengers, especially when the publication of 
a message of doubtful service to the public interest gave a gieat ucost to 
circulation. They should always distinguish between the public right to know md 
what the public delights to know. He said that he would like to underline the 
great difficulty there would be when it came to considering remedial action, m 
making decisions about how far was too far.

5 19 Since the debate in the House of Lords took place, there have been a 
number of cases, concerning public figures, which have been widely reported in 
the press; and I have already referred to some of these cases m Chapter 4 of this 
Review (paragraphs 4.52-4.54, and 4.65-4.68).

Last chance saloon
5 20 The Privacy Committee’s Report took the view that the press should be 
given one last chance to demonstrate that non-statutory self-regulation could be 
made to work effectively. But the Committee recommended that if such self­
regulation were to fail, then a statutory system should be introduced.

Triggers
5 21 The Privacy Committee recommended (recommendation 28) that there 
should be two separate triggers: '

(i) failure by the press to implement all the recommendations of the Com­
mittee on setting-up and supporting a Press Complaints Commission 
within 12 months of publication of the Report (paragraph 16.10); or
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(ii) a serious breakdown of the whole system of self-regulation which ren- ' 
dered the Commission ineffective (paragraph 16.11). Such a breakdown 
might be indicated by:

(a) a less than overwhelming rate of compliance with the Commission’s 
adjudications; or

(b) a large-scale and deliberate flouting of the code of practice by the 
press or a total coUapse in standards.

5.22 The Privacy Committee also indicated that the persistent refusal by a few 
or even one maverick publication to comply with an otherwise adequate system 
could lead to the abandonment of non-statutory self-regulation.

5.23 There were five matters which caused me particular concern:
(i) The Daily Sport’s contemptuous treatment of the Commission 

(paragraphs 4.25-4.27).
(ii) The People’s contemptuous treatment of the Commission (paragraph 

4.41).
(hi) The Commission’s handling of the serialisation of Mr Andrew Morton’s 

book Diana (paragraphs 4.42-4.51).
(iv) The Commission’s handling of the story about Mr Mellor (parag-aphs 

4.65-4.69).
(v) The Commission’s apparent lack of public action in other cases involving 

pubhc figures where some action might reasonably have been expected 
(paragraphs 4.52-4.54,4.57-4.64).

5.24 Nevertheless, it cannot, in my view, be said that there has been a serious 
breakdown of the system which has been put in place, nor that any one publi­
cation acted in a maverick way. But, in making my overall assessment, those 
matters which I have referred to in Chapter 4 and, in particular, in paragraph 
5.23 above, have to be taken into account; and although the protection of the 
privacy of public figures may not be the primary concern, the way in which the 
Commission has handled cases involving pubUc figures, involving public percep­
tion of the efficacy of the Commission, does also have to be taken into account.

5.25 But so far as the first trigger is concerned, I have reached the clear 
conclusion that there has been a failure by the press to implement the substance 
of those recommendations of the Privacy Committee which relate to the set­
ting-up of a Press Complaints Commission. As I set out in Chapter 4, what has 
been set up differs significantly from what the Privacy Committee rec­
ommended. But, in the final analysis, it is not the triggers that matter.

Assessment
5.26 On an overall assessment, the Press Complaints Commission is not, in my 
view, an effective regulator of the press. The Commission has not been set up in a 
way, and is not operating a code of practice, which enables it to command not 
only press but also public confidence. It does not, in my view, hold the balance 
fairly between the press and the individual. The Commission is not the truly 
independent body which it should be. The Commission, as constituted, is, in 
essence, a body set up by the industry, financed by the industry, dominated by 
the industry, operating a code of practice devised by the industry and which is 
over-favourable to the industry.

Modification
5.27 My terms of reference require me to consider whether the present 
arrangements should now be modified (as an alternative to statutory regulation). 
Could the regulatory arrangements yet be modified so as to provide a Com­
mission which would command public confidence and which would fairly hold 
the balance? Or has the last opportunity for self-regulation now passed?
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5.28 It has been argued that two years is too short a time in which to judge the 
Press Complaints Commission; and there is force in that. But the way forward 
was clearly spelt out in the Privacy Committee’s Report. In particular, the 
Committee stressed the need for the Commission to be seen as an independent 
body which would command the confidence of the public. Both the Committee, 
and subsequently the Government, gave a clear indication that this was the last 
chance for the press to put its own house in order. It has to be assumed that the 
industry, in setting up the present Press Complaints Commission, has gone as far 
as it was prepared to go. But it has not gone far enough.
5.29 In my view the press has demonstrated that it is itself unwilling to put in 
place a regulatory system which commands the confidence, not only of the press 
(which I am sure it does) but also of the public, and which fairly holds the balance 
between them; and I see no realistic possibility of that being changed by volun­
tary action.
5.30 Too many fundamental changes to the present arrangements would be 
needed:

(i) An independent person of high standing would need to be invited, by 
agreement between the Government and the industry, to appoint an 
Appointments Commission.

(ii) That person would need to appoint an independent Appointments 
Commission.

(iii) The independent Appointments Commission would need to appoint the
Press Complaints Commission. ..

(iv) The remit of the Press Complaints Commission would need to make it 
plain that the Commission has no function positively to promote press 
freedom.

(v) The code of practice would need to be drawn up by the Commission itself.
(vi) The existing code of practice would need to be amended, to reflect more 

closely what was proposed in the Privacy Committee’s report.
(vii) In particular, justifiable ‘public interest’ considerations would need to be

specifically spelt out in the code (and so as to mclude the consideration 
referred to in paragraph 4.38). '

(viii) The Commission would need to operate an effective hot line.
(ix) The Commission would need to be prepared to receive third-party com­

plaints more widely.
(x) The Commission would need to be more ready to hold oral hearings.
(xi) The Commission would need to be prepared to initiate its own inquiries

where there was a prima facie breach of the code but where no complaint 
had been made. ,

(xii) Pressbofs role would need to be hmited to the provision of adequate 
finance for the Commission.

5 31 Nothing that I have learnt about the press has led me to conclude that the 
press would now be willing to make, or that it would in fact make, the changes 
which would be needed. Indeed, the way in which the Commission has been set 
up in many ways contrary to the way which the Privacy Committee rec­
ommended a Press Complaints Commission should be set up, leads me to thfc 
conclusion that it would not be wiOing to make and would not make those 
changes.
5.32 As 1 see it, it is all of a piece. The first Royal Commission on the Press
(1 9 4 7 -4 9) recommended the establishment of the General Council of the Press; 
but it was only when, in 1952, a Private Member’s Bill was introduced to set up a 
statutory press council that the industry, in 1953, agreed to establish a General 
Council of the Press on a voluntary basis. ;
5.33 The second Royal Commission on the Press, which reported in 1962, 
criticised the General Council’s failure to implement the recommendations of 
the first Royal Commission, in particular on the appointment of lay members. In
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the face of the further prospect of a statutory body, the General Council 
responded with a new commission which included lay membership and a lay 
chairman.

5 34 The Younger Committee on Privacy which reported in 1972, rec­
ommended that if the Press Council were to command public confidence in its 
abilitv to take account of the reactions of the public, it must have an equal 
number of lay and press members. The Press Council, however, failed fully to 
respond to this recommendation. There were several other recommendations ot 
the Younger Committee which the Press Council failed to implement or to 
implement fully.

5 35 The third Royal Commission on the Press, which reported in 1977, made a 
detailed study of the Press Council. It concluded that the Press Council has so far 
failed to persuade the knowledgeable public that it deals satisfactorily with 
complaints against newspapers’. It identified a number of contributory factors. 
The Commission found evidence of ‘flagrant breaches of acceptable standards 
and ‘inexcusable intrusions into privacy’ and that there was a pressing call to 
enhance the standing of the Press Council in the eyes of the public and potential 
complainants’; and it made a number of recommendations (which were set out in 
paragraph 14.12 of the Report of the Privacy Committee). The Royal Com­
mission made it clear, as its predecessors had done, that, unless the press ^owed 
a willingness to accept and conform to the ruUngs of the Press Council, the only 
alternative was the introduction of a legal right of privacy and, perhaps, a 
statutory Press Council. The response to these recommendations, was, yet 
again, only partial. In particular, a recommendation of a wntten code of conduct 
for journalists was specifically rejected.

5 36 T h e P r i v a c y  Committee concluded (paragraph 13.18) in these terms. The
history of successive Royal Commissions on the Press indicates a continuing 
reluctance by the press to reform itself except when under threat of more drastic 
measures being imposed’. The reaction of the industry to the recominendations 
of the Privacy Committee has been wholly in line with its reaction to the 
recommendations of earlier Royal Commissions and committees; but on this 
occasion the Government gave a clear indication that this was the last chance for 
the press to puts its house in order. It is for this reason that I have reached the 
conclusion that the industry would not make the changes which would now be 
needed.

5 37 My terms of reference also require me, impliedly if not expressly, to 
consider whether, eyen if the present arrangements for self-regulation are not 
effectiye and eyen if they cannot now be modified, there is not yet some 
alternative to statutory regulation. For the reasons which I set out in Chapter 7 of 
this Review, I remain of the view, that, quite independently of the regulation of 
the press generaUy, the most blatant forms of physical intrusion—practices 
involving doorstepping, bugging and the use of long-r^ge cameras—should be 
outlawed. There remains, however, the possible introduction of a new stetutory 
tort of infringement of privacy; but for the reasons which I also set out in Chapter 
7 I am of the view that a new statutory tort of infnngenient of privacy should 
not,as an alternative to statutory regulation, be presently introduced.

5 38 Accordingly I recommend (recommendation 1) that the Government 
should now introduce a statutory regime, as set out in paragraphs 16.14-16.24 of 
the Privacy Committee’s report, and as supplemented by this Review.

5 39 The real possibility of a statutory press regulatory body has been acknowl­
edged by successive Royal Commissions, committees and, most recently, by the 
Government The Press Complaints Commission has itself acknowledged it in 
several of its public statements, (see, for example, paragraphs 4.41, 4.43 and 
4 59) The introduction of a statutory press tribunal should not lead to a loss of 
press freedom. Provided that freedom is exercised responsibly, there will be no
loss.
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5 40 It may perhaps be contended that a statutory press tribunal would bring a 
degree of regulation to the regional and local press which was warranted only by 
the national press. However, while it is true that some of the cases which have 
caused concern have largely featured in the national press, there are examples, 
though admittedly fewer, of occasions where regional and local papers have 
breached the code. In my view a statutory press complaints tribunal must cover 
all parts of the press. A  two-tier arrangement would not be appropriate. But 

jg jjQ reason why a tribunal should be a threat to the regional and local
press.

5 41 Nor do I see any reason why such a tribunal should lead to a Government- 
controlled media. The tribunal should be wholly independent of Government. A 
working model is the Independent Television Commission (ITC) which was 
formed as a result of the Broadcasting Act 1990. Its predecessor, the Indepen­
dent Broadcasting Authority (IBA), has demonstrated how a statutory body, 
operating wholly independently of Government, with its own integrity, can 
maintain public confidence, and thereby promote the industry it is regulating, 
while performing those tasks at arm s length from Government.
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6  A  S t a t u t o r y  T r i b u n a l

Introduction
6 1 Chapter 16 of the Privacy Committee’s Report set out recommendations 
for a statutory press complaints tribunal, if a self-regulatory system were found 
not to work.
6 2 In this chapter I set out my views, which are largely based on those 
contained in the Privacy Committee’s Report, but which take into account some 
of the observations which have been made on that Report and other evidence
which has been submitted to me.

Press Complaints Tribunal
6.3 A  tribunal dealing specifically with press matters would have one distinct 
advantage over the regular courts of law. It would acquire a valuable expertise 
which is not generally avadable to those courts which have to  operate over a 
wider range of human activity. I also prefer a tribunal, rather than a court, 
because it is essential that the complaints body should be accessible to those of 
limited means and that its procedures should be as simple and as speedy as 
possible. Like all other tribunals, this tribunal would act wholly independently of 
Government. It should be supervised by the Council on Tribunals.

6 4 During my Review Mr Clive Soley MP introduced a Private Member’s Bill 
entitled ‘Freedom and Responsibility of the Press’. The Bill would introduce an 
Independent Press Authority with broad responsibilities for promoting the 
highest standards of journalism in newspapers. The Bill would provide a right to 
cowection of factual inaccuracies, and would empower the new Authority to 
enforce that right of correction. A statutory press complaints tribunal would, 
however need to encompass not only those areas which Mr Soley s Bill seeks to 
cover but other matters as well. Further, Mr Soley’s Bill, while indicating that 
the Authority should have responsibility for promoting high standards of jour­
nalism does not, except in relation to matters of accuracy, indicate how such 
standards are to be attained. My view is that a somewhat different statutory 
body, with wider functions and powers, would be needed.

Functions and powers of the tribunal
6 5 A  statutory press complaints tribunal would need to have these functions 
and powers;

(i) to draw up and keep under review a code of practice;
(ii) to restrain publication of material in breach of the code of practice;
(iii) to receive complaints (including third-party complaints) of alleged 

breaches of the code of practice;
(iv) to inquire into those complaints;
(v) to initiate its own investigations without a complaint;
(vi) to require a response to its inquiries;
(vii) to attempt conciliation;
(viii) to hold hearings;

(ix) to rule on alleged breaches of the code of practice;
(x) to give guidance;
(xi) to warn;

(xii) to require the printing of apologies, corrections and replies;
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(xiii) to enforce publication of its adjudications;
(xiv) to award compensation;
(xv) to impose fines;
(xvi) to award costs;
(xvii) to review its own procedures;
(xviii) to publish reports; and

fxixj to require the press to carry, at reasonable intervals, an advertisement to 
 ̂ be specified by the tribunal, indicating to its readers how complaints to 

the tribunal could be made.

6.6 In the paragraphs which foUow, I set out my views on several specific 
matters relating to the tribunal.

Jurisdiction
6 7 The tribunal would need to have jurisdiction over the publishers of all 
newspapers, national and regional (including free newspapers) This would 
include the publishers of all magazines (except learned journak) which are 
nublished commercially, but would not extend to the publishers of single pubh- 
rations or books. The tribunal would also need to have junsdiction over editors, 
journalists and all others involved in the collection of material with a view to its 
publication by the media.

Code of practice
6 8 The code of practice would need to be statutory. The code would have to be 
drafted and, when necessary, amended by the tribunal, but in consultation with 
the press and other interested parties. This is an obligation which should be 
imposed, by statute, on the tribunal, in much the same way as the Broadcasting 
Act 1990 imposes an obligation on the Independent Television Commission to 
produce various codes governing broadcasting services I would expect the 
Privacv Committee’s proposed code to form the basis of any statutory code. 
Paragraphs 4iii, 6iii, 7iii, '8v, and 9ii of that code would, however need to be 
amended to reflect the various defences listed in paragraph 7.26 of this Review.

6 9 The code would, however, need to be more specific than the code which 
was proposed by the Privacy Committee. For example, even where there is a 
broad justification for intruding into the privacy of a particular persra, there 
might well be a case for seeking to limit the full extent of that intrusion The code 
would need to cover the extent to which journalistic intrusion into the lives of 
members of the family and others was justifiable. The code should also reflect 
the principles underlying the proposed criminal offences set out in paragraph
7.25 of this Review.

Restrain publication
6 10 There are those who take the view that a power to restrain publication 
would be inappropriate. Mr David Pannick QC, considering the case for the 
recognition of a legal right of privacy, was reported in The Times (7 Febmary 
1992) in these terms: ‘A solution would be for the law to recognise a right to 
Drivacv with a remedy in damages for any breach. The judiciary would have no 
DOWer to prevent the imparting of information to the public, but those news- 
napers which breached the right to privacy would have to compensate the victim 
with exemplary damages being awarded to penalise the newspaper when there 
had been a flagrant abuse’. The same line of reasoning would apply to a statutory 
press tribunal. The concern, as I see it, is that, particularly in cases of intrusion 
into privacy once there has been publication, the damage is done, and can never 
satisfactorily be undone. The argument that the rapid circulation of news around 
the world by technological advances makes it even more difficult than it used to 
be for the citizen to restrain damaging publicity is plainly cogent. But it has been 
forcefully submitted to me that, in the case of newspapers and mfnngements of
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privacy, the fact that an item of news may be in the public domain in one country 
does not necessarily mean that it should be freely available in all other countries. 
Each new exposure in a new jurisdiction is a fresh twist in the wound. The 
5 p y c a t c / r e r  principle may not be an appropriate analogy. In my view the tribunal 
should be able to restrain publication of material in breach of the code of practice 
by means of an injunction against a named individual or company; but no 
injunction should be granted if the publisher could show that he had a good 
arguable case corresponding to the defences proposed in paragraph 7.26 of this 
Review.

Third-party complaints
6.11 Provision should be made for third-party complaints to be received by the 
tribunal in appropriate cases. Where, however, a third-party complaint is 
received in a case where those directly affected have declined to make a com­
plaint, the tribunal would need first to ensure that any person directly affected 
would wish to raise no objection to the tribunal investigating the complaint.

Initiate investigations
6.12 The tribunal should also have the power to initiate its own investigations, 
whether or not it had received a complaint. The procedures, including the 
sanctions, should be available, as if a complaint had been received.

6.13 Before initiating any investigation, however, the tribunal would sirnilarly 
need first to ensure that any person directly affected would wish to raise no 
objection to the tribunal investigating the matter. In some cases, those who had 
been victims of a breach of the code might not wish to participate in any 
investigation, nor even wish there to be any investigation at all. Under those 
circumstances the tribunal should normally respect their wishes. That would not, 
however, prevent the tribunal from looking, in a more general way, at a particu­
lar issue,’making rulings and giving guidance to the press.

Procedures
6 14 The procedures should, at all times, remain flexible. But normally the 
publisher, or other person concerned, would be required to respond to a com­
plaint within seven days, and this would quickly be followed by a preliminary 
procedural review. The tribunal should always retain the scope for achieving 
conciliation. The officers of the tribunal should, at the outset, try to seek 
agreement between the complainant and the editor. Only if that informal 
approach failed, should the tribunal resort to more measured and formal 
procedures.
6 15 At a hearing there should be a power (which might rarely need to be 
exercised) to take evidence on oath. Legal representation would be permitted, 
but I would expect that in most cases a complainant would be content to appear 
in person or perhaps be accompanied by a ‘friend’. The surroundings should be 
less daunting than in court and the procedure would normally be informal, 
though in cases where compensation and fines were in contemplation, I recog­
nise that it would be difficult to avoid a degree of formality. The tribunal should 
adopt a predominantly inquisitorial approach rather than the traditional adver­
sarial approach of the courts.
6 16 The reluctance of those who had had their privacy invaded to make a 
complaint to a public body, which might serve only to fuel press interest in their 
case, presents a difficulty. It would be possible to provide that such cases should 
be heard in camera. But, in my view, a very strong case would need to be made 
out to exclude the public. It would have to be shown that there was a greater 
interest to be served by excluding the public, than the obvious public interest 
associated with the openness which is and should be a normal part of such 
proceedings. It would, however, be possible to give the tribunal the power to 
make an order restraining the press from reporting certain aspects of the case, 
where the tribunal considered that there was good reason for doing so.
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Sanctions
6.17 The tribunal should have the power formally to warn any person who had 
violated the code.

6.18 The tribunal should have the power to require a publisher to print an 
apology and to decide on the edition, location, and content of such an apology.
It should have the power to require a publisher to print a correction on the same 
basis The tribunal should also have the power to require a publisher to pnn t a 
reply from a complainant. In such circumstances it would initially be for the 
complainant and the editor to determine whether the reply was commensurate 
with the subject-matter of the complaint; but in cases where no agreement could 
be reached, the tribunal would have the power to  adjudicate and to direct an 
editor to publish a reply. The tribunal should have the power to substitute an 
amended version of the complainant’s reply if it considered that that would be 
more appropriate.

6 19 The Privacy Committee recommended that the tribunal should not merely 
be given the power to require a response to its inquiries and to enforce publi­
cation of its adjudications (including, when appropriate, a requirement to pub­
lish an apology and correction), but that it should also be given the power to 
award compensation, at least in cases of privacy and inaccuracy. It would be for 
the tribunal to decide by whom such compensation would be payable. However, 
unless the complainant could show actual financial loss, the amount of compen­
sation should be limited by statute. This limit should be periodically reviewed.

6.20 It is my view that the statutory tribunal should also have the power to 
impose fines A power to award compensation may not alone be sufficient. In 
extreme cases the tribunal might take the view that a financial penalty, quite 
apart from any award of compensation, was called for. For a fine to have a 
suitable deterrent effect, it would need to be pitched at a level which was likely to 
have a significant impact. In the case of a publisher, I would propose that the 
maximum level of fine which the tribunal could award should be equivalent to 
1% of that publication’s net annual revenue. In the case of an individual, it 
should not exceed level 5 on the standard scale. Fines imposed should be applied 
to help fund the tribunal.

6.21 Some of those who submitted evidence suggested that there should be a 
further sanction of suspension of publication of offending newspapers. I do not 
share this view. It is one thing to prevent the press from publishing rnaterial 
which is in contravention of the code; it is quite another to prevent it from 
publishing legitimate information because of earlier breaches. In my view this 
would amount to censorship of an unacceptable kind.

6 22 It would not be unreasonable for the publisher or person concerned to be 
required to pay costs in cases in which a ruling has made against it; but I would 
not expect costs to be awarded against complainants unless their complaints were 
frivolous or vexatious or they had unreasonably refused conciliation.

Appeal
6 23 There should be a right of appeal, with leave, to the Supreme Court of 
Judicature (either to the High Court of Justice or to the Court of Appeal) against 
an order restraining publication, an order for compensation, an order imposing a 
fine, and any mlings on which any of those orders were based, or on any point of
law.

Review
6.24 The tribunal should be obliged to review its own procedures from time to 
time to ensure that it remained an effective regulator.
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Report
6.25 The tribunal, as a statutory body, should be obliged to publish an annual 
report to Parliament. It should also be required to publish regular, possibly 
quarterly, reports of complaints which it had received, and the action it had 
taken to deal with them. In addition, the tribunal should be empowered to 
publish such other reports as it felt necessary, including reports of any self- 
initiated inquiries, and general advice given to the press.

Advertisement
6.26 The tribunal should have the power to require the press to carry, at 
reasonable intervals, an advertisement to be specified by the tribunal, indicating 
to its readers how complaints to the tribunal could be made.

Waiver
6.27 A complainant would obtain legally enforceable redress before the Press 
Complaints Tribunal (unlike the Press Complaints Commission). The complain­
ant might accordingly have two overlapping remedies, one before the tribunal 
and one before the courts. The Privacy Committee recommended that anyone 
who complained to the Press Complaints Tribunal should thereby waive his or 
her right to sue in the regular courts of law. I see no reason now to take a different 
view.

Membership of the tribunal
6.28 The Privacy Committee recommended that, since the tribunal would need 
judicial status, its chairman should be a judge or senior lawyer appointed by the 
Lx)rd Chancellor. There would need to be provision for the appointment of one 
or more deputy chairmen. For hearings, the chairman would sit with two mem­
bers drawn from a panel who could be appointed by the Secretary of State for 
National Heritage (as the responsible departmental minister). It would be desir­
able for at least one of the members at each hearing to have experience of the 
press at senior level. The chairman and members would normally be appointed 
for renewable three-year terms.

Staff
6.29 Because of its conciliation function, the tribunal would need a larger and 
more senior administrative staff than is usual for tribunals. The Privacy Com­
mittee considered that the staff would need to be of high calibre and remuner­
ated accordingly. Although, as tribunal staff, they would be civil servants, the 
Committee considered that a significant proportion would need to be directly 
recruited from outside, from among those with the first-hand experience of the 
press, possibly on fixed-term contracts. I see no reason now to take a different 
view.

Funding of the tribunal
6.30 Unlike a system of self-regulation paid for by the industry, a tribunal 
would have to be publicly-funded, though it should be possible to devise a system 
of financing the tribunal along the lines of that for the Independent Television 
Commission and the Broadcasting Complaints Commission, where the regu­
lator’s costs are effectively paid by those whom they regulate through a  levy. For 
example, section 4 of the Broadcasting Act 1990 empowers the Independent 
Television Commission to include as a condition of the licences it awards for 
broadcasting services a condition requiring the payment by the licence holder, to 
the Commission, of a fee in accordance with a tariff determined by the Com­
mission as an appropriate contribution towards meeting the sums which the 
Commission regards as necessary in order to discharge its duty. In the case of 
broadcasters, the obligation to pay a fee is part of the licence condition. I do not 
propose that newspaper publishers should hold licences from the statutory
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tribunal. But I see no reason why the legislation itself should not empower the 
statutory tribunal to determine the finances it requires, and to apportion them 
appropriately to all publications within its remit and for the legislation to oblige 
the publisher to make appropriate payment.

Media regulation
6.31 I am aware that in some respects the functions of the statutory press 
tribunal mirror those of the broadcasting regulatory bodies, and in particular the 
Broadcasting Complaints Commission. A  case might be made for having one 
regulatory body responsible for the press and the broadcasters; but the Broad­
casting Complaints Commission did not advocate this course. Since my terms of 
reference did not extend to broadcasting, I did not feel I could pursue this 
matter. In any event, it seems to me that the inherent differences in the two 
media suggest that the regulatory bodies themselves ought to be separate, and to 
have distinct functions.
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7  F u r t h e r  M e a s u r e s

Physical intrusion
7 1 The Privacy Committee’s Report recommended (paragmph 6.33) that 
three forms of physical intrusion should be criminal offences in England and 
Wales;

(i) entering private property, without the consent of the lawful occupant, 
with intent to obtain personal information with a view to its publication;

(ii) placing a surveillance device on private property, without the consent of
the lawful occupant, with intent to obtain personal information with a 
view to its publication; and /

(iii) taking a photograph, or recording the voice, of an individual who is on 
private property, without his consent, with a view to its publication and 
with intent that the individual shall be identifiable.

7 .2 The Privacy Committee also recommended (paragraph 6.35) that it should 
be a defence to any of the proposed offences that the act was done.

(i) for the purpose of preventing, detecting, or exposing the commission of 
any crime, or other seriously anti-social conduct; or

(ii) for the protection of public health or safety; or
(iii) under any lawful authority.

7 3 The Privacy Committee recommended that an individual having a suf­
ficient interest should be able to apply for an injunction against the publication of 
any material obtained by means of any of these criminal offences or, if the 
material had already been published, for damages or on account of profit.

rj  ̂ The Privacy Committee made it clear that these offences should be brought 
into force immediately, and were not offered as an alternative to any revised 
form of self-regulation. Many of those who submitted evidence to m e, but who 
expressed doubts about the wisdom of introducing a statutory regime of regu­
lation or a new statutory tort of infringement of privacy, were nevertheless of the 
view that physical intrusion should be outlawed. On 14 December 1992 the 
Independent arid on 16 December 1992 the Daily Telegraph both supported the 
introduction of criminal offences. I remain of the view that the criminal offences 
should be enacted. The offences do not attempt to cover every wrong associated 
with physical intrusion. But they do cover the most blatant forms of physical 
intrusion and, if enacted, would make clear forms of behaviour which were 
wholly unacceptable. The Privacy Committee took the view that its recommen­
dations relating to the Press Complaints Commission could cover, through its 
code of practice, the wider issues. The proposed criminal offences, by contrast, 
are directed more particularly to the obtaining of information with a view to its 
publication, rather than with its actual publication.

The offender
7 5 The criminal offences, as proposed, would catch the person who enters 
private property, places a surveillance device on private property, or takes a 
photograph or records the voice of someone who is on private property. In other 
words? the offences would catch, quite specifically, the person who physically 
intrudes. These are not offences which could be committed only by journalists. 
They would catch any intmder whose intent was to obtain personal information 
with a view to its publication, for example a freelance journalist or a photogra­
pher who offered to sell material to the press.
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7 6 Some have argued that it is curious that the offences should apply to those 
who collect the information, but not to those who may subsequently make use of 
that information by publishing it. The Privacy Committee considered this point 
(paragraph 6.37) but concluded that the case had yet to be made for an additional 
offence of publication. Further, any editor or proprietor could, if circumstances 
warranted it, be charged as an accessory or with conspiracy. Moreover, the 
Committee concluded that the individual concerned would be able to apply for 
an injunction restraining the publication of any material obtained by means of 
any of the criminal offences or, if the material had already been published, for 
damages for any loss suffered or an account of profits.

7.7 The criminal law in Great Britain has historically applied only when the 
actus reus has taken place here. As proposed, no criminal offence, under our law, 
would be committed here if the private property in question were outside the 
jurisdiction of our courts. Thus, to take a recent example, the photographer who 
took the photographs of the Duchess of York at a private villa in the south of 
France would not have been caught by the proposed criminal offences. How­
ever, it would be possible to provide thafthe associated civil remedy would be 
available in circumstances where, had the private property been on British soil, a 
criminal offence would have been committed.

Private property
7.8 The Privacy Committee defined private property (in paragraph 6.34 of the 
Report) as any private residence, together with its immediate curtilage (garden 
and outbuildings), but excluding any adjacent fields or parkland. It also covered 
hotel bedrooms (but not other areas in a hotel) and those parts of a hospital of 
nursing home where patients were treated or accommodated,

7.9 I also consider that a good case can be made for extending the definition to 
include school premises.

Consent
7.10 Consent should not have to be obtained expressly; it is sufficient if it is 
implied. For example, a reporter who walks up the path to the front door of a 
house to make proper inquiries would not thereby commit a criminal offence, 
simply because he had not first obtained express permission to do so. In the 
absence of any notice to the contrary, householders give their implied consent to 
anyone to knock on the door for any proper purpose. It should, however, be an 
offence for a person (with the necessary intent) who, having lawfully entered 
private property, failed to leave when asked to do so.

Lawful occupant
7.11 In the first two proposed offences (entering private property, and placing 
a surveillance device on private property) the consent required is the consent of 
the lawful occupant. Some have submitted that the consent in each case should,- 
as in the third offence (taking a photograph or recording a voice), be that of the 
person (or persons) under journalistic investigation, and about whom the per­
sonal information is to be obtained. However, the first two offences were 
designed to prevent physical intrusion to obtain personal information. The 
person whose privacy is invaded is that of the lawful occupant.

Publication
7.12 In order for each of the criminal offences to be proved, it would need to be 
shown that the information, photograph or recording was obtained ‘with a view 
to its publication’. It therefore follows that if the defendant could show that the 
information was intended for research purposes, background information, or 
simply as supporting evidence for the facts reported, but with no view to 
publication of the information itself, no offence would have been committed.
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7  1 3  ‘Publication’means publication by the media. Publication, in this context, 
would not cover the simple act of passing the inaterial from one person to 
another person. Publication would include material which was broadcast, or 
included in any commercially published material. In the part of this Review  
relating to recording (paragraph 7.16), however, 1 make it clear that ‘publi­
cation’ of a recording should be limited to making available the sound track of 
the recording, and would not extend to a publication of the transcript of that 
recording.

Surveillance device
7 14 The second offence, as proposed by the Privacy Committee, required a 
surveillance device to be ‘placed’ on private property, without consent of the 
lawful occupant, with intent to obtain personal information and with a view to its 
publication. It is, however, possible for a surveillance device to be used effec­
tively at considerable distances. It has been pointed out to me that to restrict the 
prohibition to those devices which have been ‘placed’ on private property, may 
not meet the knub of the problem. It is has been submitted to me that there 
should also be an offence of using a surveillance device with a similar intent; and I 
accept that submission. The consent required, however, would be the consent of 
the person (or persons) under journalistic investigation. In this context l  use the 
term ‘surveillance device’ to mean any equipment which enables personal infor­
mation to be obtained without the knowledge of the person concerned or the 
lawful occupant, as the case may be.

Photograph
7 15 In the case of taking a photograph of an individual on private property, 
without consent to the taking of the photograph, it would not be an offence 
unless there was an intent to identify a particular individual. So, for example, no 
offence would be committed if a photograph were taken of a crowd of people on 
private property, if the intent were simply to illustrate the crowd. An offence 
would only be committed if the photograph had been taken with the specific 
intent of identifying a particular individual or individuals.

Recording
7 16 This offence also covers recording the voice of an individual who is on 
private property, without consent to the making of the recording, with a view to 
its publication, and with intent that the individual shall be identifiable. The 
offence would not cover circumstances in which a journalist might record a 
telephone conversation he had with another person, who might be on private 
property, even though consent had not been obtained. The act to be outlawed is 
the surreptitious recording of a conversation to which the person making the 
recording was not a party. For the offence to be proved, it would have to be 
shown that the recording was made with a view to its publication and with intent 
that the individual should be identifiable. In this context ‘publication’ meains 
making generally available the sound track of part or all of the recording.

Defences
7 17 The Privacy Committee recommended that there should be certain lim­
ited defences to the proposed offences. It was their view that these defences 
should not be extended to a general ‘public interest’ defence, but should be more 
narrowly drawn. It has been submitted to me that no ‘public interest’ defence 
should be available. However, my view is that while the behaviour which should 
be outlawed represents an unjustifiable physical intrusion, there are circum­
stances in which such intrusion can be justified on the basis of narrowly drawn 
‘public interest’ considerations. I have therefore concluded that the defences 
identified by the Privacy Committee should be available, but, having regard to 
submissions made to me, 1 take the view that some additions to them should now
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be made. The Privacy Committee’s Report recommended that it should be a 
defence to any of the proposed offences that the act was done:

(i) for the purpose of preventing, detecting or exposing the commission of 
any crime or other seriously anti-social conduct;

(ii) for the protection of public health or safety; or
(iii) under any lawful authority.

7.18 A further defence, as set out in Appendix Q 4 iii of the Privacy Com­
mittee’s Report, should be added; ,

__ for the purpose of preventing the public from being misled by some public
statement or action of the individual concerned.

7.19 I also received evidence to the effect that the proposed criminal offences, 
as outlined in the Privacy Committee’s Report, would seriously impede the work 
of responsible investigative journalism.

7.20 lam  aware that, assuming there was prima facie evidence of an offence (as 
proposed) having been committed, none of the defences proposed by the Privacy 
Committee might have been of any avail in several of the recent highly-publi­
cised cases relating to the private lives of members of the Royal family or 
Members of Parliament. The Privacy Committee was not focusing principally on 
people in the public eye. Accordingly, I have considered whether there should 
not be a further specific ‘public interest’ defence. As I have set out in paragraph 
4.38,1 have concluded that while, prima facie, everyone is entitled to protection 
of their privacy, those persons discharging public functions must be prepared to 
expect the level of that protection to be reduced to the extent, but only to the 
extent, that it is necessary for the public to be informed about matters directly 
affecting the discharge of their public functions. 1 would, therefore, recommend 
that a further defence should be available:

— for the purpose of informing the public about matters directly affecting 
the discharge of any public function of the individual concerned.

Anti-social conduct
7.21 The Privacy Committee was of the view that it would be too harsh to 
restrict the first defence to the prevention, detection or exposure of crime alone. 
The Privacy Committee accordingly proposed that ‘seriously anti-social conduct’ 
which though not in itself criminal, was so seriously socially offensive, that it 
should also provide the basis for a defence. But what does it mean? Mr Michael 
Leapman, in his book Treacherous Estate, records the instance in the career of 
Peter Rachman, the slum landlord whose name had featured in the Profumo 
case. Rachman had developed a technique of buying run-down property 
cheaply, because it was partly occupied by statutory tenants, who were hard to 
remove legally. He filled the flats with people whom he expected would enjoy 
noisy parties. This provoked the tenants into moving elsewhere. Rachman then 
got rid of the new tenants and was left with empty properties that he could sell at 
a large profit. That type of behaviour provides a striking example of ‘seriously 
anti-social conduct’. Sir John Donaldson (now Lord Donaldson of Lymington), 
the Master of the Rolls, had used the expression ‘anti-social behaviour’, in this 
context, in Francome v Mirror Group Newspapers [1984] 1 WLR 892. The 
Privacy Committee adapted it, in its proposed code of practice, to ‘seriously 
anti-social conduct’. The expression also features regularly in the industry’s code 
of practice. Nevertheless, it has been submitted to me that magistrates might 
have great difficulty in deciding, in any particular case, whether the conduct 
under consideration was ‘seriously anti-social conduct’; and I accept that it might 
be considered too difficult a concept for criminal legislation.

54

Prosecution
7.22 A prosecution for any of these criminal offences should be brought only 
with the consent of the Director of Public Prosecutions.
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Burden and standard of proof
’1  2 2  The burden of proving a defence to the criininal offences should fall on the 
defendant, but would be discharged on a balance of probabilities.

Penalties
7 24 The Privacy Committee did not specifically consider what penalties would 
be aopropriate. In my view the offences should all be summary offences (carry­
ing a maximum financial penalty of the maximum of the lew l 5 fine-^:urrently 
£5 000) and should not carry the penalty of imprisonment. The offences should 
not carry a power of arrest; this would be inappropriate if the maximum penalty 
were a fine If the police had reason to believe that a journalist was committing a 
criminal offence, they could report the person, and existing powers of enforce­
ment would probably be adequate.

Summary of offences
7 25 I accordingly recommend (recommendation 2) that the criminal offences 
proposed by the Privacy Committee in paragraph 6.33 of its Report should (with 
modifications) now be enacted;

The following should be criminal offences in England and Wales;
(a) entering or remaining on private property without the consent of 

the lawful occupant, with intent to obtain personal information 
with a view to its publication; or

(b) (i) placing a surveillance device on private property without the
consent of the lawful occupant, with intent to obtain personal 
information with a view to its publication; or

(ii) using a surveillance device (whether on private property or 
elsewhere) in relation to an individual who is on private 
property, without the consent of the individual to such use, 
with intent to obtain personal information about that individ­
ual with a view to its publication; or

(c) taking a photograph, or recording the voice, of an individual who is
on private property, without his consent to the taking or recording,
with a view to its publication and with intent that the individual 
shall be identifiable.

7.26 I recommend that it should be a defence to any of the proposed offences 
that the act was done;

(a) for the purpose of preventing, detecting or exposing the com­
mission of any crime or other seriously anti-social conduct; or

(b) for the purpose of preventing the public from being misled by some 
public statement or action of that individual; or

(c) for the purpose of informing the public about matters directly 
affecting the discharge of any public function of the individual 
concerned; or

(d) for the protection of pubhc health or safety; or
(e) under any lawful authority.

Civil remedy
7 27 The Privacy Committee’s Report also recommended that an individual 
having a sufficient interest should be able to apply for an injunction against the 
DubUcation of any material obtained by means of any of the criminal offences, or, 
if the material had already been published, for damages or an account of profits. 
I recommend that the High Court should have the power, on the application of 
the individual concerned, to grant an injunction restrammg the publication of 
anv information, photograph or recording obtained by means of any act which 
constitutes one of the proposed offences; and if the individud to whom it relates 
should have a right of action against any person who publishes it for any loss
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suffered by that individual and for an account of any profits arising to that 
person,as a result of publication. As the Law Society has pointed out to me, if 
criminal sanctions are to be introduced to prevent the physical intrusion into an 
individual’s private life, it is important that the individual affected by the mis­
chief should be given a civil remedy to obtain compensation for any distress or 
damage which that individual may have suffered.
7.28 If the commission of an offence could properly be inferred, even if it had 
not been possible to prove the offence to conviction, the associated civil remedy 
should still be available.
7.29 The civil remedy should be available if the act set out in any of the 
proposed criminal offences took place outside England and Wales, if it was done 
with a view to publication in England and Wales.
7.30 The defences which would be available to the criminal offences would also 
be available as defences to the dvil remedy.

Legislation
7.31 I have sought to provide draft clauses which could give effect to the 
criminal offences I have outlined. These are set out in Appendix D.

An alternative approach
7 32 Since, however, I am recommending the introduction of a statutory 
complaints tribunal, an alternative (though, I believe, less satisfactory) approach 
would be to incorporate the substance of the proposed criminal offences into the 
statutory code which the statutory tribunal (with its power to fine) would 
administer.

Tort of infringement of privacy
7.33 The Privacy Committee recommended (recommendation 10) that a tort of 
infringement of privacy should not then be introduced. The Committee con­
sidered that it would be possible to define a satisfactory tort of infringement of 
privacy, and the Committee’s grounds for recommending against a new tort did 
not include difficulties of definition. The Committee concluded that an over­
whelming case for then introducing a statutory tort of infringement of privacy 
had not so far been made out and that the better solution lay with the measures 
set out elsewhere in the Report.
7.34 The Committee, however, expressly made its recommendation on the 
assumption that the improved scheme for self-regulation would be made to 
work, and that, should this fail, the case for a statutory tort of infringement of 
privacy might have to be considered. Since I take the view that the Press 
Complaints Commission is not operating as a effective regulator of the press, and 
am recommending the introduction of a statutory regime, reconsideration of the 
case for the introduction of a new statutory tort is now necessary.

7.35 The evidence submitted to me and the other material which I have read 
raises a wide range of options. In summary, there are those (including the Press 
Complaints Commission) who have contemplated the possibility of there being a 
statutory regulatory regime as well as a tort of infringement of privacy. Alterna­
tively, there are those that have taken the view that it is in the protection of 
privacy that the Press Complaints Commission has failed, and is bound to fail, 
and that, accordingly, there is need for a law which wall adequately protect 
privacy, but which need go no further. Alternatively, there are those who take 
the view that the solution would be to introduce a new tort, but only if that were 
to be balanced by a Freedom of Information Act. Finally, there are those who 
would be opposed to any new tort on any terms (or to effect being given to such a 
tort by any statutory regulatory regime), on the grounds that it would result in 
censorship and a destruction of the freedom of the press. To some, the withhold­
ing of the publication of what is true, subject to certain closely-defined excep­
tions, is wholly unacceptable.
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-7 35 It has been urged on me that I should have particular regard to  the law of 
other countries, and I have done this. Whilst the Review was in progress a court 
in France awarded damages to the Duchess of York in respect of ■^e photographs 
which had been taken of her (see paragraph 4.52) in contravention of their laws 
protecting privacy. Why should there not be similar relief here? The Privacy 
^ m m itte e  expressed the view (paragraph 2.6 of the Report) that measures 
adopted in one country might not travel well to another with different history, 
culture, tastes and constitutional arrangements. I see no reason now to take a 
different view. Further, the introduction of a statutory regulatory regime should 
provide adequate remedies for unjustified infringements of privacy, at least by 
the press.
"7 37 tort of infringement of privacy could not sensibly be restricted simply to
the press. It would plainly have to cover the whole of the media. And, perhaps 
more significantly, it would have to cover a wide range of human and technologi­
cal activity. I doubt whether this has been fully taken into account by those who 
presently advocate the introduction of a new tort. The wide range of activities 
which the Younger Committee had to consider illustrates the point; and that 
Committee reported over 20 years ago. Technological development has not 
stood still in the intervening years.
7 38 The terms of reference of the Privacy Committee focused on the measures 
needed to give further protection to individual privacy from the activities of the 
press: they did not extend beyond the press. My present terms of reference focus 
on the effectiveness of self-regulation of the press; again they did not extend 
beyond the press. In my view, before any wide-ranging new tort of infringement 
of privacy could be introduced here, it would be necessary for the proposed tort 
to receive more detailed consideration than it has during the last two decades. As 
the Newspaper Society submitted to me, ‘Any such change should be presaged 
by a new wider debate about privacy laws and the nature of defences to privacy 
actions, freedom of expression, and the reform of media law’. I have also noted 
the Lord Chancellor’s recent proposal to set up a summary procedure in libel 
actions.
7 39 Should the introduction of a statutory regime of press regulation await the 
outcome of a consideration of new tort of infringement of privacy? In my view it 
should not.
7 40 First, the pressing social need which has to be addressed is protection 
against unjustifiable infringements by the press. As I have already indicated in 
paragraph 6.3 ,1 am of the view that this is best handled by a tribunal which would 
have jurisdiction to deal specifically with press matters. A  press tribunal would 
acquire a valuable expertise which is not generally available to the regular courts 
of law. A  tribunal would also be more accessible.
7.41 Secondly, if, after consideration, the Government of the day should reach 
the conclusion that there was a need for a wide-ranging tort of infringement of 
privacy, that would not do away with the need for a press tribunal. The tort 
would cover all aspect of infringement of privacy: the tribunal would cover all 
aspects of press regulation. There would inevitably be some overlap. As I have 
already indicated in para^aph  6.27, a complainant who had two legally enforce­
able redresses would similarly have to elect which to pursue.

7 42 The matter, however, appears to me to be sufficiently serious and worthy 
of detailed consideration that I recommend (recommendation 3) that the 
Government should now give further consideration to the introduction of a new 
tort of infringement of privacy.

Data Protection Act 1984
7.43 It has been pointed out to me that the Data Protection Act 1984 may 
already provide some remedies against infringement of privacy by the press. The 
Act is intended to regulate the use of automatically processed information 
relating to individuals and the provision of services in respect of such infor­
mation. It defines “personal data” to mean data (capable of being processed by
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eauipment operating automatically) consisting of information which relates to a 
Uving individual who can be identified from that information, including any 
expression of opinion about that individual. It also defines processing , in 
relation to data, to amending, augmenting, deleting or re-arranging the data or 
extracting the information constituting the data, but does not apply to any 
operation performed only for the purpose of preparing the text of documents.

7.44 The data protection principles contained in Schedule 1 of the 1984 Act are 
these:

(i) The information to be contained in personal data shall be obtained, and 
personal data shall be processed, fairly and lawfuUy.

(ii) Personal data shall be held only for one or more specified and lawful . 
purpose or purposes.

(hi) Personal data held for any purpose or purposes shall not be used or 
disclosed in any manner incompatible with that purpose or those 
purposes.

(iv) Personal data held for any purpose or purposes shall be adequate, rel­
evant and not excessive in relation to that purpose or those purposes.

(v) Personal data shall be accurate and, where necessary, kept up to date.
(vi) Personal data held for any purpose of purposes shall not be kept for longer 

than is necessary for that purpose or those purposes.
(vii) An individual shall be entitled;

(a) at reasonable intervals and without undue delay and expense
__ to be informed by any data user whether he holds personal

data of which that individual is the subject; and
__ to access to any such data held by data user; and

(b) where appropriate, to have such data corrected or erased,
(viii) Appropriate security measures shall be taken against unauthorised access 

to, or alteration, disclosure or destruction of, personal data and against 
accidental loss or destruction of personal data,

7 45 Many newspapers, and probably all national newspapers, are today pro­
duced using electronic technology. It could be argued that this technology is used 
solely for the purpose of preparing the text of documents (in this case news- 
napers) However, there is good case for saying that the technology is capable of 
neater processing than that, and that accordingly personal information held 
electronically by newspaper publishers is personal data for the purposes of the 
1984 Act Accordingly, the principles of that Act would apply to the press. In 
particular, section 22 of the 1984 Act provides that an individual who is the 
subject of personal data held by a data user and suffers damage by reason of the 
inaccuracy of that data shall be entitled to  compensation from the data user for 
that damage and for any distress which the individual has suffered by reason of 
the inaccuracy.
7.46 It seems to me that the full potential impact of the Data Protection Act 
1984 on the use by the newspaper industry of personal data, held and processed 
electronically, has not been fully realised, and 1 recommend (recommendation
4) that the Government should now give further consideration to the extent to 
which the Data Protection Act may contain provisions which are relevant for 
purposes of misrepresentation or intrusion into personal privacy by the press.

Reporting restrictions
y ^7 j  have pointed out in paragraph 3.14, the legislation has partially given
effect to the recommendations concerning legal restrictions on press reporting. 
In substance recommendation 6 of the P riv a^  Committee’s Report (concerning 
the extension of the statutory prohibition on identifying rape victims to cover the 
victims of sexual assaults) has been enacted.
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7 48 I therefore recommend (recommendation 5) that, in order to give effect to 
the  recommendations of the Privacy Committee in this respect, the Government 
should now give further consideration to amending the legislation on the non­
identification of minors in England and Wales to eliminate any inconsistencies or 
uncertainties (recommendation 5 of the Privacy Committee), and that, in any 
criminal proceedings in England and Wales, the Court should have the power to 
m ake an order prohibiting the publication of the name and address of any person 
against whom the offence is alleged to have been committed, o r of any other 
matters likely to lead to his or her identification (recommendation 7 of the 
Privacy Committee).

Jigsaw identification
7 49 The Privacy Committee recommended (recommendation 8) that after 
consulting the press and broadcasting authorities, the Press Complaints Com­
mission should issue early guidance on jigsaw identification. No such guidance 
has yet been issued although I understand from the Press Complaints Com­
mission and from Pressbof that steps have been taken to consult trade associ­
ations. This is a matter which clearly needs to be taken forward urgently.

Interception of telephone transmissions .
7 50 During the course of my review there were two occasions where private 
telephone conversations were allegedly intercepted, and the contents of those 
conversations published in whole or in part.
7 51 The first of these concerned alleged telephone conversations between Mr 
David Mellor, then Secretary of State at the Department of National Heritage, 
and Ms Antonia de Sancha. It was claimed that the owner of the flat which Ms de 
Sancha made use of had allowed a reporter from The People to monitor the 
telephone calls which Mr Mellor made to Ms de Sancha (see paragraphs 
4.65-4.68).
7 52 In  the second case, a tape recording of an alleged conversation between 
the Princess of Wales and a m.ale friend was published in The Sun, and made 
available on a premium rate telephone service. On this occasion it was alleged 
that, as the male caller had been using a mobile telephone, the conversation had 
been recorded off-air (see paragraph 4.53).
7.53 Both these instances raise questions of legality and propriety, particularly 
when the contents of such conversations are made public.
7 54 Section 1 of the Interception of Communications Act 1985 makes it an 
offence intentionally to intercept a communication in the course of its trans­
mission by means of a public telecommunications system (as defined in the 
Telecommunications Act 1984) except where;

(i) interception is in obedience to a warrant issued under the Act;
(ii) there are reasonable grounds for believing that one of the parties to the 

communication has consented to the interception;
(iii) the communication is intercepted for purposes connected with the pro- 
 ̂ vision of public telecommunications services or with the enforcement of

any enactment relating to these services; or
(iv) the communication is being transmitted by wireless telegraphy and is 

intercepted with the authority o f the Secretary of State for purposes 
connected with the issue of a license under the Wireless Telegraphy Act 
1949 or the prevention or detection of interference with wireless 
telegraphy.

7 55 The offence relates solely to the interception of communications. This 
term is not defined in the Act. No further offence is committed under the Act if 
the communication is recorded, nor does the Act provide offences relating to the 
publication of intercepted material. Prosecutions have rarely been made under 
the 1985 Act. There were four prosecutions in England and Wales in 1988 and 
one in 1990.
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7 56 In any individual case, there may be particular difficulty m adducing 
evidence that a call has been intercepted. For exainple, even where a ffipe 
purporting to be a recording of a telephone call exists, it may require the parties 
to the call to confirm its authenticity before a prosecution could be brought.
7 57 Under section 5(b) of the Wireless Telegraphy Act 1949 (as amended), it 
is an offence if a person, otherwise than under the auffiority of the Secretary of 
State or in the course of his duty as a servant of the Crown, does either of the
following: , . - . •

fi) uses any wireless telegraphy apparatus with intent to obtain information 
as to the contents, sender or addressee of any message (whether sent by 
means of wireless telegraphy or not) which neither the person using the 
apparatus nor any person on whose behalf he is acting is authorised by the 
Secretary of State to receive; or

nil except in the course of legal proceedings or for the purpose of any report
thereof d i s c l o s e s  any information as to the contents, sender or addressee
of any such message, being information which would not have come to his 
knowledge but for the use of wireless telegraphy apparatus by him or by 
another person.

7 58 It is therefore an offence under this section of the Act to monitor without 
authority the radio link between a cellular hand set and the cellular operator s 
base station or disclose the content of any message received.
7 59 However, the cellular operator’s telecommunications systems have been 
designated by the Secretary of State for Trade and Industry under section 9(1) of 
the Telecommunications Act 1984 as public telecommunications systems As a 
result the unauthorised monitoring of such communications is also an offence 
under section 1 of the Interception of Commumcations Act 1985.

Mobile telephones
7 60 Mobile telephones are provided in the UK by Vodafone Ltd and Celffiet 
fin which BT has a majority shareholding) using analogue technology. Mobile 
telephone calls are susceptible to monitoring by the use of scanners and other 
radio receivers. I understand that new mobile systems use digit^al technology and 
suDDort a range of advanced services and features, one of which is a sophisticated 
encryption system. This encryption will be beyond the means of casual users of 
mdio scanners to break. It may be that this will mean that the interception of such 
communications would no longer present a problem.

Interception
7 61 The Wireless Telegraphy Act 1949 is primarily concerned with ensuring 
that unlawful radio transmissions do not interfere with those which have been 
authorised. Receive-only apparatus (which includes the type of scanners used for 
interception of cellular communications) normally poses no interference threat 
and is Lem pted from the need to be Ucensed under section 1 of the Wireless 
Telegraphy Act 1949 by the Wireless Telegraphy Apparatus (Receivers) 
lExemption) Regulations 1989 (SI 1989/123). There are no restrictions on the 
manufacture and sale of such equipment. Scanners can be lawfully used for 
receiving messages clearly designed for p n e ra l reception, for example, 
ised sound broadcasts, messages sent by radio a m a tp rs  and Cihzens Band 
Radio and, at sea, weather or navigation information. Persons employed within 
the radio communications industry also need to use scanners,
7 62 Under section 7 of the Wireless Telegraphy Act 1967, it is possible for the 
Secretary of State to make an order prohibiting the manufacture, sale, letting on 
hire possession and importation of wireless telegraphy apparatus for the pur- 
nose of preventing or reducing the risk of interference to other such apparatus. 
As scanners are inherently incapable of transmitting they do not normally pose 
an interference threat and section 7 would not be applicable. Pnmary legislatip  
would therefore be needed to effect a ban, but any such restriction would run the 
risk of being challenged under the Treaty of Rome as a bam er to trade.
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7 63 Neither would it be practical to contemplate the licensing of scanners, 
l i ie re  is already a very large number of scanners freely in circulation both in the 
UK and other EC  Member States. The existence or use of a scanner cannot be 
technically detected. Consequently licence evasion could not realistically be 
combatted. Adding a new offence of unlicensed use would, in itself, achieve 
little- use to intercept telephone conversations is already illegal. The Home 
Office told me that any proposal to record at the point of sale details of the 
purchaser of a scanner for the purpose of licensing would also be undermined by 
the large number already in circulation and the very active second-hand market.

7 64 Section 1 of the Interception of Communications Act 1985 makes it an 
okence intentionally to intercept a communication in the course of its trans­
mission by means of a public telecommunications system. The definition of a 
pubhc telecommunications system is provided in section 10(1) of the Act as 
having the same meaning as in the Telecommunications Act 1984.

7 65 Section 10(2) of the Interception of Communications Act provides th a t, in 
addition the Act should apply to an external communication—that is where one 
end is outside the British Islands—even though they are not in the course of 
transmission by means of a public system, if the mode of transmission of the 
communication identifies it as a communication which is to be transmitted by 
means of a public system. This provision ensures that the A ct cannot be circum­
vented by intercepting at a point outside the United Kingdom public network 
UK calls sent to or received from overseas. It was not intended that it should 
have any other relevance to domestic systems.

7 66 All telecommunications systems, whether public or private, require a 
licence issued by the Secretary of State under section 7 of the Telecommuni­
cations Act 1984. Licences may be granted to all persons, to persons of a class or 
to a particular person. They may authorise the connection to a telecommuni­
cations system of another system or of apparatus. Section 8 describes additional 
conditions to be included in licences to which the section applies. Section 9 
permits (but does not require) the Secretary of State to designate as a public 
telecommunications system a system run under a licence containing such 
conditions.
7.67 The following systems have been designated under section 9;

(i) The BT, Kingston and Mercury fixed networks.
(ii) The Vodafone and Cellnet mobile systems.
(iii) The Hutchinson Microtel and Mercury Personal Communications 

Networks.
(iv) About 120 cable television companies’ systems.

7 68 The Secretary of State is considering applications for new telecommuni­
cations licences from a number of companies wishing to run systems which are 
likely to be designated as public telecommunication system in due course. The 
period of pubhcation required by the Act to take place before licences are issued 
for such systems has recently been completed in the case of four new operators.

7 69 The systems which may be run are defined in each licence. In the case of 
fixed systems the operators’ systems have been defined as ending at a network 
termination point. In domestic premises, this usually means the master socket on 
the wall In the case of the mobile networks, the licensed systems consist of radio 
base stations and switches. Customers’ handsets are operated under a general 
licence applying to all persons. The mobile operators have applied for licences 
allowing them to run fixed systems in addition to their mobile networks.

7 70 Interception of communications, once the signal has left the public net­
work, or before the signal has reached the network, is thus not caught by section 
1 of the Interception of Communications Act 1985, since at that point the 
communication is not in the course of its transmission by means of a public 
system There may be issues of trespass arising from the action which is needed to 
install the device and, conceivably, of damage to the intercepted system. While
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the interception of communications beyond the limits of the public telecommuni­
cation system does not usually give rise to any offence under the 1985 Act, there 
are offences under section 5 of the Telecommunications Act 1984 of runmng an 
unlicensed system, connecting apparatus or another system not authorised to be 
connected to a particular licensed system or providing services not authorised to 
be provided which could arise. Prosecutions are undertaken by either the Direc­
tor General of Telecommunications or the Secretary of State. No prosecutions 
have ever been undertaken under this section. However, the two main class 
licences, under which branch systems or private or domestic systems are run, in 
their present form, make the connection of apparatus not approved for connec­
tion to a public telecommunication system to which that system is connected to a 
breach of a licence condition rather than an unauthorised connection. It is still 
possible to postulate circumstances in which an offence under section 5 might be 
committed. Obtaining evidence after the event would be difficult, as it would 
involve finding the exact apparatus used and being able to show the positions of 
the different pieces of apparatus and the distances between them.

7.71 Abstraction of electricity is a specific offence under section 13 of the Theft 
Act 1986. In these circumstances, other than in the case of an optical fibre, a 
small amount of electricity might possibly be treated as being used without 
authority.

7.72 Most offices are served by switches which are connected to the public 
network but are not part of it. Unless section 10(2) applied, the Interception of 
Communications Act would not apply to an interception carried out by whatever 
means at any point on a private telecommunications S3̂ tem.

The way forward
7 73 It appears that the alleged interception of the telephone conversation 
between Mr Mellor and Ms de Sancha was lawful. But it also appears that the 
interception of the telephone conversation allegedly between the Princess of 
Wales and a m.ale friend may well have been unlawful. However, in order to 
b rin ra”succe*ssful prosecution, it would have been necessary to establish the 
identity of the callers, and establish that they did not intend their conversation to 
be intercepted. There appear to be gaps in the legislation designed to protect 
private telephone conversations. Such gaps provide fertile ground for journal­
ists The full extent of this matter, however, is one which extends beyond my 
terms of reference. I note that there appears to be a prima facie case for 
strengthening the law in this area, and I recommend (recommendation 6) that 
the Government should now give further consideration to the legislation cover­
ing interception of telecommunications with a view to identifying all significant 
gaps and determining whether any further legislation is needed.
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8  C o n c l u s i o n

g  ̂ The Privacy Committee hoped that the new regime of the self-regulatory 
Press Complaints Commission would be effective, and the Government shared 
that view. The sanction of the prospect of statutory intervention, which was 
plainly spelt out, should have been powerful enough.

8 2 I therefore regret that I have reached the conclusion that the Press Com- 
niaints Commission, as set up by the press, has not proved itself to be an effective 
r^egulator, and to have had to recommend that the Government should now 
introduce a statutory regime.

8 3 I do not doubt that my recommendations will be met with claims that they 
will result in a censorship and gagging of the press, that they will prevent 
responsible investigative journalism and that they will only serve as a shield for 
the wicked.

8.4 Since the name of the late Mr Robert Maxwell may be on many lips, it will 
perhaps be as well also to remember that he was amongst the most ardent of 
advocates that the press should be left to regulate itself.

8 5 The Press Complaints Commission in its first annual report, contemplating 
the Privacy Committee’s proposals for a statutory regime (should self-regulation 
fail) wrote this: ‘Such a scheme would indeed give governments extensive means 
to emasculate the press, whatever safeguards might accompany its introduction, 
such as they have not possessed for centuries.’

8 6 I do not believe that the statutory regime which has been proposed will do 
any such thing. If I thought that it would, I would not recommend it.

8 7 My recommendations are designed to make a positive contribution to the 
development of the highest standards of journalism, to enable the press to 
operate freely and responsibly, and to give it the backing which is needed, in a 
fiercely competitive market, to resist the wildest excesses. They are not designed 
to suppress free speech, or to stultify a vibrant and dynamic press. They are 
designed principally to ensure that privacy, which all agree should be respected, 
is protected from unjustifiable intrusion, and protected by a body in which the 
public, as well as the press, has confidence.

David Calcutt
Queen’s Counsel

Secretariat: 
Robert Eagle 
Christine Knox 
Norma Johnson
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Appendix B

T h e  R e c o m m e n d a t io n s  o f  t h e  P r i v a c y  C o m m it t e e  

S u m m a r y  o f  r e c o m m e n d a t io n s  

Physical intrusion
1 The following acts should be criminal offences in England and W  ales:

fa) entering private property, without the consent of the lawful occupant, with 
intent to obtain personal information with a view to its publication;

fb) placing a surveillance device on private property, without the consent of the
 ̂ lawful occupant, with intent to obtain personal information with a view to its

publication; and
fc) taking a photograph, or recording the voice, of an individual who is on

private property, without his consent, with aview to its pubUcation and with
intent that the individual shall be identifiable.

2 It should be a defence to any of these proposed offences that the act was done;
(a) for the purpose of preventing, detecting or exposing the commission of any 

crime, or other seriously anti-social conduct; or
(b) for the protection of public health or safety; or
(c) under any lawful authority.

3 An individual having a sufficient interest should be able to apply for an injunc­
tion against the publication of any material obtained by means of any of these 
criminal offences or, if the material has already been published, for damages or an 
account of profits.
4 Further consideration should be given to the extent to which the law in Scotland 
needs to be extended to cover the proposed offences and civil remedy and how this 
might best be done.

Legal restrictions on press reporting
5 Consideration should be given to amending the legislation on the non-identifi­
cation of minors in England and Wales to eliminate any inconsistenaes or
uncertainties.
6 The statutory prohibition on identifying rape victims in England and Wales 
should be extended to cover the victims of the sexual assault.
7 In any criminal proceedings in England and Wales, the court should have the 
nower to make an order prohibiting the publication of the name and address of any 
person against whom the offence is alleged to have been committed, or of any other 
matters likely to lead to his or her identification. This should only be exerased if the 
court believes that it is necessary to protect the mental or physical health, personal 
security or security of the home of the victim.
8 After consulting the press and the broadcasting authorities, the Press Com­
plaints Commission (see 11 below) should issue early guidance on jigsaw 
identification.

Right of reply
9 A statutory right of reply should not be introduced.

75

8 8

MOD300008297



For Distribution to C P s

Tort of infringement of privacy
10 A  tort of infringement of privacy should not presently be introduced.

Press Complaints Commission
11 The press should be given one final chance to prove that voluntary self­
regulation can be made to work.

The Press Council should be disbanded and replaced by a Press Complaints 
Commission.
13 The Press Complaints Commission should concentrate on providing an 
effective means of redress for complaints against the press.
14 The Press Complaints Commission should be given specific duties to con­
sider complaints both of unjust or unfair treatment by newspapers or periodicals 
and of unwarranted infringements of privacy through published material or in 
connection with the obtaining of such material.
15 The Press Complaints Commission should publish, monitor and implement 
a comprehensive code of practice for the guidance of both the press and the 
public.
16 The Press Complaints Commission should operate a hot line for complain­
ants on a 24-hour basis.
17 Press Complaints Commission adjudications should, in certain cases, 
include a recommendation that an apology be given to the complainant. The 
precise form of the apology, including whether it should be given publicly or 
privately, could also be prescribed. Where a complaint concerns a newspaper’s 
refusal to give an opportunity to reply to an attack made on a complainant or to 
correct an inaccuracy, the Press Complaints Commission should be able to 
recommend the nature and form of reply or correction including, in appropriate 
cases, where in the paper it should be published.
18 The Press Complaints Commission should have an independent chairman 
and no more than 12 members, with smaUer sub-com.mittees adjudicating on- 
complaints under delegated powers.
19 Appointments to the Press Complaints Commission should be made by an 
Appointments Commission with explicit freedom to appoint whoever it con­
siders best qualified. The Appointments Commission itself should be indepen­
dently appointed, possibly by the Lord Chancellor,
20 The Press Complaints Commission should have clear conciliation and 
adjudication procedures designed to ensure that complaints are handled with the 
minimum of delay. Whenever practical it should first seek conciliation. There 
should also be a fast track procedure for the correction of significant factual 
errors. The Commission should also have a specific responsibility and procedure 
for initiating inquiries whenever it thinks it necessary.
21 Complaints committees should have delegated power to release adjudi­
cations, subject to a right of appeal for either party to the full Press Complaints 
Commission before publication.
22 The Press Complaints Commission should not operate a waiver of legal
rights. .
23 If the industry wishes to maintain a system of non-statutory self-regulation, 
it must demonstrate its commitment, in particular by providing the necessary 
money for setting up and maintaining the Press Complaints Commission,

Statutory complaints procedures
24 If the press fails to demonstrate that non-statutory self-regulation can be 
made to work effectively, a statutory system for handling complaints should be 
introduced.
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25 If maverick publications persistently decline to respect the authority of the 
Press Complaints Commission, the Commission should be placed on a statutory 
footing. It should be given sufficient statutory powers to enable it to require any 
newspaper, periodical or magazine to respond to its inquiries about complaints . 
and to publish its adjudications as directed. It should be able to recommend the 
payment of compensation.

26 The Government should set the budget for any statutory Press Complaints
Commission and provide the money which it should then reclaim from the 
industry. The industry should set up a funding body which would apportion the 
cost between, and collect the money from, various industry bodies or individual 
publications. •

Press Complaints Tribunal
27 Should the press fail to set up and support the Press Complaints Com­
mission, or should it at any time become clear that the reformed non-statutory 
mechanism is failing to perform adequately, this should be replaced by a statu­
tory tribunal with statutory powers and implementing a statutory code of 
practice.

28 There should be two separate triggers for the replacement of the Press 
Complaints Commission by a Press Complaints Tribunal.

29 A  Press Complaints Tribunal should perform two distinct functions. First, it 
should attempt conciliation and investigate complaints. Secondly, where necess­
ary, it should resolve disputes by ruling whether there had been a breach of the 
code of practice. This should be reflected in its stmcture and procedures.

30 The Press Complaints Tribunal should be able to award compensation. 
Unless the complainant can show financial loss, the amount of compensation 
should be limited by statute. This limit should be periodically reviewed.

31 In privacy cases, the Press Complaints Tribunal should be able to restrain 
publication of material in breach of the code of practice by means of injunctions. 
No injunctions should be granted if the publisher could show that he had a good 
arguable defence.

32 The Tribunal chairman should be a judge or a senior lawyer appointed by 
the Lord Chancellor. He should sit with two assessors drawn from a panel 
appointed by the Home Secretary.
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Appendix C

C o d e s  o f  P r a c t i c e
THE PRIVACY COMMITTEE’S 

PROPOSED CODE OF 
PRACTICE

Introduction
All members of the press have a duty 
to maintain the highest professional 
and ethical standards. In doing so, 
they should have regard, in particu­
lar, to the provisions of this code of 
practice. Editors are responsible for 
the actions of those employed by 
their publications. They should also 
satisfy themselves as far as possible 
that material accepted from non-staff 
members was obtained in accordance 
with this code.

PRESS INDUSTRY’S CODE OF 
PRACTICE

All members of the Press have a duty 
to maintain the highest professional 
and ethical standards. In doing so, 
they should have regard to the pro­
visions of this code of practice and to 
safeguarding the public’s right to 
know.
Editors are responsible for the 
actions of journalists employed by 
their publications. They should also 
satisfy themselves as far as possible 
that material accepted from non-staff 
members was obtained in accordance 
with this code.
While recognising that this involves a 
substantial element of self-restraint 
by editors and journalists, it is 
designed to be acceptable in the con­
text of a system of self-regulation. 
The code applies in the spirit as well 
as in the letter.
Any publication which is criticised by 
the PCC under one of the following 
clauses is duty bound to print the full 
adjudication which follows in full and 
with due prominence.
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t h e  p r i v a c y  COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

1 Accuracy
(i) Newspapers and periodicals 
should take care not to publish inac­
curate, misleading or distorted 
material.
(ii) Whenever it is recognised that a 
significant inaccuracy, misleading 
statement or distorted report has 
been published, it should be cor­
rected promptly and with due 
prominence.
(iii) An apology should be published 
whenever appropriate.
(iv) A  newspaper or periodical 
should always report fairly and accu­
rately the outcome of an action for 
defamation to which it has been a 
party.

2 Right of Reply
Individuals or organisations should 
be given proportionate and reason­
able opportunity to reply to criticisms 
or alleged inaccuracies which are 
published about them.

3 Comment, Conjecture and Fact
Newspapers should distinguish 
clearly between comment, conjec­
ture and fact.

PRESS INDUSTRY’S CODE OF 
PRACTICE

1 Accuracy
(i) Newspapers and periodicals 
should take care not to publish inac­
curate, misleading or distorted 
material.
(ii) Whenever it is recognised that a 
significant inaccuracy, misleading 
statement or distorted report has 
been published, if should be cor­
rected promptly and with due 
prominence.
(iii) An apology should be published 
whenever appropriate.
(iv) A  newspaper or periodical 
should always report fairly and accu­
rately the outcome of an action for 
defamation to which it has been a 
party.

2 Opportunity to reply 
A  fair opportunity for reply to inaccu­
racies should be given to individuals 
or organisations when reasonably 
called for.

3 Comment, Conjecture and Fact
Newspapers, while free to be parti­
san, should distinguish clearly 
between comment, conjecture and 
fact.
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THE PRIVACY COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

4 Privacy
(i) Making enquiries about the per­
sonal lives of individuals without 
their consent is not generally 
acceptable.
(ii) Publishing material about the 
personal of individuals without their 
consent is not generally acceptable.
(iii) An intrusion into an individual’s 
personal life can be justified only for 
the purpose of detecting or exposing 
crime or seriously anti-social con­
duct, protecting public health or 
safety, or preventing the public being 
misled by some public statement or 
action of that individual.
(iv) An individual’s personal life 
includes matters of health, home, 
personal relationships, correspon­
dence and documents but does not 
include his trade or business.

5 Hospitals
(i) Journalists or photographers 
making enquiries at hospitals or simi­
lar institutions should identify them­
selves to a responsible official and 
obtain permission before entering.

(ii) The restrictions on intruding into 
privacy are particularly relevant to 
enquiries about individuals in hospi­
tal or similar institutions.

PRESS INDUSTRY’S CODE OF 
PRACTICE

4 Privacy
Intrusions and enquiries into an indi­
vidual’s private life without his or her 
consent are not generally acceptable 
and pubUcation can only be justified 
when in the public interest. This 
would include;
(i) Detecting or exposing crime or 
serious misdemeanour.
(ii) Detecting or exposing seriously 
anti-social conduct.
(iii) Protecting public health and 
safety.
(iv) Preventing the public from being 
misled by some statement or action of 
that individual.

5 Hospitals
(i) Journalists or photographers 
making enquiries at hospitals or simi­
lar institutions should identify them­
selves to a responsible official and 
obtain permission before entering 
non-public areas.
(ii) The restrictions on intruding into 
privacy are particularly relevant to 
enquiries about individuals in hospi­
tal or similar institutions.
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THE PRIVACY COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

6 M isrepresentation
(i) Journalists should not generally 
obtain or seek to obtain information 
or pictures through misrepresen­
tation or subterfuge.
(ii) Documents or photographs 
should be removed only with the 
express consent of the owner and 
only with an indication that they 
might be published.
(iii) Subterfuge (including the use of 
concealed cameras or recording 
devices) can be justified only for the 
purpose of detecting or exposing

or seriously anti-social con­
duct, protecting public health or 
safety, or preventing the public being 
misled by some public statement or 
action an individual and which could 
not be obtained by other means.

PRESS INDUSTRY’S CODE OF 
PRACTICE

6 Misrepresentation
(i) Journalists should not generally 
obtain or seek to obtain information 
or pictures through misrepresen­
tation or subterfuge.
(ii) Unless in the public interest, 
documents or photographs should be 
removed only with the express con­
sent of the owner.

(iii) Subterfuge can be justified only 
in the public interest and only when 
material cannot be obtained by any 
other means.
In all these clauses the public interest 
includes;

(a) Detecting or exposing crime 
or serious misdemeanour.

(b) Detecting or exposing anti­
social conduct.

(c) Protecting public health or 
safety.

(d) Preventing the public being 
misled by some statement or 
action of an individual or 
organisation.
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t h e  p r i v a c y  COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

7 Harrassment
(i) Journalists should neither obtain 
nor seek to obtain information or pic­
tures through intimidation, harass­
ment or trespass.
(ii) They should not persist in tele­
phoning or questioning individuals 
after having been asked to desist and 
should not remain on their property 
after having been asked to leave.
(iii) They should not follow individ­
uals unless this is necessary for the 
purpose of detecting or exposing 
crime or seriously anti-social con­
duct, protecting public health or 
safety, or preventing the public from 
being misled by some public state­
ment or action of an individual.
(iv) They should not photograph 
individuals on private property with­
out their consent unless it is necessary 
for one of these purposes.

PRESS INDUSTRY’S CODE OF 
PRACTICE

7 Harassment
(i) Journalists should neither obtain 
information nor pictures through 
intimidation or harassment.

(ii) Unless their enquiries are in the 
pubUc interest, journalists should not 
photograph individuals on private 
property without their consent; 
should not persist in telephoning or 
questioning individuals after having 
been asked to desist; should not 
remain on their property after having 
been asked to leave and should not 
follow them.

The public interest would include:
(a) Detecting or exposing crime 

or serious misdemeanour.
(b) Detecting or exposing anti­

social conduct.
(c) Protecting public health and 

safety.
(d) Preventing the public from 

being misled by some state­
ment or action of that indi­
vidual or organisation.
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t h e  p r i v a c y  COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

8 Paym ent for Articles
(i) Payments or offers of payments 
for stories, pictures or information 
should not be made to witnesses or 
potential witnesses in current crimi­
nal proceedings or to people engaged 
in crime or to their associates.

(ii) ‘Associates’ includes family, 
friends, neighbours and colleagues.
(iii) Payments should not be made 
either directly or indirectly through 
agents.
(iv) Editors should not publish such 
material if there is reason to believe 
payment has been made for it.
(v) Payment may exceptionally be 
justified if information cannot be 
obtained by any other means for the 
purpose of detecting or exposing 
crime or seriously anti-social con­
duct, protecting public health or 
safety, or preventing the public from 
being misled by some public state­
ment or action of an individual.

PRESS INDUSTRY’S CODE OF 
PRACTICE

8 Paym ent for articles
(i) Payments or offers of payment for 
stories, pictures or information 
should not be made to witnesses or 
potential witnesses in current crimi­
nal proceedings or to people engaged 
in crime or to their associates except 
where the material concerned ought 
to be published in the public interest 
and the payment is necessary for this 
to be done.

The public interest will include:
(a) Detecting or exposing crime 

or serious misdemeanour.
(b) Detecting or exposing anti­

social conduct.
(c) Protecting public health and 

safety.
(d) Preventing the public from 

being misled by some state­
ment or action of that indi­
vidual or organisation.

(ii) “Associates” include family, 
friends, neighbours and colleagues.
(iii) Payments should not be made 
either directly or indirectly through 
agents.
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t h e  p r i v a c y  COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

9 Intrusion into Grief or Shock
(i) The press should not intrude into 
personal grief or shock, iii particular 
in the aftermath of accidents and 
tragedies.
(ii) Unsolicited approaches to the 
recently-bereaved can be justified 
only to obtain material which cannot 
be obtained by other means for the 
purpose of exposing crime or 
seriously anti-social conduct, protect­
ing public health and safety, or pre­
venting the public from being 
seriously misled by some public state­
ment or action of an individual.
(iii) In these instances, enquiries 
should be carried out and approaches 
made with sympathy and discretion.
(iv) The press should take care not to 
publish pictures which are likely to 
exacerbate grief or cause distress.

10 Innocent Relatives and Friends
The press should not identify rela­
tives or friends of persons convicted 
or accused of crime unless the refer­
ence to them is necessary for the fair 
and accurate reporting of the crime or 
legal proceedings.

11 Interviewing or Photographing 
Children
(1) Journalists should not normally 
interview or photograph a child 
under the age of 16 in the absence, or 
without the consent, of a parent or 
other adult who is responsible for the 
child.

(ii) Children should not be 
approached or photographed while at 
school without the permission of the 
school authorities.

PRESS INDUSTRY’S CODE OF 
PRACTICE

9 Intrusion into Grief or Shock 
In cases involving personal grief or 
shock, enquiries should be carried 
out and approaches made with sym­
pathy and discretion.

10 Iimocent Relatives and Friends
Unless it is contrary to the public’s 
right to know, the press should gener­
ally avoid identifying relatives or 
friends of persons convicted or 
accused of crime.

11 Interviewing or Photographing 
Children
(i) Journalists should not normally 
interview or photograph children 
under the age of 16 on subjects 
involving the personal welfare of the 
child, in the absence of or without the 
consent of a parent or other adult 
who is responsible for the children.
(ii) Children should not be 
approached or photographed while at 
school without the permission of the 
school authorities.
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t h e  p r i v a c y  COMMITTEE’S 
PROPOSED CODE OF 

PRACTICE

12 Children in Sex Cases
The press should not, even where the 
law does not prohibit it, identify chil­
dren under the age of 16 who are 
involved in cases concerning sexual 
offences, whether as victims, or as 
witnesses or defendants.

13 Victims of Crime
(i) The press should not, even where 
the law does not prohibit it, identify 
victims of sexual assaults or publish 
material likely to contribute to such 
identification.
(ii) The press should not identify vic­
tims of any crime when identification 
is likely to put at risk the physical or 
mental health or security of the victim 
or that of his home.

14 Crim inal Convictions
Even where the law does not prohibit 
it, an individual’s criminal convic­
tions should not be published unless 
the reference to them is directly rel­
evant to the matter reported.

15 Discrimination
(i) The press should avoid preju­
dicial or pejorative references to a 
person’s race, colour, religion, sex or 
sexual orientation or to any physical 
or mental illness or handicap.
(ii) It should not publish details of a 
person’s race, colour, religion, sex or 
sexual orientation, unless these are 
directly relevant to the story.

16 Stories about the Recently-dead
Newspapers should apply the same 
principles of accuracy, respect for 
privacy and non-discrimination to 
stories about the recently-dead as to 
stories about living.

PRESS INDUSTRY’S CODE OF 
PRACTICE

12 Children in Sex Cases
The press should not, even where the 
law does not prohibit it, identify chil­
dren under the age of 16 who are 
involved in cases concerning sexual 
offences, whether as victims, or as 
witnesses or defendants.

13 Victims of Crime
The press should not identify victims 
of sexual assault or publish material 
likely to contribute to such identifi­
cation unless, by law, they are free to 
do so.

14 Discrimination
(i) The press should avoid preju­
dicial or pejorative reference to a per­
son’s race, colour, religion, sex or 
sexual orientation or to any physical 
or mental illness or handicap.
(ii) It should avoid publishing details 
or a person’s race, colour, religion, 
sex or sexual orientation, unless these 
are directly relevant to the story.
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t h e  p r i v a c y  COM M ITTEE’S 
PRO PO SED  C O D E  OF 

PR A CTICE

17 Financial Journalism
(i) Even w here the law does not pro­
hibit it, journalists should no t use for 
th e ir own profit financial inform ation 
they receive in advance of its general 
publication nor should they pass such 
inform ation to  others.

(ii) They should not write about 
shares o r securities in whose perform ­
ance they know that they or their 
close families have a significant finan­
cial interest, without disclosing the 
interest to  the editor or financial 
editor.
(iii) They should not buy or sell, 
either directly or through nominees 
or agents, shares or securities about 
which they  have w ritten recently or 
about which they intend to  write in 
the near future.

18 Confidential Sources 
Journalists have a moral obligation to 
protect confidential sources of infor­
mation.

PRESS IN D U ST R Y ’S C O D E  O F  
PR A C T IC E

15 Financial Journalism
(i) Even where the law does n o t p ro­
hibit it, journalists should n o t use for 
their own profit financial inform ation 
they receive in advance of its general 
publication nor should they  pass such 
information to  others.

(ii) They should not w rite about 
shares or securities in whose perform ­
ance they know that they o r their 
close families have a significant finan­
cial interest, w ithout disclosing the 
interest to th e  editor or financial 
editor.
(iii) They should not buy o r sell, 
either directly o r through nom inees 
or agents, shares or securities about 
which they have w ritten recently or 
about which they  intend to  w rite in 
the near future.

16 Confidential Sources 
Journalists have a m oral obligation to 
protect confidential sources o f infor­
mation.
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A ppendix D

Draft Clauses
1- (1) Subject to  subsection (3), a person is guilty of an 
offence if in England and W ales he does any of the acts specified 
in subsection (2).

(2) Those acts are—
(a) entering or remaining on private property , without the 

consent of the lawful occupant, with in tent to  obtain 
personal inform ation with a  view to its publication; or

(b) with that intent—
(i) placing a surveillance device on private property 

w ithout the consent of the lawful occupant; or

(ii) using such a device (whether on private property or 
elsewhere) in relation to  an individual who is on 
private property without the consent of the individ­
ual to such use; or

(c) taking a photograph, or recording the voice, of an individ­
ual who is on private property, without his consent to the 
said taking or recording, with a view to  its publication and 
with intent that the individual shall b e  identifiable.

(3) A  person is not gu ilty  o f an offence under th is section if  he  
shows that the act in  question was done—

(a) for the purpose of preventing, detecting or exposing a 
crime, or o ther seriously anti-social conduct; or

(b) for the purpose of preventing the public from  being m is­
led by some public statem ent or action of the individual 
concerned; or

(c) for the purpose of informing the public about m atters 
directly affecting the discharge of any public function of 
the individual concerned; or

(d) for the protection of public health or safety; or

(e) under any lawful authority.

(4) The High Court may, on the application of the individual 
concerned, grant an injunction restraining the  publication of any 
information, photograph o r recording obtained by means of any 
act which constitutes an offence under this section; and the 
individual to  whom it relates shall have a right of action against 
any person who publishes it for any loss suffered by that individ­
ual, and for an account of any profits accruing to that person, as a 
result of the publication.

(5) Subsection (4) applies also to  any inform ation, photograph 
or recording obtained outside England and Wales if it was 
obtained with a view to  publication in England and Wales and by 
an act which would have constituted an offence under this sec­
tion if done there.

P rohibited 
m ethods of 
seeking 
inform ation 
for
publication
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(6) In  this section—
“lawful occupant” , in relation to  private p roperty , m eans 
any person entitled to  authorise access to  it;

“personal inform ation” , in re lation to  an individual, 
means information about his private life, including infor­
m ation relating to  his hom e, farnily, religion, health  or 
sexuality, or to his legal or financial affairs;
“private property” means any private residence, together 
with its curtilage (including garden and outbuildings), a 
hotel bedroom , any part of a hospital or nursing home 
w here patients are treated  or accom m odated and any 
school premises;
“publication” m eans publication to  the public at large or 
any section of the public in a new spaper o r periodical, by 
broadcasting or, for commercial purposes, by any other 
means. .

(7) A  person guilty of an offence under this section is liable on 
summary conviction to  a fine not exceeding level 5 on the stan­
dard scale.

(8) A  prosecution under this section shall be brought only with 
the consent of the D irector of Public Prosecutions.

Printed in the United Kingdom for HMSO  
Dd 5060630 1/93 C60 65536 3398/4A Ord 228292 01/26149

1 0 1

MOD300008310



For Distribution to C P s

■ U HH S ir a l
H M S O  publications are available from:

H M S O  Publications Centre 
(Mail and telephone orders only)
PO  Box 276, London SW8 5 D T  
Telephone orders 071-873 9090 
General enquiries 071-873 0011 
(queuing system in operation for both numbers)
Fax orders 071-873 8200

H M SO  Bookshops
49 High Holborn, London W C l V  6HB
071-873 0011 Fax 071-873 8200 (counter service only)
258 Broad Street, Birmingham B12H E
021-643 3740 Fax 021 -643 6510
Southey House, 33 Wine Street, Bristol B Sl 2BQ
0272 264306 Fax 0272 294515
9-21 Princess Street, Manchester M60 8AS
061-8347201 Fax 061-833 0634
16 Arthur Street, Belfast B T l  4GD
0232 238451 Fax 0232 235401
71 Lothian Road, Edinburgh EH3 9 A Z
031-228 4181 Fax 031-229 2734

H M SO ’s Accredited Agents
(see Yellow Pages)

and through good booksellers 

ISBN 010 1213522

1 0 2

MOD300008311


