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London • •
wir ..

14.December 2001

.. . .COMMUNICATIONS bI l . . . . ■ .

; ' As you will know, we are curferitly drafting a Communications Bill to give effect to 
the policies set out irr the Commurtications White Paper of December 20P0. " Ther6 ; 

. are some issues concerning the licensing regime which I shpuld like to discuss \vitfi 
you afs.Soon as possible to Inform this worfc . . . . . i .

A key airh has been to seek to define those services to be licensed by QP,C0 M;̂ ^̂  ̂
way Which, matches public expectations, (whith have been built up bver tne yeSrs), 
pf where the limits of external regulation fail. •. . ' . . , :

Defining the boundary becorhes most difficult in relation to services carried over 
. wired systems, some of which are li#nsed as broadcasting systems and some of 
which are not- . • . - .

I should therefore like to meet to discuss the ways in vvhich you see the industry 
developing in the short and medium term and how our approach to content 
regulation and licensing could facilitate that development In particular we would 
like to cover; .

• , the extent to which wired systems might combine broadcast and on-
demand services; ,

h.
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f  .(  , D e p a rtm e n t fo r C u ltu r e , M^edia a n d  S p o rt r  j  
' ' •’ .Secretary o f  State'ir O ffic e ' . • ’

Rodm Z15>. o Tel-020 7211 6Z38 r  ' 
Fax Ceo 7211 6249

I

RESTRICTED - POLICY

■To;.;.' •: 

From ' 

Fite Ref 

.Date

Diana Kahn ce . PS/Patficia Hewitt. (DTI) . ’

ndrew Kamsay '. . ' '

13'December 20 0 1

Co m m u n i c a t i o n s  b ill  -  m e e t i n g  t o  d is c u s s  o u t s t a n d i n g  is s u e s , ^
DECEMBER 2001 . . - . / . ‘

11. You werei present when the Secretary of State met relevant officials to • .. .
. discuss the following brqadcasting policy, issues: Brjtisi^Bo^d of Film . 

Ctassificatibn (BBFC) Iristru^ions to Counsel fl^H |H |^u b tT iiss ion  of 
25 June); Satisfaction TV-Foreigi^atellit^l^^Tnann^s (FSPCs) anci Bill 
Instructions (spbmissioti from

2. After discussion, the Secretary of State agreed the following: '
• ‘ - . ' • •

BBFC Instructions to Counsel

3. The Secretary of State agreed that the function of OFCOM in tv content
. regulation and monitoring was different from the role of the BBFC in respect 

of video and film. The one monitored tv content a f te r  transmission, the other 
. was more of a censor intervening b e fo re  public consumption of material that 

was not subject to the licensing obligations put on broadcasters. Given the 
' difference of function, she was not persuaded that the role of the BBFC

should be subsumed within OFCOM. She agreed that the current institutional 
arrangements, with the BBFC acting as a regulator outside OFCOM, should 

• remain. • ■ .
Satisfaction TV - FSPCs

4. The Secretary of State asked for further advice on this, as if needed very 
.careful handling. She would like to be able to proscribe Satisfaction TV, but 
was Wary of the precedent of the RIB High Court judgement (15 May 2000). 
Relevant details were in the annexes to the submission. The findings in.that
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‘ s casg suggested that a Rroseription Order against Satisfaction TV Would not. . 
• •: be upheld by the European Commission, oc r-feilin&thenn - in a UKcourtJShe

■ . ̂ requested further advice, refining tKe’arguments on why any.attempt to
•. proscribe would fail. The propriety of attempting togo for .proscription in the 

knowledge of probable failure in. court also would need-to be ^amined by . 
■■■■■■ LawOjficeis. ’

5. -The ITC notification of Satisfaction TV had been before the High Court • 
judgenient In effect, there were; how two different sets of standards In . ’

. . operation, which meant theiTC.were asking the Secretary of State to . '
proscribe satellite materi^ which - by all accounts - it was no longer in her •

■ ■ power legalfy to do! The Secretary of State said that she Would like to put
■ .. this back to the ITC, ahd ask whether they still wished, to notify. She.would

. like .advice bn Whether it was procediifally possible to do. this. . . .

[ACTION: BPD & Legal Advisers] ..  ̂ .

t r

. ^

riyate Secretary .
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Department for Cuftufe.̂ Media and̂ port- ‘ . 
Secretary of. State's Office • •

• . r ! r  . Room215; .f  Tel .020 7211 6238 C-
■ Fax 020 72116249 .

RESTRICTED-P-OLI.CY

=To • 

From ’ . 

File Ref 

Date .

Diana Kahn.. . cc ■ PS/Patrida Hewitt (DTI)

11 December 2001.

.5̂

C O M M U N IC A T IO N S  BIU. -  M EETiNG TO  DISCUSS O U T S tA N D IN G  ISSUES, 21  
NO VEM B ER 2 0 0 1  . ' ", . - '

1. Ydu were present When the Secretary of State, met relevant officials to 
discuss the following outstanding broadcasting policy issues: High Level 
™ -----r H-r Channel 4 Povvers &

2.

Remits |^ ^ ^ ■ ■ |■ | | |■  submis:
S4C Power^submssions from 
the delay with this formal note ̂  tne rneeting.

After discussion, the Secretary of State agreed the following:

f 30 October). I apologise for

High Level Remits  ̂ .
**

3. The Secretary of State agreed that the 3'’'' tier remits for Channels 3,4 8c,5 
should be founded on a broad description of public service obligations as 
described in the BBC's 'remit'. This should be differentiated and tailored, 
however, to reflect the hierarchy of obligations of these broadcasters (the .

. 'sliding scale’ of public service obligations, from BBC at the top of the Scale - 
strict obligations in return for the licence fee - through Channels 3 and 4 to 5 
at the bottom). ’ .

4. The Secretary of State asked for the remits to be more fully fleshed out and
. re-submitted to her, and highlighted the importance of very dear definitions 

, of requirements at each tier. She also agreed with the need for a system of
■ review of the remits and their relation to the individual broadcasters to be 

built into the legislation. ‘ ■ •

5. The Secretary of State asked that the ITC be canvassed informally on these
proposals, before the broadcasters themselves are approached for 
sounding-out. • . .
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.'r- . • t- . . • s n f . r • .
[tb§?e prop(asai|: have riAw been ffrm_ed:up, fuith discussion, with .the JTC,
and pasised Jbaclc to the Secretary of State under cover of Vanessa .Brand's. .
further submission of 4 .Decernber, which is currently with the Secretary of 
State for clearance]. . . . . . . .  . .

Channel 4 Powers • • ‘ ‘  ̂ ■

r  r-

6 . The Secretary of State agreed that -  in general terms Government should • .
. . airn to cr;eate aframewprk which would allovy,Channel 4 to develop :

, . commercial enterprises, but that there needed to be careful thought given to
the.liniits on C4's funding of such activities; She.jecognised the need for C4 

. . . ; to adopt a comrtiercial approach, including channels and activities that are .
. . prim arily cpmrhercially-driven, b u t th a t this also needed to  cp-exist in a ”

' transparent relationship.With activities rriore.related to  its public service.
■■ . ’■ ferhit. ‘ ' ‘ ' ' ' . '• . ‘ ' '

7 . The Secretary o f State asked officials to  discuss a structure w ith  C4 th a t ' .
. . could.meetthe following. Ministerial aims: • • . ;. . ■ . ■

• • C4 should have a cleai;Vemit, as well as the freedom to act -
' • ■ cornmercially in support o f thecdreipurpbse; . ■ ' . . ' • . .■

: . : : there should be a system of transpai:ent'fair trading’ in recognition of
the advaritages C4 derives frorti its public corporation status, and • ’ ^

. foltdwirig on from  thii' . .. . .. ' ' , . .
* • • ’ ' s • . , . ■ . * * *

■ • there should be Some form of external regulation put in place to ensure
. C4 does no#abuse the benefits, bestowed by its public corporation . 
.status (the extent of the powers of the regulatdr to iriteryehe where . 
necessary would also need to be teased dut); . • ' ... . ■

[a further submission on this of 30 November fro m t^ ^ ^ ^ ^ ^ H P  has now 
gone to Ministers, and is awaiting thie Secretary of S^^^^^Srance].

S4G Powers. • - ' ■

8. "The Secreta^ of State sirggerfed that, notwithstanding isdme of the 
argurnents put forward in the submission, there needed to be fair treatment 
of S4G in its ambitions fdr more commercial freedom,, in comparison to - for 
example - C4. There ought to be more consideration given to where 
Government might be able to jelax requirements, but bearing in mind that 
S4C is positioned between ^ e n d  the BBC in terms of its public service 
structure/make-up, and this rheans that necessarily commercial freedom 

. could not go quite as far as in the case of C4. , '

rivate Secretary
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Department for Culture, Media apd Sport 
'Seffetary of State's Office ‘ ■ ‘ ' '

Roon>̂ 1̂ .■ . ^.Tel OZOsKneaS . V '
'• ■- Fax 020 7 Z 116249 ■

RESTRICTED - POLICY '

To. . 

From .

' File Ref 

.Date ■

Djana.Kahrr. Gc . PS/Patricfa Hewitt (DTi)i

13 December 2001

C O M M U N IC A T IO N S  
DECEMBER 2QQ1

r m e e t in g  t o  d is c u s s  o u t s t a n d i n g  is s u e s , 11

. 1 .  You were'pfesentWhen the Secretary of State met relevant officials to ■ 
discuss the foUbwing outstanding broadcasting policy issues: Light Tough . . 
Regulationtf|j|jjj^ of 9. October, and follow-up note of

. . 10 DecernbS ^ n d ^ u s t Carrv/Must Offer Qoint submission of 26 June from
. yoii anc

. 2.. . !ŷ fter discussion, th.e Secretaiy of State agreed the following:

Light Touch Regulation ‘

3 . f l j j j jH  the i^ues here as being, in the main, setting the -
imtiartalance between regii^ion and deregulation, and then creating a 
mechanisrn to allow OFCOM to deregulate (or indeed regulate further, if 
necessary) further down the line where appropriate, as the broadcasting and 
media landscape changes and develops. ‘ ,

4. Bill Bush emphasised that the key would be to avoid creating uncertainty for
the industry. The industry needed to be clear on the structure and timetables 
for any reviews of the regulatory landscape. There should be as clear an , 
.indication as possible in  ad van ce  of how often revievys will be (every 3 
years?), what would be their scope and focus, and what the processes for any 
review would be (consultation etc). We needed to avoid any sense that 
OFCOM might be subject to change the ground rules at any time in response 
to lobbying by industry heavyweights, or Ministerial intervention. There .
needed to be. a sense of stability to nurture commercial confidence.

5. The Secretary of State agreed with these points, and that there should be a 
defined and transparent mechanism for OFCOM to review regulation at
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r. ied juncture^ The Secretary of State agrê î  the jpechanism j  .. 
^comhiended. In para. 7 of Stephen'Pride's 9 October subrnission. and also ; . 

agreed with' the list of itiecltanlsnis which should hot be introduced (park 8 

of that submission).' . /  . .. . - . '

P n f l | | [ | B | [ ^  further note of 10.Decernber, which put'foryvard areas, of ' 
pos^^W ^^^^fegulatloh, the Secretary of State agreed the following: .

Equal Opportunities and training - a firm no to any further deregulation; . .

No licence required for cajale & satellite radio  ̂pn the basis that any . .
.'.deregulation here cotild be.achieved by an Affirmative Order reducing the ■ -

scope of the prop.osed Radio'Li.censable Conteht Services.(RLCS) licence, we 
shouldleavethis fof the tittle being;........-. ' . ' ■ ' '

• Independent Production Quotas - the 'range and diversity' specification ' 
should be kept in place, to avoid further encouraging the use of a very narrow 
field of ir ■ • ' • ■ . . . . ■ .

. Cotrinion provisions forstandards bn TV & radio - this could b.e exarhihed .' •
. further, ori the basis that there niust not be a.l6velling-dow/7 of rfandards, ■
-  and where: different stendards exist these can be easily, explained. ' '

Must Carhr/Must Offer . -• . - . • . . . . . - . ;

7. The Secretary.of State requested some urgent further vVork bn this, as .
. . follows: . .. . '■■ '■ ' * * ' s ’ •

what is the scop4  for including'must carry'obligations on satellite '
broadcasters as a condition of'packager''licerwes? , • . . . .

■ . . what Is the scope for including a.sunrise provlsidn which could be invoked if ■ 
satellite, broadcasters attempted to drop PSBs? ■ '

can more urgent investigation be undertaken on how this sits. wlth OFTEL?

' [ACTION: BPD

p

;

can more thought be given t^how Sky might be handled on this issue? 

. [ACTION: Bill Bus!

rivate Secretary
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