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.'-.‘COMMUNICATIONS BrfL L

g .'iAs you wrll know we are currently draftlng 3 Communlcatrons Blll to. glve effect to- -

A key aim has been to seek to deflne those services to be llcensed by OFCOM lh ar -
‘way Which. matches public expectatlons (which have been built up over the years) .
- of where.the llmltS of external regulatlon fall ' : :

' the policies set out in’the Communications White Paper of December-2000.° There-;
'~ _:are some issues concerning the llcensmg regime whlch 1 should like: to dlscuss Wlth

you as. SOon as possrble to |nform thls work

:_».{ o

Defining the botindary becornes most difficult in relation to services carried over

- wired systems, some of which are llcénsed as broadcastlng systems and some of

A

‘which are not.

1 shouldb therefore like to meet to discuss the. ways in which you see the industry

developing in the short and medium term and how our approach to content
regulation and licensing could facilitate that development In partlcular we would
like to cover:

- the extent to which wired systems might combine broadcast and on-
‘demand services;
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File Ref |

", Date .13"I);ecem"ber 2001

- COMMUNICATIONS BILL - MEETING TO DISCUSS OUTSTANDING ISSUES 4

DECEMBER 2001 . . . .. ,:
- ;.1'.- -You were: presentwhen thia Secretary of State met relevant officialsto ...~ .. I L
“.. " discuss the following broadcasting policy.issues: Bd Board of Film ~ | '
: Classmcatlon (BBFC) Instructions to Counset submiission of .
nanne (FSPCs) and Bill -

25 June); Satisfaction TV - Foreign Satellite Porn
Instructions (submission fromb

2. After dlscussmn the Secretary ¢ of State agreed the followmg

f3 December)

e

. BBFC lnstructlons to Counsel S

3. The Secretary of State agreed that the function of OFCOM intv content
regulation and monitoring was different from the role of the BBFC in respect
. of video and film. The one monitored tv content after transmission, the other
* was more of a censor intervening before public consumption of material that
was not subject to the licensing obligations put on broadcasters. Given the
difference of function, she was not persuaded that the role of the BBFC -
should be subsumed within OFCOM. She agreed that the current institutional

' R .arrangements with the BBFC acting as a regulator outside OFCOM, should
remain. .

Satlsfactlon TV - ESPCs |

4. " The Secretary of State asked for further advice on this, as it needed very
.careful handling. She would like to be able to proscribe Satisfaction TV, but
was wary of the precedent of the R18 High Court judgement (16 May 2000).
ReIevant detalls were'in the annexes to the submission. The flndlngs in that
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K cas@ suggested that a Proscrlptlon Order agalnst Satrsfactlon TV would riot . _
: "be upheld by the European.Commission, or - failing them - in.a UK court.She..f et

7 -, requested further advice, refining the' arguments on why any. attempt to )
b i - proscribe would fail. The propriety of atteripting to’ go for prascription in the
. knowledge of probable fallure in. court also would need to be exammed by ‘
U Law Offlcers L LT S cL T :

o

=57 The ITC notlflcatlon of Satlsfactlon TV had been before the ngh Court '
.. "+ judgement.In effect, there were how two different sets of standards in
_operation, which-mmeant theITC were:asking:the Secretary of State to
~.- - proscribe satellite material which = by all accotints - it was no longer-in her
*~power: legally to do: The Secretary of State said that she would like to put. :
.. ~this back to the ITC, and ask whether they stifl wrshed to notify. Shewould . .- - -
I lrke advice on whéther it was procedurally possrble to'do thls ' cL

[ACTION* BPD &. Legal Ad\llsers]

. Pnivate Secretary. - . v 7T oete 0T .

ey,

A
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_ ..COMMUNICATIONS BILL - MEETING TO DISCUSS OUTSTANDING lSSUES 21
"‘.NOVEMBER 2001 . g .

1. :* You ‘were present when the Secretary of Statemet’ relevant officials.to’
" - - discuss the followin outstandlng broadcastmg policy issues: High Level
" Remits stibmis ctober), Channiel 4 Powers & . v
. S4C Povm from f 30.October). | apologise for B
the de[ay W|th this- formal note ) - S

einee mg'
. 2. After discussion, the Secretary of State agreed the followmg

High Level Remits .

. 3. The Secretary of State agr,eé'gl that the 3 tier remits for Channels 3,4 & 5
should be founded on a broad description of public service obligations as -
described in the BBC's ‘remit’. This should be differentiated and tailored,

“however, to reflect the hierarchy of obligations of these broadcasters (the .
‘sliding scale’ of public service obligations, from BBC at the top of the scale -

~ strict obligationsin return for the licence fee - through Channels 3and 4to 5
at the bottom).

4.  The Secretary of State asked for the remits to be more fully fleshed out and
. re-submitted to her, and highlighted the importance of very clear definitions
of requirements at each tier. She also agreed with the need for a system of

review of the remits and their relatlon to the individual broadcasters to be
~ built into the leglslatlon '

5. . The Secrétary of State asked that the ITC be canvassed informally on these

proposals, before the broadcasters themselves are approached for
sounding-out. -

- "

: | o 114

MOD300005748



For Distribution to CPs

T : e e e Clel T
. [these. proposals have now been flrmed 'up, further. to discussion with. the I'[C e
- and-passed back to the Secretary of State under cover of VanessaBrand’s, . -~ .- - - L
“further.submission of 4 December, ‘which is currently with the Secretary of ~ . L
. State for clearance] ) . o , e .

e m T

' _: Channel 4 Powers

6. The Secretary of State agreed that in general terms - Government should SRR
: .&im to create a framework which would allow.Chanpel 4 to develop S :_ L
- “commercial enterprises, but that there needed to be careful thought given to
_the limits on C4's funding of such activities: She recognised the need for C4
+ . :to adopt & commerciat approach, including channels and activities.that are” ..
- primarily commercially-driven, but that this also needed'to co-exist in a
*_transparent’ relationship:with act|v1t|es more related toits publlc service.
rémit. :

T The Secretary of State asked ofﬁcrals to dlscuss a structure thh C4 that
' .. could. meetthe followmg Mlnlstenal aims: o

e C4 should have a clear remlt as well as the freedom to act RN -
. commerc1ally|n support of the core. purpose AR

I A there should be a system of. transparent ‘falr tradlng in recognltlon of
' . the ddvantages C4 derives from its publlc corporatlon status, and
_followmg on from this; . : .
e there should be some form of extérnal regulatlon put in place to énsure .
. C4 does not"abuse the benefits bestowed by its public corporation | _
- status (the extent of the powers of'the regulator to'intervene where C
.necessary would also-neéd to be teased out) T e

‘Ia further submrssron 6n this of 30 November: from” has now )
gone to Mlmsters, and is awaiting the Secretary of state’s € arance] -
sac Powers - : . ' T

.8, 7The Secretary of State suggested that notWIthstandlng some of the
© arguments put forward in the submission, there needed to be fair treatment
of S4C in its ambitions for more commercial freedom, in comparison to - for
example - C4. There ought to be more consideration given to where '
Government might be able to gelax requirements, but bearing in mind that
S4Cis positioned between (;Auand the BBC in terms of its public service
.structure/make-up, and this means that necessanly commercial freedom
- could not go quite as far as in the case of C4.

: !rlvate Secretary
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Andrew Rams

. Date " 13 December 2001 ‘

- .COMMUNICA'[IONS Bif.L MEETING TO DISCUSS OUTSTANDING ISSUES 11
S DECEMBER 2001 T S S

. '1: You were presentwhen the Secretary of State met relevant off cials to
- discuss the followin outstandlng broadcastlng pollcy issyes:’ nght Touch .

L2 'After discussion, the Secretarjl of State’ a’greed.the folleWirlg: ;

Light Touch Regulation , S

3. *presented the issues here as belng, in the main, setting the -
-initial balance between regu’(étlon and deregulation, and then creating a
mechanism to allow OFCOM to deregulate (or indeed regulate further, if

‘necessary) further down the line where appropriate, as the broadcastlng and
- media landscape changes and develops.

4. Bill Bush emphasised that the key would be to avoid creating uncertalnty for
the industry. The industry needed to be clear-on the structure and timetables
for any reviews-of the regulatory landscape. There should be as clear an '
Jindication as possible in advance of how often reviews will be (every 3
years?), what would be their scope and focus, and what the processes for ary
review would be (consultation etc). We needed to avoid any sense that
OFCOM might be subject to change the ground rules at any time in response
to lobbying by industry heavyweights, or Ministerial intervention. There
needed to be a sense of stability to nurture commercial confldence

S, The Secretary of State agreed with these points, and that there should be a
defined and transparent mechanism for OFCOM to review regulation at
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&ified junctures. The Secretary of State agreed é1 e mechanisms )
“recommended in para. 7 of Stephen’Pride’s 9 October *submission, and also " -
" agread with the list of mechamsms which should ot be introduced (para 8 T

/ - of that submission). I .
Lo 6 Om further note of t0: December, Wthh put’ forward areas of
N o poss er eregulation, the Secretary of State agreed the followmg .

Equal 0pportunlt|es and trarnlng a firm no to any. further deregulatlon, A

"~ No llcence requnred for cable & satelllte radlo ‘on the basisthat any

: .'_deregulatlon heré could be dchieved by:an. Affirmative-Ordet: reducing the - ,
scope of the proposed Radio Licensable Content Servrces (RLCS) l|cence, we L
should leave this for the tlme belng, : e

o "Independent Productlon Quotas the range and dlver5|ty speclflcatlon
‘should be kept in place, to avoid further encouraging the use of a very narrow
 field of mdependent productlon compames by broadcasters, . -

Common provnslons for standards on TV & radio - this could be examined: ' " e
further, on the basis that there must not be a levelling-down of standards, R
and where dlfferent standards exist these can be easdy explalned S

Must Carrvl Must Offer

; 7 The Secretary of State requested some urgent further work on thls as
fo[lows* L . o A

what is the scopd for |nclud|ng must carry’ obhgatlons on satellite
broadcasl:ers as a condltlon of packager’ llcenses? ' . :

' what is the scope for mcludmg a sunrise provnsron Wthh could be |nvoked |f
satellite broadcasters attempted to drop PSBs? - :

can more urgent mvestlgatron be undertaken on how thls SIts wnth OFTEL7

“faction: eep DD

) Id

can miore thought be-given t&how Sky might be handled on this issue? .

. [ACTION: Bill Bus

B !nvate Setretary
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