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" The broad framework for future regulatlon of plurallty of media ownershlp,
* and the extentto which a rew system should distinguish betweén -~ .. -
: k cross-medra oWnershlp actrvrty and proposed mergers wrthm speCIfIC
. mar ets. . R . .

Recommendatron R et R R -

2. We J'ecommend that Mrnrsters
"'-',—" . consrder thls submrssrbn as general food- for thought for an early
- ‘meeting with officials and special adviers, and consider the nature and:
tlmlng of subsequent publrc consultation;. :

—  give an early mdlcatlon nevertheless on whether 3 new media
ownership regime should replace, or be operated alongsrde the
special newspaper regime of the Fair Trading Act.

Timing

=2 Conslderatron of th|s submission before a meeting with officials whrch your

offices are arranging. You are not being asked to take decisions at this stage:
you are merely requested to give-a steer along the lines of your general
impression of the future framework. The communications legislative
timetable is pressing - we have sent instructions to Counsel with a large gap
on media ownership, the greenest part of the White Paper. Tactically, you

- may not wish to publish proposals in the summer, ahead of legjslation.
However, we would regard it as good administration to do so, and need to
prepare: it could take several weeks to clear reform proposals with No 10 and
the Cabinet. To stay on track, we have to advance our polrcy thinking now.
We WOLlld be grateful for an outlrne lndlcatlon of your views
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4. Urgent views are requested on the issue. of newspapers Competltlon .

_ Poliey Division at DTI are under.Ministerial instruction to have-ready by the

.. end of April instructions to Counsel for a Bill on reform-of the general meérger.

... Tegime-of theFair Trading Act for introduction jnthe 2001/02 session. If
" - Ministers wanted to.retaina special newspaper reglme, but update and - Coe e
... ~modernise it, this would be the logical legislative vehicle for thé reforims. . = =+ . . oo
-+ Early decisions on the-future position of newspapers would be needed-to - e ;

2 - meet this tlmetable However, if Ministers wished to Jnclude newspapers :
. W|th|n a wider plura 1tyil’gmsm&[k._thls legtslatlve 0pt|on WQuld_nol‘._

) approprlate . _ . ._- T

What is "plurallty"? S RPE P

- -5.-_ Medla ownershlp rules by defmltlon promote plurality of ewnershlp, whlch P,
" has long been seen-as essential'to the healthy functioning of democracy ThlS . .
. rests largely on the. equatlon betwéen plurallty of ownership and pluralityof . * ~ v °
{7t ¥ . infotmation and opinjon: provided there até‘a certain'number of alterative .. 7 1. o
S "vrewpomts available;‘the citizén has a-good.chance of obtaining a balanced -~ -~~~ . ~- . .
. .view of any given subject. Note that this does hot-depénd on the alternatlve
- - sources being diverse in termns of content: they need not be. Thi& miere fact

_ * thit alternative sources of information exist is a way of keeplng each

" -provider- "honest and of. ensurlng that scape-for balance exists.

6. There isa vrew that requrrrng pluralism of ownershrp isin fact a form of
", &-ante content regulation -in.which.case, why’ not achiieve ouir obj jectlves
- through content regulation. pure and simple? This view supposes that we do ’
* not care how many.media owners there are, or who they are: we simply care
about what they do. It helps here to conisider what might happen if we hada
hypothetical media manopolist, subject to content regulation. If the oo
.. monopolist were to commit a breach of content fules, he would-be subject to
.. . penalty, We:must consider;-however, whether that penalty could be: S
-sufficient in all cases to counteract the damage done. Consider how th IS .
o . hypethetical media rmonopolist could set the news.agenda in a"partial way.
¢ - Even if all discussions of matters on the agenda were impartial and alt . ce :
negative content requirements scrupulously observed, partiality in selection - _ -l
of topics would be.impossible to spot except from a vantage point informed -
: by alternative sources of information. It is because we do not wish to run the.
risk of this happening - even with a benign monopolist - that we have sought
~ to ensure pluralism of ownershlp

7. Some argue that media ownership rules should be dispensed with and that
we should rely instead on general competition law. This is to miss the point
of the plurality argument. Because ownership restrictions have the effect of

~ limiting concentrations, they also have implications for the state of
" competition in media industries. Indeed, some ownership rules (such as the
restrictions on DTT multiplex ownership which Chris Smith liberalised last -
year) are designed explicitly to address competition objectives. But not all
-“are, and where they are nof, competltlon effects are an indirect consequence
of those ownershlp rules, not their primary purpose. Competition law might
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‘/ delrver p(lur‘?allty of ownershrp eni route to delwenng competrtlon objectrves L
— 1 ____bumtcannotbeguamnteedio_doso.Jnihrssense.Jt_vuould_bea.hlunter
instriment than direct. oWnershlp controls anda second best way of’
delrvenng plurallty

- e, PR . [ PR RSP A PO Ty S .o e s e tie e e

et thlons foranewsystem I
8 Mrnlsters decided not to mention optrons for medla ownershlp regulatron ln S
** " the White Paper, which consequeritly.invites comments.on how the current
. §ystem might be reformed. Officials and specraladwsers have meanwhlle had
* . an initial diseussion of the merrts of the three maln opt|ons for a future
. system Theseare S ..

a) Absolute numerlcal llmlts the retentron of a s_ystem of absolute
numerlcal timits, in which maximum holdmgs in spech ic medla’ are stlpulated
beyond whlch ro company may go Ll

Ll b) Plurallty test - the specxflcatlon of. numencal limits, whlch if exceeded e
- - would triggera plurality test which would need to be satisfied in‘Grder. for. ST e
the merger to be perrnitted (reliance on-a pluralrty test alone with the * R
. abandoriment:of numerical limits would be likely to prove lneffectlve and
T o U inefficient, as such a ‘system would requrre detarled examlnatlon of
A lnsrgnrfrcant mergers)

--c) Guarantees oflndependence the abandonment of numencal llmlts
. altogether, and the adoption of-a system of. asstrances of edrtorlal and
Journallstlc |ndependence by proprietors. :

g ..lt has been suggested that the last option would be : an msufﬂcrent provrsron Lo B
.7 initselfto sécure plurality of voice; but should instead be vrewed as a ~
" potentlally valuable supplementary measure.

© 10. We would therefore be left with: two optrons a) and b), both of which have _

' the idea of "numerical thresholds"as their basis, but one of which would '
.. . allow those thresholds tobe breached subject to the satrsfactlon of a-
ST -plarality test.

_ 11, . Whichever option is adopted we need to consrder the basis on Wthh the
¢ " ‘thresholds used in both systéms - be they absolute or ‘permeable - should be
' identified. In doing so, Ministers are invited to consider the wider issue of the -
. distinction between cross-media ownershrp rules, and rules appertainingto
T 5pec|f|c media markets. '

Market—specrflc limitations/share-of-voice system . - o
12.  Currently, with the lmportant exception of the newspaper market, which is
considered below, there.are (in addition to the general merger regime of the
Fair Trading Act), two dlstlnct types of rules used to regulate medla
" ownership: :

- cross-ownership limits, ie, limits to ownershrp across dlfferent media
markets; ’ .

- limits to concentration within any one media market. '

13.. It is arguable that the distinction be.tween the two sets of rules is a false one,
: . !
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o glven that the objec:tlve is merely to lnhlblt concentratlon of ownershlp As
. _eonvergence increases, there is a view that the necesslty to regulate both for
" ownership within specific media markets-and for-c cross-media ownership
- diminishes. Cross-media ownérship rules are the means to achieve the end of -
limiting concentration of ownershlp concentratlon of ownershlp matters
ctoSs—ownershlp, in. ltself does not - - R :

o 14.: 'lf itis accepted that thrs is the case, there fs an argument for amalgamatmg

E both sets-of niles (ie; those dealing wrth specificmedia markets and those ST T
- - regulating hotdings across markets)within amoverall “share of voice" s ystem_w_'__-_;: e,
* Such-a system wouild replace-all existing medid ownership rules lncludlng o SRR
those which currently apply. within markets (eg; the current 15% TV limit, -
- and the radio points system). It would tredt TV, radio and newspapers as. ‘-j
' relat|vely srmllar medla Wthh would be governed by the same rules '

b 5. The counter argument hoWever, is that different medla markets have

~ different strengths and "pervaSIveness which a share- of-vojce system S ...
* cannot reasonably take:account of, There'is thevrew that a comipany’s N
_hOIdlngs in diffefent media are ‘gredter than the sum of their parts:ifagiven. ... - LT
.+ point of views is-disserhinated dcrdss a range of niedia, the. consumer may: -+ E
N _-have the |mpresswn that several dlfferent voices are <:oncumng in the same
oo Oplnlon . . - . . .

'.Newspapers )

- 16 There are partlcular issties to be addressed in relatlon to the newspaper o

.mdustry, where:: acqulsltlons are currently subject to special scrutiny under - -
the special newspaper regime: Ministers undertook in the White Paperto -
consider a lighter touch for this regime..The rationale for its introduction in
. 1965 was that control of the media was a matter of particular public
. sensitivity, and that the concentration of the press in too few hands could
stiffe the expression of apinion and argument and distort the' presentatiori of .
‘news. I order to address these concerns, the spetial. newspaper regime -
émploys a public interest test which specifically requires the competition:
authorities to take into. account the need for accurate presentation of news -
and free expréssion of oplmon There is no statutory limit on newspaper
: ownershlp

17. The public interdst test of the special newspaper regime has been used to

" - address a range of issues beyond plurality of ownership. These include
concerns about influenice by owners over editorial policy;.diversity of opinion;
and diversity of community voice. In all of these examples, concerns over
freedom of expression arose in relation to the individual transaction; and did
not relate to the share of national circulation’ that was being acquired.

18.  In considering the optlons for ensurlng plurality of ownership the media, .
Ministers will want to consider the extent to which the press remains distinct
‘from the broadcast news media in terms of raising special issues.of freedom
of expression. On the one hand, newspapers no longer have a unique opinion
forming role, and indeed are not generally expected to act as bastions of
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Q R : |mpart|al|ty On. the other they are allowed to. be oprnronated (unlrke

I — madcastmedra)-and-sonhsaltthemormmportanttopro’tect”the:pturahtv -

- of oplnlons Nevertheless, repéaling special controls on newspaper B
) acqursrtrons would prove polrtrcally sensrtlve s

1

"'Thresholds for.the new system "--

o 19. ltis suggested that there'are two main  ways in whlch theé numerrcal
P thresholds on all medla markets could operate -

.

e - Thresholds sensitive to medla

20.- Mlmsters mrght opt to contiriue wlth the current system, whereby
: 'cross—oWnershlp limits operate alongside limits to concentration wrthm any
. one media market {eg, radio points system). This would permit sensitivity to -

. . the relative strengths and influence of dlfferent medla 1t would not however,

e srmpllfy the system : . : '
21 The contrnuatlon of such a medra-,se‘nsrtrve system would argue for retentlon R
D :. - of thespecial newspaper: regime; although Ministers-would still need to
v - - consider. whether there is scope fora "llghter tOUCh" for the reglme as rt
Lo stands : : C

' Share of vorcesystem ’

.22, A possrble rnodel’ for a share-of-vorce system is that proposed by the [PPR i
1996. Here, a set of rules is proposed to ensure a minirium number of
players across four media miarkets: national newspapers, regional newspapers, . o

*television and radio. A15%. limit.is applied to each of the four Sectors where * * ~ . .~

.@'media company has interests in each - this limit relaxes progressivelyifa
proprietor is not present in all four sectors (eg, a 20% limit applies if a o
proprietar has an interest in three of the four matkets; a 30% limits if he has
lnterests in two of the four, etc) -

.. 23 The IPPR credrted this model as: belng clear and. flexrble W|thout berng ,
gl 'destablllsmg, insensitive fo share, of overly sensitive to tectinology. However, '
* 7 the system mlght in fact prove insensitive to technology. if, for exaimple,
_ newspapers presence on the internet expands rapidly. '

24.  If Ministers were attracted by this proposed system, we would provide
further advice on_which markets could be included.

Option 1 - Absolute numerical thresholds

'25. " The first option.is the retention of absolute numerical thresholds, which
might perhaps be set at different levels to those currently. Only if the
_ thresholds were 'set as per a "share-of-voice" system could we argue that this -
was a sighificant change from the current regime. A "share-of-voice” syst'em )
would certainly have a greater degree of simplicity than the current regime,
“and would be clearly understood, provided markets and thresholds could be
clearly deflned -

' 26. The absolute nature of this system would however have several potential
" drawbacks: firstly, if a model as prescriptive as the IPPR model were
introduced now, it may requrre divestments on the part of newspaper groups
which also have an intetest in satellite telev1sron for example Absolute limits
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. mrght also serve to prevent takeovers of. falllng firms, Which maybe d’esrrabre

—on; leErSIty aswell~as—economrc grounds T *_-

'Whether the thresholds were based ona share- f-vorce system, oFwere - -

.sensrtive to, dlfferent markets Wé could however institute’d regular review of

.. the limits they impose, in order to ensure that they remain sensitive to
.+ chaniging'markét conditions. Such a review might also cover the nature of
" . thé'markets concerned, so that, for exaimple, if it was felt’ that the interriet -

o '._28.-.

.+~ should not be sub_|ect to l|m|ts at thls stage it could be mclﬂded inthe "~
' . scheme later : . . . . U s

;-A further |ssue for consrderatron is whether the hmrts are |ntended to "klck

) 3'o;~

' _-_.companles from growing:

.29

‘Migistefs also néed to decrde whether this. model woilld replace the speqa_l o

.~ Newspaper regimeor operate alongside it. Absolute lifpits of the'kind.

. -suggested could not themselvés address.concerns over. freedom of

- "expression, if that remidiried a Miriisterial objettive; Hawever, limits om U .
-+ ownership-plus retention of the special newspaper regime would not be seen
- by mdustry asa l|ghter-touch approach LT

S

D , Optron 2- Numerrcal thresholds-t-\pluralrty test

34.

Under thls optlon, the thresholds on ownershrp would not' be absolute, but a _,":

* - breach of ther by a, company would resutt i in the applrcatron of a plurallty ‘
- test.

. 33:

32

33..

"_"Sl.lch a test ‘coutd be trghtly defined’ to relate to plurahty of voice, as. _
distinguished from diversity of content. We-would advise further on whether -
"OFCOM or thé OFT wpuld assess whethier the plurality test would applyin’

" any glven case. If 50; the merger would be referred to the’ Competrtlon :
'Commlsslon for an |n~depth review. Thought would also need to'be given to’

how & "plurality” inquiry would operate alongside any competition inquiry

whlch the Competition CommISS|on mlght be conductlng into the merger. "

, The test ltself would be concerned WIth the number of players left i in the '
media miarket. following a merger, ie, plurahty of voice, and not diversity of ~

content, or indeed freedom of expression. Again, Ministers would heed to

* decide whether-this model would replace the specnal newspaper régime or.

operate along5|de it.

One optron could be to consrder whether it would be possnble to write into
the general media plurality test a special subset fot newspaper transact|ons
specifically provrdlng for freedom of expressmn issues.

Conclusion -

Ministers are asked for urgent views on the future regulat|on of newspaper
ownership. Should newspapers be included within new plurality rules? In
order not to increase regulation on the industry, this would indicate repealing

“the special hewspaper regime, although it may be possrb[e ta include a subset

for freedom or information issues within a plurality test. If Ministers were not
inclined to ifclude neWwspapers within a wider plurality framework, further
advrce will be prowded on what "lighter touch” options might remain in
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ol terms of reform of the, specral neWspaper reglme
'35, Mmrsters are asked to consrder the followmg issues’ at a meetmg

a .~ Do Mlnlsters W|sh to seea srmpl|f|ed share—of-vmce_ system or do
) they WISh to seemarket-speqflc l|m|ts retalned7 R

RS "'-Should the numencal thresholds be absolute, or should there be’ any- RN

" additional. plurallty test for those deveIOpments whrch exceed the -

. _ llmrts?

B When and how proposals should be publlcrsed

' - 36. ' Behlnd isa tab[e showmg current holdlngs of major cross—medra groups o

T vMe ia WnershrpOffu:er ST T AT e :

G \BPD 2\Paul C\whltepaper\cross-medla\draft16march wpd -
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