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RESTRICTED - POLICY .

MEDIA OWNERSHIP BRIEFING PACK

1. You have been provided with much information from different sources on
various aspects of this policy area. In preparation for the meetings you are to
have over the coming week, and for your discussion of the issue with the
Prime Minister, | have drawn all the key material together here for ease of
reference. : :

2.  The key document is the latest draft of the letter to the Prime Minister
(Annex A). This consists of a political summary, with annexes that set out
our proposals; our arguments, the necessary.background and strategic
implications. Some-proposals are still uncertain, and these remain square-
bracketed, in bold. We are to discuss them on Tuesday. :

3. The other annexes to thissiote recap the detailéd background to our -
proposals. We have provided further briefing on the arguments for removal
-of the foreign ownership rules (at Annex E). L have also added some further
illustrations of the sort of complaints that might be raised about particular
local areas, and provided lines of response (in Annex-F).

4. You will have seen all the other information before |n some form. A table of
contents is prowded overleaf.
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: RESTRICTED POLICY

DRAFT LETTER TO THE PRIME MINISTER

MEDIA OWNERSHIP RULES

- The Communications B111 when it is pubhshed in draft in Aprll Wlll
contain our proposals for the reform of media ownership rules. The
consultatlon exercise on this issue has now ended, and having

considered-the responses, we are writing to outline the steps we are
proposing to take. We are to meet in the near future to discuss the
detail, which must if possible be decided by mid-March if a draft Bill
is to be published on time. In essence, our proposals are
deregulatory, but suggest the retention of certain limits on
consolidation, to make sure the media retain the range of different

- voices and views that make democracy work. The possible effects of
the changes we suggest are summarised in annex 3. The letter and
annexes are copied to Sir Rlchard Wilson. :

We recommend that you accept the detailed proposals in annex 2.
These include:

‘1 Television — allowing, subject to competition rules, a single ITV
while protectmg regional production; keeping the nominated news
provider requlrement (the “ITN” rule)

2. Newspapers — mtroducmg a less onerous and simpler regime to be
applied post-acquisition only in cases where there is significant
_concern on competition or plurality grounds. Criminal sanctions
-would be removed. . _ _ _ -

3. Radio — remove all restrictions except Compentlon law on
ownership of national commercial stations; allow local consolidation
down to a floor of three operators (four if the BBC local serVIce were
included). ' L : :

4. Foreign ownership — remove all restrictions

5. Cross media ownershlp remove most medla-speclﬁc rules,
leaving it to Competition rules to prevent undue dominance;
restricting owners of national newspapers from acquiring significant

TV assets; replacing existing rules on local paper/local radio cross-
ownership with a simple protectlon to prevent a dominant local
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paper owning a dominant local radio station.

6. Review of regulation — making all reg_ui:_itions subject to an
automatic review by Ofcomno less than every three years.

Political Summary

We believe that the case for deregulation is powerful. There has beer an .
explosion of media choice in recent years giving people @ wide range of
sources of news, information, entertainment and other services.
Meanwhile the existing rules have hampered some companies from
expanding and developing while others find themselves much freer.
These anomalies are not good for mvestment _]ObS or diversity of

. products for the consumer.

However we also believe that the media are different from other

industries, which means that Competition law alone is insufficient. They -
are a uniquely powerful force in democracy and debate and there is a

long history of some meédia owners using national newspapers in

particular to promote their views. We need a significant degree of
plurality of ownership for democracy to work, and competition law can't
guarantee this for us. Our line is therefore to regulate ownership on top

of competition law, but only where absolutely necessary - unposmg a
simple set of bamers to excessive concentratlon :

| We are therefore proposing substantial deregulation both within each

mecha sector (radio, TV, local newspapers, and national newspapers) and
also between them, subject to retaining reduced but still significant
controls on cross-ownership of nat10na1 newspapers and major terrestrial

TV channels.

Our propeses -changes are listed in annex 2

Potential winners and losers are listed in annex 4

~The overall package is-a major deregulation of the industry. We would -

expect significant consolidation to then take place, subject to normal
competition regulation and our remaining media controls.

Political pressure will be.sigm'ﬁcant:
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(i) Scrapping Foreign Ownership rules — There are three logical options,

to keep controls as they are, fo allow foreign ownership on a reciprocal
basis, or to allow foreign OWHCI‘Shlp on the same basis as other
industries. '

We believe the case for scrapping the rules is strong. Why should
Bertlesmann, Kirch, Vivendi or Berlusconi be able to be active here -
when AOL/Time Warner, Viacom, Disney and News Corporation are
consfrained? We will be accused of “giving in to Murdoch”, but in fact
there will still be major controls on his activity because his dommant
position in national newspapers will trigger the Competition Authontles
and because we are keeping significant controls preventing owners of
newspapers from buying terrestrial TV. There is a further, wider point:
‘We will also-seek in the Communications Bill to impose duties on Sky -
(as with all broadcast platforms) to carry Public Service Broadcast
_channels. We are also allowing the BBC to develop a strong d1g1ta1 and
online presence. So overall our package offers Sky/News
International/News Corp some movement, but also some challenges.
Viewing all our changes together we can be confident that we are acting -
fairly and rationally, and in a way that is proprietor-neutral and which
does not allow any large company to become over-mighty.

(i1) Scrapp{ng Cross-Media Rules — as you can see from annex 3 our
proposals would make it possible for large cross-media compantes to
consolidate rapidly. It would mean for example, that in many towns and
cities the Daily Mail anid General Trust could own a high-selling national
daily, a significant local newspaper, a local commiercial radio station, one
or more national radio stations, own digital TV and radio channels, and
have minority interests in ITN and in the regional ITV licence. It could

. mean that News International and Sky (not one company, but linked in _

- . most people’s minds) . could also expand, perhaps into local press and
into commercial national and local radio. '

The Draft Bill is intended for publication at the end of April, a week
before the local elections, when the issue of local voice will be
prominent. Many MPs may find the potential for consolidation
somewhat threatening. Our defence would be that local voice would still
be dynamic. There would be a minimum of four local voices iri most
places (the rural fringes can support fewer commercial players anyway),
many of the media potentially being taken over have little debate in their

~ formats (especially true of commercial radio), and we would retain

- content and format controls on TV and radio. We are also persnaded of

L
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the argument that local papers donot have editorial lmes 1mposed on
them even when owned by opinionated national propnetors '

We are also considering the potent1a1 for encouraging the introduction of -

good corporate governance. The incentive to the companies would be

that adoption and implementation of a code would become a material

. factor ini judging whether local “voice” was at risk when mergers were
being considered. o

- (iii) Allowing consolidation of local media — some MPs may feel
nervous at the prospect of national and especially local newspapers
owning local commercial radio stations. However, such consolidation
may help keep local papers afloat and improve quality via more
investment, we will { 1mpose a statutory floor to maintain a minimum
number of local “voices”, and we will retain radio and TV licence
conditions that impose balance and unpartlahty on output.

(iv) Allegations that we are still too regulatory — most companies,

~ especially the major players constrained by Competition rules (News
International, Trinity Mirror, Daily Mail and General Trust, Carlton and

Granada) will say that we have not gone far enough. However, we can

point to a package that contains substantial deregulation and to a regime

that requires review of all remaining regulation at three-year intervals.

They will be balanced by many who will say that we have gone too fa.r

The process of scrutiny and consultatlon of the Draft B111 allows
opportunities to change if we believe it right and necessary, but we think
it right to offer Parliament a draft which is truly deregulatory while
-protecting the democratic essentials. We would welcome an early
discussion with you to combplete the final decisions so that we can
. publish the Draft Bill by the end of April,

(signed, both SoSs)

List of Annexes

- Our principles and arguments
Summary of our proposals
The possible effects

Potential winners and losers
Likely critics and supporters

B
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6. Who owns what now

7. Industry trends |

8. The existing rules on cross-media ownership
9. Summary of options for the newspaper regime
10.Summary of consultation responses
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Annex 1: The principles we use and the argument supporting our proposals
Principles:

* To accept that the media are different from other industries because of their intrinsic
importance in setting the terms of national and local debate

e To accept that the increase in the range of active media voices allows the removal of
unwieldy and unnecessary regulation :

e To deregulate where possible to promote investment and quality

- » Torely on competition law wherever possible
e To protect plurality and diversity in any area where there is.a justified concern that
- competition law may be insufficient

* To regard ownershlp of national newspapers and terrestrial televrsron licences as the
most sensitive in establishing the national agenda for debate

e To reduce regulations within media sectors as much as possible, but to retain some
cross-media ownership restrictions where there is danger of excessive concentration
of market power : :

¢ To seek improvements in content and format regulation where possrble and to
improve corporate governance to inhibit abuse by owners

Argumen't '

There is a difficult balance to be struck in this area between the interests of democracy and
those of a competitive market. There are passionately held views on either side of the
debate which are sure to be aired inside and outside Parliament when the Bill is published.
However, many of the existing regulations have no economic justification, were arrived at
for reasons of political expediency aloné, and neither protect debate nor assist business.

The proposals we are putting forwatd are deregulatory. They aim to allow businesses the .

- chance to invest and innovate, and bring cheaper and better services to the consumer. The
end result should be a system of simple, coherent and predictable rules, with the flexibility
for further reform at relatively regular intervals. However we believe'that the media are -
different from other markets. Owners do use their assets to promote their views as well as

" make profits, and in any event the protection of democracy means that we should be
measured in our relaxation of régulation. Ground given up too hastily will be hard to
recover, whereas over-caution can be remedied by our.proposals to review all regulation at
three-year intervals. Therefore we propose to retain rules that work to safeguard
democratic and political freedoms, by maintaining a plurality of ownership that can preserve
a culture of debate and dissent in local and national medla This plurality cannot be
guaranteed by competition law alone

Proceeding wlth Deregulation

It is our view that we do need to allow companles to develop and build their businesses, that -
the growth in media is of itself i increasing plurality and diversity, and that we can deregulate -
extenswely while keeping in place sufficient rules to protect democratic debate. -

There is no.doubt that the two main vehicles for debate and discussion are the national
press and terrestrial television. Even though most people say they take their news from TV-
the newspapers are much more opinionated and routinely set the TV agenda.- We therefore
|ntend to more cautlous about extendlng cross- ownershlp in these areas.
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Such deregulation-as we do-allow will-inevitably-ereate-a-hostilereaction—Newspaper

owners, particularly News International, Trinity Mirror and the Daily Mail and General Trust,
will say that it is too little. Everyone else will say it is too much, and that'we are caving in
to aggressive press barons. The fact that neither of these is correct will nat stop them being
asserted and wé can expect to have difficulty in both Houses,

“We are also proposmg some deregulation of ownershlp rules at a local level. We consider
that it is possible to provide the essential protectlon needed for proper-debate while
allowing some consolidation. This could lead to an increase in the number of local papers
with an interest in local radio stations. While we believe that debate will still be sufficiently
protected we should also be aware that many MPs will have strong views to the contrary

Consultation on the Draft Bill will be extenSWe and we will particularly want to ensure that
views are sought in Scotland, Wales and Northern Ireland. ‘Although communications issues
are reserved each of the three markets has special features which will requxre separate
scrutiny. :

Given the extent of the proposed deregulation, it is important that some cross-media
ownership rules are retained, to prevent the sort of concentration of influence that
democracy will not bear and that competition-law will not preclude, both at national and’
local level. In particular, we suggest that cross-media rules must take account of the
- particularly pervasive and often owner-led editorial influence of newspapers, by impinging
- on the extent to which newspapers proprietors can extend their influence through other
.medla either at local or national level

However, in lnleIdual medla markets (television, radio and the press) we propose to place
very few limits on ownership. We will rely on content regulation to maintain diversity.
Minimal ownership restrictions (or ‘plurality tests’ in the case of newspaper mergers) will be
supplemented by competition law to provide an adequate degree of plurality within each
market. The BBC and Channel 4 will continue to prov1de an additional guarantee of
diversity. :
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ANNEX 2: OUR PROPOSALS

Summary

1. v

. Remove 15% rule

. Remove restriction on joint-ownership of London llcences

. Keep nominated news provider, with.additional licence conditions to ensure
adequate finaricing - : ‘

. Raise ownership rules on nominated news provider from 20 to 40%, with an

: * additional limit of 40% on combined [TV licensee ownership

. Remove all restrictions on ITV/C5 joint ownership

. . Power to vary licence on change of ownership to be strengthened to protect
regional emphasis .

. Regional production guaranteed by tier 2 requirerments

2. - Newspapers

. a less onerous regime that is applied post-acquisition only to cases of .
~ significant concern on competition or plurality grounds. The'Competition
Commission will make recommendations to the Secretary of State on this -
. basis.
£ OFCOM to have a duty to undertake and consider effective tests of local
opinion. This would require them to undertake consultation through citizens’
juries or equivalent. ~

3, Radio-
. At least 3 owners of local services in each local area, plus the BBC
. No restrictions on ownership of national services .
. At least 2 owners of multiplexes in areas where they overlap
e OFCOM to be able to vary licence conditions on change of ownershlp to

ensure local character of service is preserved

4. Foreign ownership

. All restrictions to be removed
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Cross-media ownership

* sExisting pattern of rules to be retained, but stripped down to those rules we feel are |

essential

Rules that merely stipulaté public interest tests to Be removed S |
Rule on national TV/national radio ownership to be scrap'pbed ' |
20% rule retained for nationél'newspapgrlT\( ownérship ‘

20% rule to be removed for national. newspaperlradlo ownershlp Replaced with a
rule preventing national newspapers owning radio stations in any area with less than

. 3 separate commiercial owners in addition to the BBC. -

Rules on local newspaper/local radio ownership to be replaced byé rule preventing
local newspapers with more than 50% of the market owning a local radio station in
the same area if there are.less than 3 separate commercial owners in addition to the
BBC.

Rules on ITV companjes’ ownership of local newspaper markets [altered to-allow

* therh no more than 50% of a market where they hold the licence OR kept at’

o%]

Removal of rule banning joint ownershlp of [TV regional licence/local radio licence
for the same area - new rule to prevent such joint ownership where there are less

“than 3 separate commercial owners in addition to the BBC.

-

Review of ownership rules

All rules to be subj ject to automatic review by OFCOM no less than every 3 years
OFCOM to-make recommendatlons to the SofS, who can amend rules by secondary
legislation :
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Detailed Proposals

1. Television

Within the television market, we propose to deregulate and rely on competition law to
provide a plurality of commercial providers in addition to Channel 4 and the BBC. Diversity
‘will be retained through content regulation, and we will continue to make special
arrangements for the provision of-an independent news service to ITV.

We propose '

e to remove the rule that imposes a limit of 15% on any company s share of the TV
" audience; and
e to remove the rule that prohibits joint ownershlp of the two London ITV licences.

These two changes are now widely expected, having been proposed in both the
Communications White Paper and the more recent consultation paper. Their effect will be .
to allow the possibility of a single ITV company, at a point when the competition authorities
are satisfied that such a company will not unduly dominate the advertising market. ITV is
made.up of 14 regional licences, and each licence will retain requirements for original
production, independent production and UK regional production and programming. Single
ownership will not dilute the regional emphasis. Requirements will also be retained for due
accuracy and impartiality inthe reporting of news and any political or industrial controversy.

e to remove the rule that prevents joi-nt ownership of GMTV and Channel 5.

Many in the |ndustry wrongly interpret this rule as a ban on the joint ownershlp of any ITV

licence and Channel 5. There is no such prohibition and we do not advacate imposing one,

but would rather remove the existing rule, which has only a limited actual effect. The BBC,

Channel 4 and existing commercial competitors in digital and cable markets will make sure

there continues to be a diversity of content and a plurality of views available from

television. : :

e to'keep the nominated news provider system for ITV;

e to give Ofcom greater powers to intervene to ensure the news provider is.adequately
financed, to ensure that the news’is of a high standard; and

e to raise the the existing 20% limit on ownership to be raised to 40%, allowing a
‘minimum of three owners, but that a 40% cap is put on the share that may be
owned collectively by the ITV companies themselves, to make sure the news retains
its editorial independence. :

We believe that-these changes will ensure that an independent news service of high quality
. is maintained, and deal with the problem of the steady decline in resources available to ITN
under the present rules (its budget has fallen from £80m to £36m pa)

At some point in the future it may be that the need for a nominated news 'prévider on ITV.
- will disappear, as competition widens in the market for high quality news. As we said in the
White Paper, we will therefore include a sunset provision in the Bill, to allow the news
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2 2. Radio

Most commercial radio is local radio, and whilst we plan to'allow consol|dat|on within the
market as a whole, to allow the companies involved to grow, rules will be kept to ensure
that listeners retain a choice of local voices.

We propose:

That there be no restriction (other than Competition Law) on the joint ownership of the
three national radio licences, nor on ownership of national digital radio services.

» National services (Classic FM, Virgin and talkSPORT) account for only 8% of llsteners, ‘
will continue to be clearly demarcated (one is required to be non-pop and one -
predominantly speech) and contain little editorial content. We consider, on balance,
that it may not be necessary to keep them'in separate hands.

* At the local level, that OFCOM set up a system to ensure that in every area there are
at least 2 (3?) owners of local analogue radio services and two (3?) owners of local
digital radio services in addition to the BBC.

* We also suggest that where local digital radio multiplexes overlap there should be at
least 2 (3?) multiplex owners in addition to the BBC. : .

These rules should allow a degree of consolldatlon that allows large radio companles to
prowde a diverse range of music services, whilst making sure that at least three distinct
local ‘voices’ exist.

Plurality in radio ownership is more important at the local level. The majority of airtime
tends to be devoted to music, but it is local news, opinion and features that often provide
the basic character and appeal of a station. Licences will continue to require all radio
stations to report news with due accuracy and. lmpartlallty, and prevent local radio stations
giving undue prominence to any particular opinion in areas of political or industrial
controversy. When a local licence changes hands, the regulator will be allowed to vary the
format controls. that are applied, to ensure that the local nature of the.service is preserved.

" 3. Newspapers

_[DTi contribution to follow - a less onerous regime that is epplied post-acquisition only to
cases of significant concern.on competition or plurality grounds. The Competition
Commission will make recommendatlons to the Secretary of State on this basis.

OFCOM should have a duty to undertake ‘and consider effective tests of local opinion. This
would require themi to undertake real consultation, through citizens’ juries or equivalent.]

4. Cross-media ownership’

It is important that some cross-media ownership rules are retained, to establish and prevent
the sort of concentration of influence that democracy will not bear and that competition
law will not preclude, both at national and local level. In particular, we suggest that cross-

-media rules must take account of the particularly pervasive and often owner-led editorial
influence of national newspapers, by impinging on the extent to which proprietors can
extend their influence into national television. We also want to make sure that there isa
plurality of outlets for opinion across the local media in any area.
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We propose: -

* No one controlling more than 20% of the national newspaper market may hold any
licence for Ch 3 or Ch5.

e No one controlling more than 20% of the national newspaper market may hold more .
than a 20% stake in any Ch 3, or C5 service.

* Acompany.may not own more than a 20% share such a service if more than 20% of

its stock is in turn owned by a national newspaper proprietor with more than 20% of
the market.

No national newspaper proprietor may own a local radio station that covers an area
where there are fewer than 3 separately-owned prowders of local radio in addition to
the BBC. -

No owner of a local newspaper with more than a 50% share of local c1rculat|on in the
coverage area of a local radio station] may own that station if there are fewer than 3
separately-owned prowders of local’radioin add|t|on to the BBC in the same area.

No one owning the 'reglonal Channel 3 licence in the coverage area of a local radio
station may own that station, [if there are fewer than 3 separately-owned
. providers of local radlo in addition to the BBC in the same area.]

No one owning a regional Channel 3 licence may own [more than 40%? or more than
20% (the existing rule)?] of any local newspaper market in the same area.

The changes from the current system are that:

. The ban on newspaper or TV owners holding national radio licences will be removed.
The 3 existing national radio licences are not sufficiently important to public discourse
to justify the preservation of this rule. .

e  The ban on national newspaper companies [or [TV companies?] holdlng local radio
licences will be relaxed, to apply only in areas where there are very few (less than 3).
services. The complicated rules on local newspaper/local radio cross-ownership will be

1 simplified to the same effect - dominant local newspapers will only be allowed to buy
where they are one of at least 3 separate owners. This will allow newspaper and TV
companies to make significant savings through the cross-ownership of radio services
with joint news-gathering facilities in large markets. Format controls on local radio
services, and the music-driven nature of such services, should ensure that theyretain a
distinct character under any ownership, but these rules will prevent any one company
dominating all the outlets for local news in areas where few such outlets exist.

[The restnctlon on the share of local newspaper markets that ITV companies can
own will be relaxed, to ailow them to own up to 50% of local markets. This could
bring them savings in allowmg significant opportunltles to share newsrooms, for
example, but would prevent one voice coming to completely dominate both main
sources of local news, by ensuring competition in the newspaper market.]

The three eX|stlng rules that together make any purchase of any broadcastlng service
by any newspaper proprletor subject to a public interest test will be removed. The
scope of these tests is not clear; they discourage newspaper owners from attempting
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levels of consolldatlon that would not necessarlly dilute plurality; and they distort the

—“‘_‘—*"ﬁnarketbyerrcouragmg'émstlﬁg‘dvmers whio wish To sell to accept bids from non-
: newspaper owners who will not have to wait to pass a public interest test (a parallel
-may be drawn with the recent purchase of the Express newspapers by a non- -
. mewspaper owner who was not subject to any test under the special newspaper
© regime). :

4. Review of ownership rules -

One of the problems with the existing media ownershlp rules is that they are alterable only
by primary legislation. We want to introduce more flexibility. One way of doing this would -
be to allow acquisitions that exceeded any ownership limits, as long as they passed some
form of plurality test. This idea is not popular in the industry, where it is regarded as too -

. unpredictable. A far more popular suggestion for flexibility is that ownership rules should be
subject to review, and possible reform, at regular intervals.

‘We propose

e that all rules should be reviewed by OFCOM no less than every three years

e That OFCOM should report its findings to the Secretary of State for Culture, Media

" and Sport, who would be glven powers to amend or remove rules by secondary
leg|slatlon

A shorter review penod of two years was considered but that was felt to be too likely to
* result in the instability of permanent lobbylng for change. The proposal for the use of
_secondary legislation may cause concern in Parliamentary circles, where it is sometimes
+ suggested that such changes are so lmportant that they should be made only through
prlmary leglslatlon :

5. General disqualifications on ownership

We wish to deregulate by removing general prohibitions on ownershlp by any particular-
group where there are likely to be no adverse effects

Certaln 1nd1v1duals and bodles havei in the past been disqualified from holding any
broadcastlng licence.

[We propose

» to remove the disqualification on foreign ownership.
The existing rule is inconsistent, in applying only to non-EEA companies, and is difficult
to apply, given that it depenids on a subjective judgement on whether foreign interests
‘control’ a given company. ‘Non- EEA'companres should bring welcome inward

investment, whilst requirements will remain for original productron rndependent
production and UK regional production and programming. :

e to remove disqualifications on local authorities (subject to regulatory safeguards
preventing any politically-orientated abuse of this freedom, or damage to the
competitive environment) and advertising agencies (provided the competition
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authorities are content).
« to retain the prohibition on ownership by political organisations.

e to remove the anomaly that prevents religious organisations owning local digital radio
- licences when they can own local analogue stations. However we will retain‘the
prohibition on religious ownership of any national broadcasting licence or any licence

to control a multiplex.

There is not enough national spectrum available to allow for adequate freedom of
expression of all religious views, and a religious organisation should not be given the power
to. control, through a multiplex, which other organisations may broadcast what type of
services throligh that multiplex. In general, the established Churches share some of these
concerns about religious ownership, but the more evangelical wing of the Church have’
instigated a widespread campaign for the removal of all prohlblt|ons and we have recelved
some 9 000 letters in support of this view.
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ANNEX 3: THE POSSIBLE EFFECTS OF THESE CHANGES

The changes we are prop05|ng would encourage inward investment and would allow
significant growth in the size of UK TV and radio companles to allow them to compete
more effectively internationally. The rules that remain would maintain the restrictions that
prevent a large newspaper group or its subsidiary from controlling a terrestrial television
station, and should ensure that no company comes to dominate the local debate in any
area.

Some of the possible effects of the reforms could be:

Slngle ownership of ITV and Channel 5 (as and when the competition authorltles allow
it)..

3 or 4 separate owners of ITN, with ITV companies together owning no more than
40%. :

[DTI contribution to follow - The exclusion of most local newspapers from the special - -
merger regime, and the inclusion of any non- newspaper owners making a significant
acquisition.]

Further consolidation in local newspaper markets, where papers could be joint-owned
with local radio stations (as long as two or three radio owners existed in addition to
the BBC) [and ITV regional licences (where less than [20% or 40%] of the
newspaper market was owned).]

2 or 3 big radio groups, which might be owned by TV or newspaper companies.

At least 2 separately owned local commercial radio stations in each local area, in
- addition to the BBC. Where there are fewer than 3 local commercial radio stations,
* none could be owned by any national newspaper group, [an ITV company] or by any
local newspaper with more than a 50% share of local circulation:

A continuing restriction on large newspaper groups and subsidiaries (News
International and Sky, Trinity Mirror, and possibly Associated Newspapers in the near
future) owning any significant share of [TV or Channel 5 companies. Other newspaper
groups, with less than 20% of the national market, would now be able to.invest in
terrestrial TV without the acquisition having to pass a public interest test.

Further deregulation (or even re-regulation) as an option in 3 years time.
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ANNEX 4: POTENTIAL WINNERS AND LOSERS

This note tries to assess who will benefit from the changes we prbpose and who will not, by
suggesting how each company’s possible share of the market could change.

BIG WINNERS - TERRESTRIAL TV COMPANIES; MOST NON-EEA COMPANIES; THE
BIGGEST RADIO GROUPS; THE SMALLER NATIONAL NEWSPAPER GROUPS.

Carlton and Granada:

- will be able (eventually) to merge, and to buy CS (they-could actually buy C5 now but
: don’t seem to realise it); :
. will be free to buy all three national analogue radio statlons
. could acquire stakes of up to 50% in'local newspaper markets; :
* will be able to acquire around a third of most local radio markets (only acqulrlng in
markets with at least 3 local radio services);
would be restricted to their existing combined share of 40% in ITN

‘ If they grew to the maximum possnble size (and competition law |mposed no restraint) they
- might control: :

. 29% of the total TV market (48% of the commercial TV market, 56% excluding C4)
. 22% of the total radio market (roughly 44% of the commercnal radio market)
. 19% of the national newspaper market;

~ 50% of the local/regional newspaper market.

Scottish Media Group (SMG); -

. will now be able to buy into local radio markets; '
. could also buy the other two national radio stations (they already own Virgin);
S might acquire stakes of up to 50% in local radio markets, to add to the Glasgow
Herald (counted as a national paper);
. .could eventually attain the same maximum share as Carlton and Granada as part of a

smgle mv.

’

If, as seems li.kely, SME] started by biying out Scottish Radio Holdings, they would have:”

5% of the total radio market (roughly 10% of the commerc1al market)
3% of the total TV market (5% of the commercial market)
1% of the national newspaper market

This would amount to a SIgnlflcant position across Scotland (potentlally 25% of the '
commercial TV market, 44% of the commercial radio market and one of the most influential
Scottish national/regional newspapers, The Herald). However the rules on local cross-media
ownership will ensure that in each separate local area there continues to be a plurallty of at
least 4 separate voices for local news and opinion.

. Bertelsmann'

. might buy the whole of ITV, to add to Channel 5;
. could also buy into other media to exactly the same extent as Carlton or Granada.
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GWR and Capital Radio:

[ds the two largest existing radio companies might be best placed to expand. If the
radio rules stipulated at least 2 commercial owners of local radio in each area, they
could between them come to control all local services, analogue and dlgltal
-Alternatively they may face competition from newspaper and TV companies in
larger markets, and, if the radio rules insisted on 3 commercial owners of local
radio, from another large radio group.]

could own all 3 national radio licences (any single company could own all. 3);

might merge with a local or national newspaper company or an ITV/C5 company if
they shared the radio market with a third company.

A radlo-only company could grow to control:

+  .[29% of the total radio market (roughly 58% of the commercial radio market) if
the rule was for 2 commercial owners in each local area. . :
. 22% (44%) if the rule was for 3 owners in each area]

A radio comipany that merged with a TV or hewspaper company could eventually control
the same maximum share as [TV, ie: .

29% of-the total TV market (48% of the commercral TV market, 56%- excludmg C4)
22% of the total radio market (roughly 44% of the commercial radio market)
~ 19% of the national newspaper market;
50% of the local/regional newspaper market.

Daily Mail and General Trust:

will be able to buy around a third of most local radio markets(only acquiring in
- markets with at least 3 local radio servrces)
will be able to buy as many national radio licences as they like;
as long as their share of the national newspaper market stays below 20%, will be able
to buy Channel 5; :
- as long as their share of the natlonal newspaper market stays below 20% will be able
to invest in [TV compames although they won't be able to hold licences or control the
. licence-holding company in regions where the Northcllffe Press control more than
" 50% of any local newspaper market;
will no longer need to pass a publlc interest test to buy any broadcastlng interests;
would be able to double the size of thelr ITN stake if they wished (we don't think they
do). : .

They could ultimately end up as part of a company_controlling:
4% of the total TV market (roaughly 7% of the cornmercial market)
22% of the total radio market (roughly 44% of the commercial radio market)

19% of the national newspaper market;
50% of the local/regional newspaper market.
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Nerthern and Shell:

. could buy whatever TV interests they wanted; .
. could buy a significant slice of local radio markets.

. If they retained their existing share of the natlonal newspaper market and |nvested heavily
in radio they mlght come to own: - :

12% of the national newspaper market '
. 22% of the total radio miarket (44% of the commercral market)

AOL Time Warner, Dlsney, Viacom, ClearChannel, Austereo

can now move into terrestrial broadcasting, markets if they wrsh buylng into {TV, -
Channel 5 and analogue radio.-

- A big forelgn cross-media company would not be held back from investing any fore than a

British company. They could therefore own the same maximum combination, unless the
competition authorities prevented it:

. 29% of the total TV market (17% of the commerCIal TV market);

. 22% of the total radio market (roughly 44% of the commerCIal radio market)
. 19% of the national newspaper market; -
e 50% of the local/régional newspaper market.

It seems partrcularly likely that ClearChannel the American radlo group, may wish to invest
in British radio markets, where they might own up to

« ~ 29% of the total radio market (roughly 58% of the commercial radio market).

'SMALLER WINNERS - THE LARGEST NATIONAL NEWSPAPER GROUPS AND THEIR
SUBSIDIARIES; THE REGIONAL-ONLY NEWSPAPER GROUPS. ~

NeWs International and Sk\g . — . - _ T . R
. will be able to buy into national radio, to own all 3 licences;
. will be able to acquire around a third of most local radio markets (only acqurrlng in
~ markets with at least 3 local radio servrces)
* « will no longer need to pass a public interest test to buy any radio interests;

. will be frustrated in any attempt to buy into ITV or Channel 5.

If Sky bought as many radio stations as posslble, they mlght control:
< 8% of the total TV audience (13% of the commercial audience)
. 29% of the total radio market (roughly 58% of the commercial market)

This in addltlon of course, to News Internatronal's 33% share of the national newspaper
market. News International have a 36% share in BskyB. If News International were deemed
to control Sky (a judgement for the ITC) Sky’s local radio interests would be restricted to
markets with 3 or more stations - this might reduce their share of the total radio market to
22% or lower. o
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N will be able to buy as many national radio licences as they wish; :
will be able to acquire around a third of most local radio markets (only acqumng in
~ markets with at least 3 local radio sérvices);
. will no longer need to pass a public interest test to buy any radio mterests
. if they maintain more than a 20% share of the national newspaper market, they will
be frustrated by any attempt to buyinto ITV or Channel 5.

So Trinity Mirror, if they bought as many radio statlons as poSS|ble, might end up owning:.
+ . 23% of the national newspaper market -

. 23% of the total newspaper market (including local/regional press)
22% of the total radio market (roughly 44% of the commercial market).

The Johnston Press and Newsquest:

should be able to continue their consolidation in the local press;
« -~ will be able to acquire around a third of most local radlo markets (only acqumng |n :
. markets with at least 3 local radio services);’ T
.+ would not need to pass any public interest test for any acquisition.

If Newsquest bought as many radio stations as possible to add to their current press
holdings they might eventually control: : v

* ° An 11% share of total UK circulation;
*  22% of the total radlo audlence (44% of the commercial market).

If Johnston Press bought as many radio stations as possible to add to their current press |
holdmgs they might eventually control: - .

- A 5% share of total UK circulation;
. 22% of the' total radio audlence (44% of the commerual market).

TREADIN_G WATER

No one - there s-hould be an opportunity for every different type of company to expand in
‘some dlrectlon, although there is no way of knowing WhICh companies will take their
opportunities and which will not. : :

LOSERS?

Anyone who gets bought out This is |mp055|ble to predlct with any accuracy but the most

likely candidates in the immediate future would seem to be the smaller radio companies -

EMAP, Chrysalis, Scottish Radio Holdings, the Wireless Group - [especnally if the radio

ownerihlp rules allow only 2 commercial owners of local radio in each local area, rather
than 3 S :
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ANNEX 5: LIKELY CRITICS AND SUPPORTERS '

Below is an assessment of who is likely to support and oppose each of the rules we propose
(and, where appropriate, what the likely reaction will be to the absence of some of the
existing rules) based on the responses we received to'the consultation document. Where
there are markedly dlfferent reasons for'such support or opposition these have been
identified. :

Since our consultation paper- did not provide any detailed options for reforming cross-media
ownership rules, the analysis for changes in that area is less certain, but we have predicted
what reactions V\{lll be to the general approach of the package of cross-media rules.

A glossary of acronyms is provided. '

General Disquali.fications (this assumes Foreign ownership rules; will be scrapped)

-1 No rellgrous organlsatlon may own any natlonal broadcastlng licence or any licence to
provide a multiplex service :

For| Radio Authority; BECTU; some established_ Church groups.
Against 9,000 individual Christians, evangelical Christian groups and broadcasters

2. No forelgn ownership rules

For News International, Bloomberg, Telewest

.Against  (on grounds of reciprocity) CRCA, EMAP, C5, SMG, Carlton, Capital, GMG,
GWR, Radio Authority
(completely against) BECTU, SACOT, VLV

Television

3. ITV news must come from a nominated news provrder The value of the contract must
meet with OFCOM s approval

For ITC

, Cc4
Against.  Carlton, BBC

4.  The nominated news provider system may be sunset by the Secretary of State on
OFCOM's recommendation when they are satisfied that there exist a suffluent
" number of addltlonal high quality competitors to the BBC

For " (If there has to be a nominated news prowder) Carlton, (D
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5. - No one may own moré than a 40% share in the nominated news provider

T 6.7 ~TheiTV ticensees may collectively own no more than a 40% share in the nomlnated
news provider :

For - TG, C4, GMG, BECTU
Against - Carlton, BBC .

7. Nootherrules on’/TV ownership -

For Carlton, : . ' . '
Against  Advertisers (PACT also have concerns about how the network would work)
Radio

8. [EITHER-

-

[in each local market, there must be at least 2 separate commerqal owners of both analogue
and digital local services; in addltlon to the BBC.

. For "CRCA, GWR, Capital, EMAP, Scottish.Radio Holdings
. Against 'Radio Authority

OR:

In each local market, there must be at least 3 separate commercial owners of both analogue
and digital local services, in addition to the BBC.

For =~ Radio Authorlty
Will accept (although would rather have '2-+1') CRCA, GWR, EMAP, Scottish Radlo
Holdings

: Against (would much rather have ‘2 + 1", if not competition law) Capltal Radlo]

' 9. Inareas where multlplexes overlap, they must be owned by at least [2 or 3] different -
persons.

For - GWR, CRCA

Against  (too much of arestriction) Capital Radio
' (too light a restriction) Radio Authority -

Newspapers
10. [DTIstuffto follow - a less onerous regime, applied post-acquisition only to significant

cases, making clear plurality is a serious concern and with stipuylation to take heed of
‘citizens councils’ or equivalent]
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Cross-media ownership

11

12.

13.

14.

15.

16.

For

No one controlling more than 20% of the national newspaper market may-hold any
l|cence for Ch 3 or C5. :

(a) No one controlllng more than 20% of the national newspaper market may hold
more than a 20% stake in any Ch 3, or C5 service.

(b) A company may not own'more than a 20% share such a service |f more than 20%
of its stock is in turn owned by a national newspaper proprletor with more than 20%
of the market

No nat|onal newspaper proprietor may own a local radio station [analogue or dlgltal]
that covers an area where there are fewer than 3 separately -owned providérs of local
radio in addition to the BBC. :

No owner of a local newspaper with more than a 50% share of local circulation in the
coverage area of a local radio station [analogue or digital] may own that station if
there are fewer than 3 separately-owned providers of local radio in add|t|on to the
BBC in the same area. ’

No one owmng the regional Channel 3 licence in the coverage area of a local radlo

station [analogue or digital] may own that station [if there are féwer than 3
- separately-owned providers of local radio in addition to the BBC in the same area?]

No one owning a regional Channel 3 licence may own [more than 50%? or more than
20% (the existing rule)?] of any local newspaper market in the same area. -

ITC, Radio Autharity, EMAP, SRH,”SACOT, BECTU, VLV
(as the best option if there have to be rules) Trinity Mirror, GMG

Against  (prefer competition law)’ News International, @ Telewest, DMGT, C5, Carlton,

Bloomberg, Capital

( prefer a ‘sliding scale’ 40-30-20-15 me) CRCA, GWR.

(have their own schemes) SMG, lPAﬁ :

.(want limits on cross-ownership of platiorms and content) C4 BBC

" ( want stricter rules) CEBF C L .

Review of ownership rules

17.

- For :
Against  BECTU, CPBF

OFCOM should review all media ownership rules no less than every 3 years, and may
‘make recommendations to the Secretary of State to reform or remove them. The
Secondary of State may then use secondary legislation-for this.purpose.

CRCA, ITC, BEC, SACOT, DMGT-Capital, C4, GWR, IPA Gl

(not often or quick enough - prefer sunSets). Carlton
(too uncertain) Radio Authorlty
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3

Glossary of acronyms

BECTU  Broadcasting Entertainment Cinematograph and Theatre Union
CPBF Campaign for Press and Broadcasting Freedom
CRCA = Commercial Radio Companies Association
. DMGT  Daily Mail and General Trust ,

- - GMG Guardian Media Group
IPA Institute of Practitioners in Advertisin '
SACOT  Scottish Advisory Committee On Telecommunications
VLV Voice of the Listener and the Viewer
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NEWSPAPERS

Natipnal, regional, local

'
——
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TELEVISION
) (all UK)
40.0+
N 35.0-
‘30.0-
25.04
20.0- )
15.0-
;o.ou
5.0+
! 0.0 -
. ) BBC GRANADA | CARLTON | CHANNEL4 | BSkYe RTL OTHERS
[TV viewing Share UK (%) 39.0 147 | 108 9.6 7.4 _:36 - 7152
‘ .
]
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(all UK)
..
60.0~
500
40.0ﬁ
300
20.0-}
100
oo ScoTTisH .
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. » . |nowomes | S ) ,
[Ustening Share Uk Radio ()] 517 112 82 56 32 33 32 14 106
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CROSS MEDIA
Counting all national newspapers approximate perceptage shares - Q1 2001
60.0—
- B AliNewspapers
50.0— )
. O Television
20,0 9 Radio
300
20.0-] .
10.0
0.0 News
o Isque
Daity Mall st G,
All News papers 120 111 6.2 ‘0.4 0.0 0.6 0.0 00 0.0 00
Television . 0.0 ;) [X] 26 147 10.5 00 04 | o3 39.0
Radio 3.0 0 0.0 14 00 0.0 11.2 8.2 6.6 51.0
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Telegraph

Gmp.

Newsqus

st

Granada |Oailly Mait

8BC

ISimple Share of vojce

21

37

3.7

49

5.0

300

Calculation -no explicit exchange rate between media, simple
in national radio, TV, newspaper markets expressed as percentage of theoretical maximum

tion of' perci

ge shares
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XMO SHARES =

: ' ". (National papers only, excliding regional/local)
55 )
.
45+
20+ ' National

Newspapers
O Television

8 Radio

News intl,

0.0 0.0

National Newspapers| 328

Television 76 33 330

Radio 0.0 _j 0.0 51.0
N
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ANNEX 7: INDUSTRY TRENDS (draft)

i

The growth 1n available me_diﬁ '
| 2002
National terrestrial TV , | 6 stations |
. Naﬁonal anangﬁe radio._ o . 8 stat.i.énst
" Local aﬁalogue radio .' _ 300stations
Satellit.e qﬁd Cable TV 200+f;hannels L
Natiqnal digital radio © 12 stations
Local digital radio 43 stations
Nﬁtional newspapers 30 daily/Sunday titles
Local gﬁd regional press 1,2004+tit1es'
In addition:

. access radio and TV are supplementing éxisting arrangements for -

- university, hospital and special licence radio. .
» Internet provision continues to expand, and nearly half of all
households are now connected. '
'[1980 equivalent numbers to be provided]
Note on developing'coﬁvergence

Note on circulation, viewing and listening, employment and investment
trends o

Figures on advertising and other eamings trends.
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ANNEX 8: SlJMMARY OF EXlSTlNG CROSS MEDIA OWNERSHlP RULES

‘TV/radio cross-ownership

1.

2.

No one can hold the GMTV licence or the C5 licence and a national radio licence.

No one can hold a local radio licence (analogue or dlgltal) and the regional Ch 3
l|cence in the same area. :

- 20% rules on newspaper owners

3.

.

No one controllmg more than 20% of the national newspaper market can hold any
licence for Ch 3, C5, or any radio service. :

(a) No one controlling more than 20% of the national newspaper market can hold
more than a 20% stake in any Ch 3, C5 or radio service.

(b) A company may not own more than a 20% share such a service lf more than 20%
of its stock is in turn owned by a national newspaper proprietor wrth more than 20%
of the market. [Th/s is the so-called 20:20 rule]

No one controlllng more than 20% of the local newspaper market in any Ch 3 region

may hold the licence for that Ch 3 service.

No one controlling more than 20% of the local newspaper market in the area of a

digital programme service may hold the licence to provide that digital service.

Limits on local newspaper companies owning local radio stations

7.

_.Anyone controlling more than 50% of the local newspaper market in the coverage
area of a local radio station own that station only if: there is another station under

different ownership in the same aréa; the acquisition passes a public interest test.
They miay own no more than one station in any area.

Local newspapers owners controlling more.than 20% of the market may own up to

- two licences for overlapping local radio services if: one is FM and the otherisAM;the . . .-

acquisition passes a public interest test.

Local newspapers owners controlllng less than 20% of the market can own up to three
licences for overlapping local radio services, as long as they pass a public interest test.

Rules that merely stipulate a public interest test

10.
11

2.

Any application by any.newspaper owner tohold a licence for GMTV, C5 orany
national radio service will be subject to a pul)llC interest test

Any application to hold a regional Ch 3 licence ora local radlo llcence by any national
or relevant local newspaper owner will be subject to a public interest test.  ~

Digital programme services may not be provided for three months after the award of
the licence to a national or relevant local newspaper owner unless a plurality test is

et
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ANNEX 9: OPTIONS FOR REFORM OF THE NEWSPAPER MERGER REGIME

OPTION ONE - a bespoke newspaper regime - Recommended.

1 The DGFT would be able to refer a transfer over which he had competition
concerns to the Competition Commission, within a set period from the later of the
completlon of the transfer or.its publication, OFCOM would be able to refer any
remammg cases over which it had “plurality” concerns by a slightly later timescale.

2 The Competition Commission would assess the transfer(s) on competition and
plurality grounds. If they found no detriments to the transfer on both grounds, and

~ OFCOM consented, the transfers would be cleared. If they found detriments on either
or both grounds, they would so advise the Secretary of State and recommend remedles
which would cure the problem. :

3 ~The DGFT would be required to advise on the competition aspects of the CC’s
case, and OFCOM on the plurahty aspects. Decisions would be for the Secretary of
State, but would be restricted to remedying the identified detriments. :

OPTION TWO —an alternative, which would apply to newspaper ownership the
procedures for ‘exceptional public mterest’ cases to be introduced by the
Enterprise Bill. . :

1 The SoS would be able to intervene in any case that raised issues concerning
the plurality of newspapers. The DGFT would advise the SoS on the competition
aspects of the case, and the SoS could seek OFCOM’s advice on the plurahty 1ssues.
The reference decision would rest with the SoS.

2 The CC would assess the transfer(s) on- competltlon and plurality grounds (if

the DGFT had raised competition concems) or on plurality grounds alone (ifthe

DGFT had concluded that the transfer would not result in a substantial lessening of
competition). On receipt of the CC’s report, the ultimate decisions (on whether the ' "
merger was in the public interest and, if not, what remedles should be 1mposed) would-

be for the SoS. -
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ANNEX 10: SUMMARY OF KEY CONSULTATION RESPONSES

Alphabetical list of responses included in this summary

Associated Newspapers Limited *
- BBC
BECTU
Bloomberg
Broadcasting Standards Commission (BSC)
BSkyB
Capital Radio plc : )
Carlton Communications plc : '
~Channel 4
0  Channel 5
1  Commercial Radio Companies Association (CRCA) -

13 Daily Mail and General Trust (DMGT)
14 . Emap '
15

17 Guardian Media Group (GMG)

. 18 GWRGroupplc .
: !! |nm IeleVISIon Commission (ITC) ‘

21  Institute of Practltloners in Advertlsmg (IPA)
22  mediawatch-uk
23 | News International plc
24  Producers Alliance for Cinema and TeleVISIon (PACT)
25  Radio Authority :
26  Scottish Radio Holdlngs plc
27  SMGplc
" 28 Trinity Mirror
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Associated Newspapers Limitéq

Newspapers

Abolfsh special newspaper regime: newspaper market is self-regulating.
No Mi_nistéria'l involvement ivn newspaper'merger decisions. |
“Supports removal of local titles from néwspaper regime:

SupporS extension of régime to.all qual'ifying‘acquisitions.

Abolish criminat sanctions.

- Cross Media Ownership

- Share of voice approach has potential - merits further research. |
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Television
Supports single ITV
- Joint ownershlp of ITV and Channel 5i is matter for competltlon authorities.

Supports retention of nominated news provider system for ITV: regulations-should require
commitment by licence holder to adequate financing.

¥

Radio

* Supports abolition of radio points system. Competition authorities should determine limits
of radio ownership

Supports Radio Authority/CRCA proposal for ILR comparable scheme for digital radio and
multlplexes

Supports removing ban on ownership of more than one national radio llcence

Cross Media ownership
Competition law and single—media‘rules would not be enough.

Opposes plurallty test as it may undermine certalnty delivered by the media ownershlp
rules. (Any test should include gateway/platform and " premlum content” control).

lurallty test decisions must be taken by Ministers.
40 / 30/ 20 owneérship proposal may work.
OFCOM

OFCOM should review media ownership rules every four years. Ministerial scrutlny and
consultation should play a part. :
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BECTU

Non-EEA ownership

Keep current prohibjtions.

'Religious Ownershfp

Opposes'any further relaxation of ownership restrictions on religious organisations.

Televisioﬁ

" . Concerned about imp'licatioﬁs of é‘single ITv.”

Supports prevention of joint ownership of ITV and Channel 5.
‘Supports retention of nominated news provider system.

Supports raising nominated news provider ownership limit to 40%.

Radio "
Supports retention of boints system.

Supports "three-plus-BBC’ proposal for ILR, and comparable scheme for digital services and
" multiplexes. - - . : : -

- Opposes allowing ownership of more than one national radio licence.

Supports enabling OFCOM to prevent onward sale of licences.

-

tross'Media ownership

Supports retention of exfsting limits oni cross-media ownership. .

Opposes abolition of current cross-media limits, and reliance on cpmpetition la;N.
‘OFCOM

Does not support OFCOM review of rules every 2 years.
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Bloomberg

~ Non-EEA ownership

Abolish current prohibitions.
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Broadcasting Standards Commission (BSC)

.Newspagers :
OFCOM will need to develop expertise in newspaper industry.

Other comments

Content regulation and public broadcasting corporations bear directly on issues of plurality.
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BSkyB = | N

Television o : -

" Government's approach to ITV and Sky respectively is inconsistent. .

Abolish existing cross-media ownership rules.

Tighten impartiality rules, rather than impose restrictions on ownership.

' Néwspagers
Leave plurality decisions to Competition Commission.
~Opposes excéptional public interest gateway.

Abolish current cross-media limits, and rely on competition law regulation.

OFCOM

Supports OFCOM review of rulés every 2 years.’
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Capital Ra-did plc

Radio

Rely on competition authorities to determine the approprlate limits on UK radio ownershlp
(including digital services).

- Supports removal of disqualification from owning more than one national radio licence.

OFCOM should be not able to prevent the onward-sale of licences for two years after award

Cross Media ownership

Abolish current cross-media lirhit;, relying on media and competition law regulation. .
OFCOM

OFCOM should review media ownership rules, but every three years.

Other Comments

OFT and OFCOM should take lnto account effect of BBC on market lnfluence, market
distortion and ecoriomic effect. .
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,Carltqn Communicationsple , | S

Non-EEA ownership

Relaxation should be reciprocal:

Television
Allow ITV to consolidate.
Allow joint ownership of ITV and Channel 5.

Supports abolition of nominated news provider system.

Radio

Competition authorities should determine limits of radio ownership.

Digital radio: open access to platforms more important than ownership.

Cross-Media Ownership

Abolish cross-media limits, rely on competition law.

OFCOM

Agrees with 2 year review and sunset clauses.
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"Channel 4.

Television

~ Supports singlé mv.

~ Cross Media ownership

Supports restriction on joint ownership of ITV and Channel 5.

Supports retention of nominated news provider system. Supports raising ownership limit to
40%. - S : .

e

Supports plurality test with Ministers makihg.f‘inalhdecisions.

' Rejects 40/30/20 bwneréhip‘ moadel. .

Platform ownership should be recognised as a form of media ownership.
OFCOM
Review of rules should involve full consultation and democratic scrutiny.

Other comments s

. Government should consider the regulation for the separation of carriage (ownership of a
.+ platform) from content (service provision).

203

MOD300005837



For Distribution to CPs

Channel 5 - - _ '_ ' L

Non-EEA ownership

Reasonable to keep current prohibitions.

Television

Concerned about potentially anti-competitive nature of a srngle ITV, but prefers to leave to
competltlon law. -

Joint ownership of ITV and Channel 5 should.be left to competition law.
ITV.should be free'to produce or buy its own news, but Ch 5 supports raising ITN '
stakeholder limit to 40%. . :

Cross Media ownership

Leave decision-making process to OFCOM and competition authorities.

Supports proposal for permeable limits with a plurality test.

. OFCOM

~ Media legislation should be modified, on recommendation of OFCOM, by secondary
legislation and approval of Parliament. :
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Commercial Radio Companies Association (CRCA)

i

_ Non-EEA ownership

'Relaxation should be reciprocal.

Radio

Proposes further deregulation with a system of ‘two-plus-BBC' for ILR. Apply same system
to digital services until sufficient multiplexes serve an area. ‘ _

Ensure that, where local multiplexes overlap, there should be at least two owners in each
. marketplace. ' '

OFCOM shduld not be able to prevent onward sale of licences.

Cross Media ownership

Supports the 40/36/20 ownership model.

¢

OFCOM

Supports OFCOM review of rules every three years. Believes Ministers should make final
decisions. '
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‘Daily Mail and General Trust (DMGT)

" Television

Abolish nominated news provider system.-

Radio

Proposes "two—plus—BBC"'proposé'l for radio ownership, including digital.

Ownership of digital radio multiplex licences should.'be Unrestricted.

" Cross Media ownership

Newspaper ownership of radio should be unrestricted. .
Plurality tests lack clarity and do not deliver certainty.
Does not object to 40/30/20 limits.

" Supports ‘Share of Voice’ scheme, if Goverhment considers it necessary.

OFCOM

Supports OFCOM review of rules every 2 years.
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Non-EEA ownership

Relaxation should be reciprocal.

Radio

Abolish points system. -

Support for Radio Authority/CRCA proposal for ILR, but Wants to raise number of percentage
points one operator can own. ‘ ' :

. Cross-Media Ownership -

Supports Radio Authority “three-plus-one” proposal.

Supports “public interest test". 'Share of voice' too complex and cumbersome.

Other comments

OFCOM regulation of BBC essential.
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Guardian Media'Groub (GMG) ___f_;.'_____ e

' Non-EEA ownership

Relaxation should be reéiprdcal. |

_ Religious Ownership

Supports retention of restf_i;tibns on religious organisations.

Televi'sion

Competition [aw alone to regulate smgle ITv.

Supports preventlng joint ownership of ITV and Channel 5.
Supports retention of nominated news prowder system

~ Supports raising the ITV nominated news provider ownership limit to 40%.

'Radio

Supports abolition of points system and reliance on competition authorities alone.
Supportﬁ-removal of disqualification from owning more than one national radio licence
Leave digital radio (and multiplex) regulations at minimum.

Su'pports enabling -OFCOM to prevent onward sale of licences.

'NeWspagers : ) . . ' .
Supports proposal for an exceptibnal public interest gateway.

Supports removal of locai titles from newspaper regime.

¢

, Supports extensmn of newspaper reglme to all qualifying acqmsmons mcludlng non-
- newspaper proprietors.

Cross Media ownership .
Cross-media ownership restrictions are necessary at national but not local level.
Opposes permeable limits with a plurality test as unhelpful

Rejects 40/30/20 and 'Share of Voice’ model.
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GWR Group plc

Non-EEA ownership

Relaxation should be reciprocal. -

Radio

Supports Radio Authority/CRCA proposals for ILR.

- Local d|g|tal radio should follow Radlo Authorlty/CRCA model until sufficient multlplexes
serve an area. - :

Cross Media ownership

Supports application of 'three-plus-BBC' model.

Supports 40/30/20 ownershlp model (but preferrlng higher thresholds) Supports ‘Share of
Voice’ model. :

OFCOM

Supports OFCOM review of rules every 2 years.

) Other comments

Roll over of national and local analogue licences should be extended to allow for investment
in digital services.
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Independent Television Commission (ITC)

Non-EEA ownership

Government should argue for reciprdcal liberalisation of foreign ownership rules.

Religious Ownership

Religious ownershlp should be allowed only where sufficient spectrum for multi-faith
ownership is available. :
Television

Supports single ITV.

Supports retention of nominated news provider system.

'Supports Radio Authority proposal for “three-plus;'BBC" for ILR.

Newspapers

Ministers should take final decisions on S|gn|f|cant newspaper mergers on “freedom of
expression” grounds,

Cross Media ownership
k]

Opposes plurality tests, numeric-based systems and ‘Share of Vou:e model as they create
. business uncertainty.:

OFCOM

Supports OFCOM review of rules, but every two years is too frequent. .
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Institute of Practitioners in Advertising (IPA) e

General Prohibjtjons

Oanrship of media by advertising agencies is strictly forbidden to (PA rhembers.

Non-EEA ownership

Nationality of ownership is immaterial to advertisers.

Television

Opposes single ITV

Radio o

Subports Radio Authority/CRCA proposals for ILR and comparable schemes for digjtal
services and multiplexes. - S

Opposes enabling OFCOM to prevent onward sale of licences.

Newsgag‘ers

“Supports liberalising the current regime.'

Cross Media ownership

Prefers to keep current ownership rules.

-

Alse proposes a minimum of four sales players (25% max share) in each medium and seven

(max 15%) across media. -

OFCOM -

Supports OFCOM .review but proposes three to four yearly interval.
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med jawatch-uk - _
.j - Newspapers ‘

Agrees OFCOM should assess accurate presentation of news and free expression.

Foas ot

ribgeratin influence on

grees Ministers should, on the advice of regulators, exercise a
newspaper mergers. ' :

. OFCOM.

iAgrees OFCOM should review media ownership rules.
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ws Internation'al, plé

n-EEA ownership

move current restrictions.

ewspapers -

bolish special newspaper regime - regulate by narimal _c;ompc_aﬁ%if)\ .
ocal titles should be included in cutrent newspaper regime.
sup  ts extension-of regime to alt qﬁalifyin’g 'a'cquiits?ti:'oﬁ_s_,.g?

Abolish criminal sanctions.

*Cross Media ownership e o

Abolish current cross—medla limits, and rely on competltlon lawxegulatlon

: arbltrary

OFCOM
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‘Producers Alliance for Cinerna and Tetevisi oﬂPACT) ~-

‘ Television

Concerned about implications for. programmlng productlon -of smgle Imv.

Supports preventlng joint ownership of [TV and Channet

Cross-Mgdia Ownership

| Supports public'.ini".e.rest test. Reject_s ‘Share of voice"ri

‘OFCOM

Thresholds for media ownershlp should be amendable byg

- Qrfdér.on advice from either or
both of OFCOM and OFT. o :

Other comments

OFCOM should be given a speqﬁc duty to "promote” com"etltlon in the production and
distribution of content. %
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Radio Authority
. Non-EEA ownership
Relaxation should be recibrocal. : S K
Religious Ownership
T Rehgrous organlsatlons should not be permitted to own natlonal analogue licences, natronal
- digital sound programme service licences, or digital multlpleXes
"Radlo - - ~. : *’ .
v ..Malntams proposal of three plus—BBC for ILR, and for dlgltal serwces
- ‘Supports removal of disquallflcatlon from ownmg more than one. natlonal rad|0 llcence
-Ownership of digital radio multiplex licences should be a g:onjpetl-tlon matter.
'A_f;.:::_ . Supports enabling OFCOM to prevent oriward sale of l’i'ce'ric‘:e_s., -
- Cross Media ownership
-Suggests the ‘three-plus-BBC’ principle for cross medla ownershlp
Opposes p[urallty tests.as labour-intensive and |nc0n5|stent Rejects Share of voice' model
. OFCOM
OFCOM should not review rules every 2 years.
Other comments
Access Radio should not be counted in ac;:tjmulatio‘ri'b'fh"’r'aqio interests.
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"~ ~Scottish-Radio-Holdings —— -~ — — — — - --——— —_ -—
Radio
Broadly supports Radio Authority/CRCA~ptopgsal, but wants to deregulate further. %
Supports removal of disqualification ffd[n gy\_/;rii_ri-é‘rh'or'.e than one national radio licence.

Cross Media ownership
Makes its own proposals for XMO.
Other Comments o -,". "j__
'All commercial radio licences stiould run fo!;‘ years.
(
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SMG plo

Non-EEA ownership

- Keep current prohibitions.

' . 'l{eligious Ownership

- Remove réstrictions on religious organisations holding broadcasting licences

o .Télevision
i '-_S’upport_s single ITV.
| Allow joint ownership of ITV and Channel 5

*"'Abolish nominated news provider system.

' "-Ra'dio ' . S
."-Abollsh points system

: Supports proposal that OFCOM should ensure that there are at least 3 owners of ILR
services in addition to the BBC - .-

- SMG proposes threshold 30% of radio revenues overall (including the BBC) for ILR.

Supports removal of disqualification from owning more than one national radio licence.

'No need for OFCOM to prevent onward sale of licencés. -

Newspaper

Supports OFCOM and Competltlon Commlsswn asseSsmg mergers :

Supports exceptional publlc interest gateways, arid fln': M_lnlsterlal ClECISlonS

Supports removal of local newspapers from reglme. .

Lo
.

Supports-extension of newspaper regime to all qualifylng acquisitions.

Abolish criminal sanctions.

MOD300005855
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— —CrossMedia ﬂwhershil}-——— — e

Abolish current cross-media limits, and rely on competition law.

Or establish limits derived from financial turnover.
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"'l"rinity Mirror

Newspapers

’ bpposes OFCOM assessment of newspaper mergers as over-regulatory.

' Ac'g:'épt_s proposal for exceptional publicinterest gateWay;

Opposes extension of newspaper regime to acquiéitions by rion-newspaper proprietors.

- Cross Media ownership
’Abolish‘._c‘tJrrent cross-media limits, and rely on compe’ti;i_'org'law;
. Plurélity tests create business uncertainty, are unwelcomé and unecessary.

: Stfbng(y oﬁposes 40/30/20_proposal. ‘Share of voice' model is unworkable.
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Foreign Ownershlp Why change the rules?

1.  Scope

The foreign ownershlp ban is a ban on non-EEA (effectively American or Australian)
ownership of analogue terrestrial broadcasters - ITV, C5, Classic FM, Virgin Radio,
talkSPORT and all local analogue radio stations. ‘

2. Theinvestment argument

It is suggested that foreign ownership rules restrict investment in the British economy. -
We have two aims to balance - the need to remove regulatory: barners toinward -
investment, and the need to support British busmesses

Attached are two pleces of work that stress the lmportance of anard mvestment tothe
economy. The first is taken from a report titled "UK Competitiveness Indicators” which

" was written by the DTI and published in February 2001. The second attachment (with
more up to date f|gures) was written by the Treasury [fora letter written on behalf of Ed
Balls}]. .

European companies are free to acqmre control of any British media company as things
stand, though few have done so. Bertelsmann have invested in Channel 5, which -
contiriues to lose money, and look likely to. support it as United Business Media pull out. .
However, there have been no foreign bidders for Carlton or Granada, possibly because
they are not large enough to be commercially attractive, and because of the large
investment they have made in the loss making ITV digital - Bertelsmann were in talks last
year, but made it clear that.they did not want ITV digital.

Where foreign ownership rules have been removed elsewhere in Europe, the effect does
not appear to "have been spectacular. In Germany, the existing duopoly of
Bertelsmann/RTL and Kirch has been strong enough to ward off foreign competition,
although now that Kirch is in trouble thére have been rumours of News Corp buying a
stake in the'company. In Spam, similarly, PRISA and Telefonica Media control the TV
market and have proved i |mperv10us to fore|gn takeover. o -

3.  Other arguments for removm,q the ban - .o . '

. Brltlshness - Whatever the natlonallty of the owner, a Brltlsh service will always have
to produce definitively ‘British’ content in “order to attract an audience, just as The Sun,
for instance, does now. “(For similar reasons, we-don't mind national radlo/newspaper
groups owning a range of different local media). -
. Inconsistency - We already allow any European company to buy into our broadcastlng '
markets - there is arguably little difference between Bertelsmann and Viacom, say. Other
European States have already removed all foreign ownership rules - Germany, Spain, the v
Netherlands - seemingly without disastrous effect. : '
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A_rgurnents for keeping it

Key foreign countries, such as the US and Australia, still i impose restrictions on British
ownership of their media. We might therefore feel we can only consider lifting our ban
if there are reciprocal arrangernents for British companies in those countries.

We want to ensure European consumers continue to recelve hlgh quality European
content (the argument in the Whlte Paper)

Possible effe.cts‘ of removal

Competition law, and whatever media ownership rules we end up with, will be the only
means of preventing a glant American company from dominating our market.
Non-European companies (eg AOL Time Warner, Disney, Viacom, News Corporation)
could buy ITV; Channel 5, and up to 25% of the UK radio market. The American radio
company, Clear Channel, may be interested in buying a significant number of radio
stations. The prospect of a single ITV, with a potential 25% of the TV audience, might be -
more appealing to foreign investors than Carlton and Granada have been to giant
European companies.

Sky would-no longer have to- worry about being classed as ‘non-European’ due to their
involvement with News Corp. However they would still be restrlcted by cross-mediarules
on companles part-owned by newspaper groups
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‘Importance of foreign invesfment.for the UK

[Taken from: UK Conlpetitiveness Indicators, 2* Edition, DTI, February 2001]

-2.2.3 Value of foreign direct investment
G7 comparison plus EU and OECD awerages, 2000
Book value of balance sheet as per cent of GDP

‘UK Canada Germany France
Source: UN World investment Report

Competition, whether from abroad or amongst domestic firms, is-a spur to efficiency and the
diffusion of new technology and innovation; which in tum drive productivity

growth. However, the contnbutmn of competition to economic performance cannot easily be
measured. Instead it is more likely to be a determmant of the conditions under which hlgh
product1v1ty levels emerge. : ~

Since competition is a complex and multi-dimensional dynamic process, a single measure is not

- likely to provide a good reflection of the competitive ehvironment. One factor that influences the
extent of competition in a market is the relative degree of openness in an economy. In addition
to the increased competition it creates, openness facilitates technology transfer, helps spread best
practlce and promotes access to the global knowledge pool. It opens up new rmarkets and"
increases the potential returns to new ideas. The variables often used to proxy openness are export

intensity, import penetration, the level of tariffs and non-tanff barriers and the degree of inward -
investment. .

The stock of foreign direct investment asa proportxon of GDP for the UK was the highest of the
G7 countries in 1999 for both inward and outward investment (Chart 2.2.3). In 1998 and 1999,
the growth in valie of the UK’s direct investment (mward and outward) exceeded that for the EU"
or OECD as a whole by around half as much again. The latest UNCTAD report shows that in
1999 UK firms mvested more 6verseas than any other country, overtaking the US for the first
time since 1988. In the same year the UK maintained its posmon of being second largest recipient
of inward direct investment flows in a given year. ' ;
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What does this mean for the UK?
The UK remains relatively open. This puts the UK in a good position to take advantage of
increasing global trade, and to benefit rapidly from new developments, ideas and -
production techniques. However, the ability to adapt to new technology and the extent to which
best practice diffuses throughout the UK economy will depend on the skills of the working
population and the attitudes of UK firms. It is also important that the UK contines to take
positive action in conjunction with both the EU and the World Trade
' Organisation to remove existing barriers to trade, especially in the services area where many
. markets around the world still remain unliberalised.
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" Foreign Investiment in the UK

Foreign Direct Investment (FDI) has ari important contribution to make to productivity
growth in the UK, and to the growth of the economy as a whole. The UK has been, and
continues to be, a major benéficiary of and contributor to FDI flows in the EU, anditis
crucially important that the UK continues to be an attractive location for mward direct
investment. '

The UKhas a hlgher degree of inward and outward investment in relation to GDP than

any of our major competitors, both in terms of outstandlng stock and current flows. This

puts the UK in a good position to.take advantage of increasing global trade, and to
benefit rapidly from new developments, ldeas and production techniques.

According to ONS figures released in December 2001, FDI inflows reached another-

record in 2000 of £77 billiori (up from £54.4 billion in 1999), a clear vote of confi dence
in UK business conditions. According to UNCTAD in 2000 the UK ranked third in the
world at attracting inward investment. - The UK has the hlghest stock of inward
investment in the EU and the second highest in the world after the US.

EU-owned direct investment assets in the' UK now exceed those from the US.
- According to ONS figures, 67 per cent of UK FDI inflows in 2000 came from the EU,

compared with 18 per cent from the US. Almost 77 per cent of UK outward investment

in 2000 went to the EU, compared with 18 per cent fo the US.

Overseas investors choose Britain for many reasons — these include a flexible and
adaptable workforce, good labour relations, low taxes, ‘tolerance of other cultures, a
respected legal system, inventive and . creative people, language advantages,
international outlook, open markets, commitment to the EU and to lasting economic
stability. The Government’s reduction of the main rate of corporation tax to 30 per cent,
its lowest ever rate, will help to bolster the UK's. position as an attractive location for
inward lnvestment - : :
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ANNEX C

- Defensive lines on local cross-media ownership

3. - You wanted to have an answer ready to those MPs concerned about the consolidation

of ownership in their constituencies. Below is an indication of what could happen in a

- local market if we adopt the proposals in the draft letter to the PM, accompanied by

lines to take inresponse to criticism. There follow some further examples of what could

happen in other [ocal markets, and some lines to take on partlcularly lsolated/poorly
“served areas. :

- 4. Leicester

Local radio stations Leicester Sound (FM)}

Sabras (AM)

Centurv 106 (FM regonal)

Local newspapers with more than 50% of the market . . Leicester Mercury (DMGT)

Regional TV Central (Carlton)

The proposals to allow newspaper or TV corhpanies to own a radio station as long as
there continued to be 3 owners plus the BBC would allow:

. DMGT to buy 1 station
. Carlton to buy 1 station

The other station (although it could be the smallest in terms of audience) would have
. toremain in separate hands, but the owner could be another newspaper orTV comparny.

At.present Carlton may not own control more than 20% of the local newspaper market
in its area. [If this limit were raised to 40% they mightowna Midlands paper ofreasonable
s:ze ( possibly the Mercury) as well as a radjo station in Leicester.]

-

3 Lines to take

The DMGT group, whlch owns the Lelcester Mercury, will now be i in complete control of
local opinion in the area.. ' : : ;

Not so. These rules ‘will prevent any company dominating the debate in any local area. The
rules on the ¢ross-ownership of newspapers, television and radio stations ensure that there will
always be at least 4 different sources of local content, news and opinion where a range of
services exist. Of these one of the most important and the most constant will be the BBC, but
there will also be 3 distinct commercial operators :
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e
Any form of cross- medla ownership is dangerous but at this sort of local level it could be
—— ——disastroeus: —

Cross-media ownership is not a bad thing in itself. It is good for local companies and good for
the local and national economy, offering economies of scope and scale which will create better
products for the consumer. Cross-media ownership can and does already happen at the local
level. The changes we are making will simplify the rules, which at present are often difficult to
understand and rely on subjective judgements. However we will retain a plurality of ownership
that should ensure at least 3 different commercial voices are heard.

N :
Whatisto stop local newspapers turnmg radio stationsinto mouthpieces for their editorial-
opinion?

There are rules that ensure all radio stations report news with ‘due accuracy and lmpartlallty :
All local radio stations are also required to ensure that "due prominence” is not given to the
views or opinions of particular persons or bodies. And furthermore there will always be at least
2 other local radio stations to “keep them honest”.

_ This change will allow national newspaper groups like DMGT, which has a clear politioal
agenda, to buy up swathes of the local mediain an attempt to brainwash the population
Some national newspaper groups already own large chains of local newspapers. The experience

~of such consolidation has been that, even in the local press, commercial logic has dictated that

any editorial direction of news reporting has been tailored to local circumstances and local
opinion, rather than mlrrorlng the stance of any co-owned national paper..
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Some other examples

4. Norwich
Local radio stations ClaSSIc Gold AM (Classu: Gold Digital Ltd)
‘Broadland FM (GWR)
Vibe FM (DMGT)

Local newspapers with over 50% of the market Norwich Evening News (Eastern’
Counties Newspapers)

Regional ITV licence Anglia (Granada)

The proposals to allow newspaper or TV companles to own a radio station as long as
there continued to be 3 owners plus the BBC would allow:

. Eastern Counties NewsPapers to own a radio station
. ~Granada to own'a radio stat|on

DMGT would be restricted to the one station they already own. All the stations.could
be owned by newspape’r/TV companies. :

At present Granada may not own control.more than 20% of the local newspaper market

in their area. [If this limit were raised to 40% they might own a local paper of reasonable
sizeintheAnglia area (poss:bly the Evening News?) as well as a radio stationin Norwich.]

5. Inverness

Local radio stations Moray Firth FM (Scottish Radio Holdings)

Moray Firth AM (Scottish Radio Holdings)

Local newspaper owners with over 50% of the market  Scottish Provincial Press

Regiqnal v license.e . Grampian (Scottish Media Group)

The proposals to allow newspaper or TV companies to own a radio station as long as

there continued to be 3 owners plus the BBC would prevent t either SMG, Scottish

Provincial Press or any Scottlsh or UK national newspaper owning either of the radio
. stations.

Moreover, if Scottish Radio Holdings wanted to sell the stations, no single buyer would
be allowed to buy both, under the radio ownership rules that will make sure there are -
two owners in every area with two statlons whatever waveband they broadcast on.

If the limit on SMG’s local newspaper holdingswere raised to 40%, they "d be able to buy
more papers, but not as many as Scottish Provincial Press currently own.
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6. Lines to take for isloated areas such as Inverness

Our area already has only two radio stations and they are both owned by the same
company Now that you're allowing newspapers and TV companies to buy radio statlons
won't we be left with only one source of news and opinion?

No. No newspaper or TV.cormpany will be able to buy into the radio market in an area which
has less than 3 stations. Moreover, the new radio ownership rules will mean that no new buyer
will be able to own both radio stations in areas where only two exist. -

What if SMG buy up alt the local papers? Then we'll be left with only two voices:

No regional iTV licensee will be able to control more than [40%/20%)] of the local newspaper
market in the same area. This means that if ITV companies choose to buy into such markets,
there will always be significant competition. Whatever happens, 4 distinct sources of local
news and opinion (including the BBC) wull continue to exist.
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ANNEX D
A note by the Radio Authority

Independent Local Radio cross-media own.ership rules.

1. Current legislation

1.1 Under present legislation. in addition to thé nation-wide limits on accumulation of.
licences (the ‘points system’), there are also limits which apply to concentration of ownership,

and cross-media ownership, in individual localities.

1.2 At present, a company may own one FM licence and one AM licence without any
regulatory interference. It may not own four llcences in any locality, nor three licences on the
same waveband in any locality. If.it wishes to own two licences on either AM or FM (up to a
maximum therefore of three licences in a locality) the Radio Authority (RAu) has to conduct a -
public.interest test, considering plurality of ownershlp an'diversity in the sources of news and
expression of opinion. ~

'1.3  Current cross-medid rules apply only. between newspapers and LR stations. ITV
companies are effectively excluded from owning alocal ILR in their area. All qualifying cross-.
media purchases are subject to a publicinterest test which is wider than that for concentration
of ownership, and looks at plurality and diversity, and in addition at the proper operation of the
markets and economic beneflt

2. Radio Authority's proposed new rules

.21 The RAU's proposals are that OFCOM shall ensure that there are at least three owners
of ILR services in any locality plus the BBC, where there is a mature radio market. We have
proposed a mechanism for achieving this, through a local * points’ system. This system would
also be the basis for cross-media ownership between ILR and local television companies and
local newspapers. We have proposed that, in any locality.where there are three stations or
. more, an overlapping newspaper or the regional [TV company could own at least one of them,
. provided there are at least two other owners plus the BBC.

'2.2 The number of ILR licences in any locality that could be cross-owned in this way would
be simply governed by the local ‘points’ formula for ILR concentration of ownership.

3. Examples

3.1 The local ‘points’ system means checking any potential acquisition against a detailed
formula. The following general illustrations might be slightly affected by the position of smaller
licences oni the periphery of a location, but they serve to show the general effect of the
proposed new rules. An accurate 'before and after’ comparison would involve working through
the formula for each specific intended purchase. It would also involve to a degree guessing the
outcome of the present, discretionary public interest test. Where such a test has been
conducted in the past, that is referred to in a note initalics, although there can be no certainty
that a test conducted at a later date would necessarily prodUCe the same outcome.
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3.2 Greater Manchester

ILR stations covering the whole area:

Galaxy 102

Piccadilly Radio (AM)
Key 103 (FM) '

" LiteAM

Jazz FM (regional)
Century FM (regional)

(There are in addition six smaller-coverage services.)

3.2.1 Under the proposed new rules, the Manchester Evening News (GMEN) would be able to
acquire any two of the six services (including regional licences) currently broadcastlng
to Manchesteras awhole. Thereare currently four owners of commercial radio services.
GMEN has not tested the existing rules.

3.2.2 The same principles would apply to Granada Television.

3.3 Leicester
ILR stations:

Leicester Sound (FM)
Sabras (AM)
Century 106 (FM) (reglonal)

(There are in add|t|on two smaller-coverage stations.)

3.3.1 Under the proposed new rules, in Leicester, where there are two pan-Leicester services
plus an East Midlands regional service, the Leicester Mercury (DMGT), which had
previously been prohibited from domg so, could own any one of the Leicester services
but probably not the regional service. :

3.3.2 The 3ame principles would apbly to Carlton Television

[Note: In 1996/7 DMGT, which owns the dominant Lelcester Mercury newspapers in Lelcester

. wanted to buy Leicester Sound, whichwas at that time the only English-language ILR. The otherILR
was Sabras, a predominately Asian-language service. Under the current publlc interest test
principles, the RAu prohibited the purchase. Since then, a new regional service Century 106 also
covers Leicester, and there are small scale stations in Loughborough and Hlnckley A further
regional service is also currently being applied for. Under the present rules it is tinclear whethera -
newrequest from DMGT to purchase Leicester Sound wouldorwould notpassapublicinteresttest,
not least as there are now more stations. ]

3.4 Greater London
ILR stations:

'LBC 1152 (AM) - ' '
. News Direct (FM) _ .
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Capital FM

Capital Gold

Jazz FM

Spectrum (AM),
Magic (FM)

KissFM .
Sunrise Radio (AM)
Country 1035 (AM)
Virgin FM

Heart FM

Liberty Radio (AM)
Premier Radio {AM)
XFM

(The two separate Choice FM.licences together effecti{{ely make one more London-wide ILR
station. There are in addition many smaller-coverage stations in and around the locality.)

" 3.4.1 InLlondon, where there are fifteen pan-London stations, the Everiing Standard would be
restricted only by the radio concentration rules, as there would be many stations owned by
other companies. This would mean that the Evening Standard (DMGT) could own theoretically
seven or perhaps eight radio stations. This would presumably be disallowed by the competition
authorities, although Government might want to consider a ‘cap’ for the partlcular
circumstances of London.

3.4.2 The same principles would apply to the London ITV companies.

[Note: In 1999, when Capital Radio wanted to buy XFM, a public interest test was needed. It led
to agreement, and Capital now has the current maximum holding of two FM stations (Capital FM
and XFM) and one AM (Capital Gold).]
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"—"‘—'ﬁﬁ‘C‘antérbury“ s T m T o
ILR stations: -
Invicta FM

Capital Gold (AM)
CTFM (Canterbury)

_ 3.5.1 TheKent Messenger is now, and would be on the new baSlS allowed to own one of these
licences, provided the other were owned by someone elsé. The locality is too small for
‘the three-plus-BBC rule to apply, and the RAu has suggested that localities of this size -
should be exempt from the general principle. :

352  The same principles would apply to Merldlan Television.

[Note: TheIlRstationin Canterbu:y CT FM, was acquired by the Kent Messengerin October 2001.
There aretwo otherstationsin thearea, InvictaFM and Capital Gold, both owned by Capital Radio.

" The purchase passed the existing public interest test]

Radio Authority

_ 1 February 2002
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: ~ ANNEXE
Media ownership rules as they affect Scotland -

Scotland is in most respects similar to any other area of the UK with respect to the.effects-
of media ownershlp rules: :

7. One company (of any European natlonallty) will be able to own all the SCOttlSh v
: licences under our proposals. ,
8. In individual local areas, plurality will be protected to a greater extent than at

present by the proposed radio ownership rules, ensurlng atleast 3 dlfferent owners.
in every area WIth 3 or more statlons

4. A major dlfference is that Scotland- Wlde papers are considered to be UK national papers,
and will be considered as stich under the special regime for newspaper. mergers. However
" they are not large enough in circulation terms for any Scotland-only newspaper group to be
affected by the cross-media ownership rules on natlonal newspaper owners. ' :

5. Froma Scotland-WIde plurality perspective, the key cross-media ownershlp rule at
present is therefore that preventing joint ownership of Channel 3 licences and radio licerices
in the same area. We propose removing this rule, so that one company could own all
Scottish ITV licences and up to 44% of the commercial radio audience (or 22% of the total
radio audience) within Scotland. :

6. However, the rules that act at local level affect Scottish communities in exactly the same
_way as English ones, and should make sure there are at least 4 separate voices (1 local
~ newspaper, 1 different regional [TV company, at least one other local radio owner, and the
BBC) in every area.
In the North of Scotland there may be more communities with fewer medla services in total
- in these-areas the rules on cross- ownershlp of local radio stations will prevent any radlo )
ownership by newspaper or TV companies.
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ANNEX F '

-~ —FHEUKREGIONAL PRESS=ANOVERVIEW™ "~ = "~~~ ="

Products

The products of the UK newspaper industry may be divided into national, regional and local,
daily and weekly, and free and paid-for titles. All have different audiences (though these
may overlap). The terms ‘local’ and 'regional’ as used in the newspaper industry are not well
defined and are sometimes used interchangeably. Where a distinction is drawn, it is usually
by reference to the area of circulation (or distribution).

Current structure and recent trends

There are almost 1,300 regional and local newspapers in the UK today, including 25
mornings (19 paid-for and one free), 74 evenings, 21 Sundays, 509 paid-for weeklies, and
640 free newspapers. This compares with 17 mornlngs 70 evenlngs 10 Sundays 448 pald-
for weeklies and 722 frees in 1991

Clrculatlon trends for regional and local newspapers are complex and indicate long-term
shifts in the focus of the industry. For dailies and Sundays, there has been a continuous
long-term decline in circulation, most notably in the case of evening newspapers, whose
circulations almost Halved over the period between 1970 and 1999. Total circulation and
distribution of regional and local newspapers increased strongly in the 1980s, however, an .
increase entirely accounted for by the huge growth in the distribution of advertising-funded
free weeklies during this perjod. As a result, total circulation of all regional and local
newspapers grew during the 1970s and 1980s, peaking in 1989. Since that time, however,
distribution of free weeklies has declined each year with the exception of 1994 and 1999:
‘overthe period 1989 to 1999 the distribution of free weekly newspapers fell by around 32
per cent, a steeper decline than that recorded for any of the categories of paid-for regional
and local newspapers. Still, more than 41m regional paid-for newspapers are sold and 35m
free newspapers delivered every week -

The recent trend has been for the regional newspaper market to become more concentrated. .
The top five publishers increased their share of all regional and local newspapers from
‘around 42 per cent in 1993, to around 68 per cent as of July 2000. The top 20 publishers
‘now account for over 84% of all regional and local newspaper titles, and 96% of the total
weekly audited circulation. The top 5 regional publishers are Trinity Mirror (present in
Scotland, Wales, the Northeast, Midlands and Thames Valley), Newsquest (Yorkshire, South
Wales, Southern England and the Southwest), Northcliffe (Northern Scotland, East Midlands,
the Southwest, Essex, Sussex and West Wales), Associated Newspapers (metropolitan

areas), and Johnston Press (East Midlands, the Northeast, East Anglia and the South coast).

Regional press is the second largest advertising mediim in the UK, after TV, taking £2,762m
in 2000 ~ around 19% of total ad spend Regional and local newspapers rely to a greater
extent on advertising revenue than is the case with national newspapers, with about 83 per

cent of their revenue derived from this source. In the case of the many free local and
regional tltles of coursé, revenue is derived solely from advertising.

_ Competition

Pressures on circulation come from a variety of sources. A range of alternatives exist for
those seeking news and other editorial content, and those advertisers seeking outlets for
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advertisements. Alternative advertising media include cinema, roadside campaigns,
failshots, and the internet, (though a number of key internet-based news sites are
themselves newspaper owned). Some of these alternative advertising media aré not in‘the
same market as certain forms of newspaper advertising, hawever (for example, radio may be
unsuitable for informational and display-type advertising). Paid-for titles compete with
'frees’ in the same area, and there has been a growth in recent years in advertising-only .
media (Wthh are a direct constraint on local and reglonal newspapers, and which do not
. qualify as 'newspapers’ under the current regime). The future outlook is one of greater
competition from the development of interactive digital TV and teletext

In recent reports (for example ‘Regional Independent Media. Limited and Gannett UK/
Johnston Press/ Guardian Media Group®), the Competition Commission have indicated that
they-are prepared to allow very high concentrations of ownership of local and regional
newspapers provided there are-at least two other major publishers in adjacent areas. Partly
this is because of growing and effective competition from other media. It also reflects the -
significant lowering of barriers to entry in recent years, particularly in the market for free-
local newspapers, with developments in desk-top publishing. For existing publishers also,-
barriers to expansion into neighbouring markets for free and paid-for newspapers aré now
considered to be low. In recent reports the CC have also indicated that there.is a
considerable commercial incentive for owners of regional newspapersto allow the free
expression of local opinion and to reflect local concerns. However, the CC have said that as
concentration grows, each new consolidation must be subject to increasingly close scrutiny.

It is aléo important to remember that in some areas it may only be financially viable for
there to be one local newspaper. Because barriers to entry are low, however, this does not
hecessarily give rise to competltlon concerns as long as there remaln two major publishers in

adjacent areas.

Competition Policy Directorate 1,
DT,
1 February 2002
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-

. _____ PSITESSAJOWELL — —— - -~ - --Asemail list——— ==~~~ "% :
From:
!ompen!on ! olicy Directorate
Room 634

1 Victoria Street -

= G

' 8 February 2002 -

REFORM OF THE NEWSPAPER REGIME: A ROLE FOR CITIZENS’
JURIES

k ‘ Issue
- Ms Jowell asked for a riote explaining the process by which a local newspaper transfer .

would be handled, incorporating the suggestion that OFCOM would be required to
consult a local “Citizen’s Jury” before advising on a transfer of a local newspaper.

Timing

2 Urgent. ‘Ms J owell and Mrs Hewn‘t are meeting at 11am on Monday, 11
February

Recommendation

3 I attach such a note for Ms-Jowell’s and Mrs Hewitt’s consideration. Given that

- the Citizens’ Jury proposal assumes a formal role for OFCOM, the note is based on
the bespoke newspapér regime model (i.e. Option One in my SumeSSIOD of 4
Februa.ry) ) -

Comment

4 If there is merit in a requirement for consideration to be given to the outcome

. of effective tests of local opinion, it would in my view be much better to place the
duty upon the Competition Commission (CC) rather than OFCOM, notwithstanding
that the CC would not welcome it.. It is the CC which will carry out the in-depth
investigation of a newspaper transfer (as it does on mergers more generally),
assembling evidence and analysing it. It would be odd for this evidence to be added
into the process separately from the main consideration of the issues and after the CC
has given its account and recommendations. To the extent that evidence from a
Citizen’s Jury were relevant and helpful, why should it not form part of the CC’s
deliberations? And it would be odd for the Citizens’. Iury to comment in ignorance of
the CC’s considered views. Finally, putting the step in at the OFCOM stage would
make the whole process more protracted.
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5  Thatsaid, and as I explamed at yesterday’s meetmg, the CC has already
developed processes by which it seeks and analyses evidence and it has become
increasingly transparent in the way that it works. I attach a note from the CC which -
among other things describes how it goes about a newspaper transfer case currently.
You will note that the CC believes it is able to seek, obtain and evaluate public views
of the sort that might be forthcommg from a Cltlzens Juryina structured and
efficient manner. . .

6 ~ I'would also comment that it would be odd to single out in the legislation this
particular form of evidence gathering;-perhaps especially as it may not be the most ~
. relevant to the exercise. It cannot be expected to add much to the competition
analysis. It may be of assistance in gauging the local sentiments that were very
relevant to the consideration of the Belfast Telegraph transfer, but that was a highly
unusual case where anyway the CC’s adv1ce fully reflected the local political
_ sensitivies.

7 I recognise that your Secretaty of State described the suggestion as “a fig leaf”,

~ and clearly the presentation of local issues is a matter of great interest to backbench
MPs. I do not believe that the proposal is of such significance to how the regime
would operate that I would wish to recommend against it if it applied to the CC rather
than OFCOM and if the benefits in terms of smoothing the passage of the legislation
were judged to be significant. But it would be a rather odd legal requirement which .
might be.seen as reflecting a lack of faith in the CC’s ability to conduct its
investigations professionally. And you w1ll wish to bear in mind the CC’s own
oppos1t10n :

\ .
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ANNEX H
¢~
SECRETARY OF STATE B see attached list

Fro

1
Room 634
1 Victoria Street

4 February 2002
REFORM OF THE NEWSPAPER MERGER REGIME

Issue .

Advice on reform to the system of regulation of newspaper transfers in the Fair
Trading Act 1973 following the joint DCMS/DTI Consultation on Media Ownership
Rules. The reforms are to be included in the Communications Bill;-it is not intended

to-amend the current newspaper regime through the general reform of merger control
in the Enterpnse Bill. :

Timing

"2 vrgent. Tessa Jowell is meeting officials tomorrow to discuss media
. ownership controls with a view to putting proposals on media ownership to the PM on

Friday. Any views you have should therefore be fed in as soon as possible.

Recommendations

3 That you consider which of the two procedural models outlined in Annex A you
would prefer:

@) Optlon One which prov1des a bespoke reg1me,

(11) Optlon Two which applies to newspaper ownership the procedures for
' exceptional public interest” (EPI) merger cases to be inttoduced by the
Enterprise Bill

Opt10n One would maintain a newspaper regime that is separate from the general
merger regime. : Option Two would bring freedom of expressmn considerations in
respect of newspapers within the general newspaper regime; this was one option
floated in the consultation document. We do not advocate the other option floated
there of sepatate consideration of the competition and plurahty aspects of a newspaper
merger, with the most negative solution prevailing. :

4 Both options in Annex A could deliver the goals of a more streamlined and

better targeted regulatory system which would still enable those cases which give rise
o “plurality” concerns in the national or regional press to be tackled. Both provide

for the Competition Commission (CC) when requested to carry out full investigations
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of both the competition and plurality aspects of newspaper transfers, with the final
decisions being for Ministers. The key differences are:

(a)

®)

©

‘the scope of the regime Option One would create a new qualifying

threshold, applying to transfers affecting newspapers commonly
circulated in at Jeast a substantial part of the UK. Option Two would
apply the standard merger threshold of where the target business had a
turnover of £45 million or created or increased a share of supply of
25% in the UK or a substantial part of it (we prefer these approaches
to the criteria of circulation thresholds or'day or days of publication
suggested in the consultation doctiment as ways to remove local
newspapers from the regime). :

the role of OFCOM Opt1on One would provide a formal role and

status for OFCOM in referring cases on plurality grounds to the CC, and
in-commenting upon the CC’s analysis and recommendations. OFCOM
could advise the Secretary of State at both stages under Optlon Two, but

" only mformally

the extent of Ministerial powers. dption Two provides Ministerial
discretion to determine whether any plurality detriments would arise

from a transfer, what they are and how they are to be remedied. Such
- Ministerial discretion is of coursé appropriate for national security,” * -

which is the only EPI to be specified in the Enterprise Bill. Option One
provides scope for limiting the discretion: for example, by providing that
if the CC and OFCOM identify no detriments Ministers have no powers
to intervene, or by more generally restricting their powers to remedying
the specific detriments identified by the CC. -

5  Under both options

(@)

)

(©

there would be no requirement for the prior approval of the Secretary

of State to newspaper transfers, nor as a corolldry would there thenbe .
any criminal sanctions. Parties could complete transfers, but at the risk
that MjniSters might' silbsequently order divestmen‘t or oth'er remedies;

the reglme would apply to-all achIISlthIlS of such newspapers,
irrespective of whether the acquirer is a cunent UK newspaper
proprietor;

both a specific compétition_ test (along Enterprise Bill lines) and a
plurality test (perhaps involving consideration of the preservation or

. promotion of significant shades of opinions, freedom of expression
- and the accurate presentation of news) would be applied. However,
‘in Option Two competition considerations could not be assessed by the

CC if the DGFT had not raised such concerns (but the transfer had been
referred on plurality grounds)-it could be argued this would avoid
unnecessary assessment. In Option One the CC could look at
competition even if OFCOM had made the reference (on the grounds
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concems)

. The propositions at (a)' and (b) would be very different from the current special -

newspaper regime regime; (c) would be formally so, but in practice the tests would be
similar to those currently applied.

Background .

6 Attached at Annex B is an extract from the consultation document concerning
the Press. It describes the present regime, against which you will wish to consider
these recommendations, sets out the case for retaining special merger provisions for
newspaper transfers whilst rationalising and targeting the regime, and identifies the
areas in which we are considering reforms. Comments were particulérly sought'on

o 'the merits of takmg local newspapers out of the regime, and if so how this should
be done;

. whether the requirement for the Secretary of State’s Aprior written consent for
transfers to proceed on pain of nullity and criminal sanctions was still appropn'ate'

o whether the regime should apply to non—newspaper proprietors acqmnng a t1t1e
and .

o whether the restrictions on transfers of newspapers assets should be relaxed (the
latter is a technical issue on which decisions do not need to be taken now: we will
furnish advice on it at a later date).

As you will see, the consultation document aiso put forward two procedural models,

one involving separate consideration of competition and freedom of expression issues
* with the most negative prevailing, the other modelled on the EPI gateway regime in

the Enterpnse Bill. Both contemplated arole for OFCOM in advising on freedom of
expression issues.

7 A prec1s of the main comments on the newspaper reglme is.at Annex C.
Although the Newspaper Society has yet to give a formal response to the consultation
document — it is still consulting its members - a number of major newspaper
businesses such as News International, Associated Newspapers and Trinity Mirror
have doné so. Their firm view, with the exception of the Guardian Media Group, is
that special treatment of transfer of newspaper transfers is no longer justified, if it
ever was, and that such arrangements should fall to be considered on competition
grounds under the general merger regime. Maost reluctantly recognise that the
Government does intend to continue to treat newspaper transfers differently (a pohcy
endorsed by the way by several non-newspaper corisultees who gave a view.on this
issue). In commenting on the particular options they argue that

 there should be no requirement for prior approval,;

. looal titles should bé taken out of any continuing special neWspaper regime;

that concentration of the market is central to assessing certmplurahty e
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e any suchregime should apply equally to non—newspaper proprietors; generally the
‘ EPI/Enterpnse ‘Bill procedural model is favoured; .

o the Competltlon Commission should continue to be the body responsible for
advising on any freedom of expression issues arising form newspaper transfers;
with the exception again of the Guardian, they are wary of giving a role to
OFCOM, partly because of its lack of expertise in newspaper matters and partly

- because of one part of its heritage as a detailed regulator-of media content, which
they see as a potential threat to press freedom. :

Argument
Rerhbving focal titles

8 Local titles constitute a high proportion of the many cases considered under
the current regime. Few proposed newspaper fransfers are found on investigation to
be likely to operate against the public interest; of those few cases where Ministers
have acted to address freedom of expression concerns arising out of proposed
transfers, none has involved a local title. Removing local titles from the regime is
therefore central to creating a more streamlined, better targeted and yet effective

: reglme

9 The dlfﬁculty has been deﬁmng the scope of regime so as only to catch
national and reg10na1 titles.

10 - The present regime operates on the basis of paid-for circulation thresholds and
the most obvious way of differentiating national/regional titles from local ones would .
be to use such criteria; the newspaper consultees generally recommend the regime
should only catch titles with a paid-for circulation of 100,000 copies. The difficulty
 here is that any threshold is arbitrary and is unlikely to be effective in catching all that
we would wish to catch (for example Metro would not be caught by this test; free
" newspapers may well become increasingly significant). Other possibilities raised in
- .the consultation document seem €qually lacking in an intellectual basis (eg basing the
regime on the day or days of publication) or be difficult to enforce.

11 However, the precision of the approach in the present regimie is chiefly -
important because of the nieed to be absolutely sure at the outset whether a newspaper
transfér is caught: the consequence of getting this wrong are invalidity of the contracts
and criminal sanctions. If, as we recommend, these are removed, a change of
approach becomes more credible. Moreover, the danger of precision is a lack of

~ flexibility to deal with changing markets and technolo gy.

12 In conceptual and draﬁmg terms, it seems best to focus on what as commonly
understood, differentiates national/regional titles from local newspaper titles: that is,
that they serve different kinds of geographical areas. A better approach therefore

~ seems to be to provide that the titles we seek to catch are those which are commonly
circulated in a geographically 51gmﬁcant area, such as at least a substantlal part of the
Umted ngdom '
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13 It would be possible to play with other, similar formulation (“a significant
basic entry point to the UK general merger regime and has been helpfully interpreted
by the courts. The jurisprudence is that while there can be no fixed definition, an area
must be of such size, character and importance as to make it worth consideration for
the purpose of the regulatory system. Factors which have been taken into account in
the past have included its social, political, economic, financial and geographic
significance, and whether it has any particular characteristics that might render it
special or significant. Such factors would seem to be amenable to covermg eg parts
of Northern Ireland, Scotland and other areas where community voice issues would
properly be a matter of concemn. As it is, the competition authoritiés have been able to

.focus on quite small areas where appropriate — for example, in the case of radio.

broadcasting, they have defined Petérborough, Norwich and Ca.mbndge each as being
r] '
14 Such factors could be left to the courts to adopt or alternatwely be specified in
the legislation. It would-also be pdssible to provide for OFT or OFCOM to make a

reference where they believed the circulation met the test. It could then be left for CC

to investigate and rule definitively and as a matter of law whether the geographic test
was met, thus settling whether the additional plurality test would apply to the transfer.

15 Altematwely, the EPI system would also enable newspaper transfers affectmg
a market within the UK to be looked at. It would provide _]UIlSdlCthIlal tests which
align the treatment of newspapers with other sectors of the economy and would do so
by concentrating on key economic criteria. If the concern were more generally
plurality and the more pure interests of regional voice, the Opt10n One version rmght
be better and would be more straightforward.

Nullity of the transfer and criminal sanctions

16 = The provisions for prior approval and criminal sanctions were included when
the newspaper regime was put in place in 1965 because of a fear that irreparable

damage could be done to a newspaper by an inappropriate owner before action could
be taken by Ministers to prevent the transfer. That now seems a little far-fetched and

_ may also underestimate the financial self-interest of any purchaser. In any case, the

general merger régime contains powers, which are occasionally exercised, enabling
Ministers to prevent an acquiring company from exercising control over the ong it has
purchased, or integrating the companies: that seems to achieve all that needs to be

- done to meet any concern here.

17 This would make it easier for nevx}spaper owners to act swiftly in reaching

transfer deals, and would level the playing field compared to the present situation in

which only current proprietors 6f UK newspapers are subject to the regime. An
alternative way of doing this raised in the consultation would be to apply the regime
to all transfers. We anyway recommend extending the regime to cover all
acquisitions: it séem to us that, for example, a- magazine proprietor or a foreign
newspaper proprietor could have interfered on editorial grounds that might warrant
investigation were he or she to acquire a UK newspaper. Moreover, this would be
desirable for enforceability reasons. The lack of equivalent coverage for new
acquisitions giving rise to an equivalent market share is likely to cause ECHR
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difficulties. Itis hard to argue that blocldng a merger is the least intrusive way to
protect the public interest if it is not considered necessary to block a person acquiring
a similar interest de novo. And in terms of the overall balance of the package, this
seems a reasonable quid pro quo for relaxing controls over local newspapers.

Procedure

18  The procedural option ini the consultation document of separate consideration
of plurality and competition was not supported by consultees, was not our own
preference and we suggest it be discarded. Adopting the Enterpnse Bill (EPI) model
would flag up a shiff from the current burdensome regime to one where intervention
would be “exceptional”. The ready made procedure could be presented as more
streamlined than a proliferation of separate regimes. However, in the particular
circumstances of the newspaper regime, we have provided a revised version for you to
consider. This seeks to cover issues raised by the role of OFCOM and Ministerial
powers.. .

" OFCOM

19 The industry is wary of OFCOM. Notwithstanding that, OFCOM needs to
build up its expertise in newspapers because of its involvement in cross-media
regulation; giving it a role in the newspaper regime can only help achieve that task.
Furthermore, we have heard criticisms that the Competition Commission has been too
relaxed and malleable in its role in assessing newspaper mergers under the current
regime; this has not exactly been rebutted by the industry’s own preference for the
Competition Commission over OFCOM. Whilst we would not accept those

criticisms, a role for OFCOM would be a useful counter-balance. Again, in terms of
the overall package, it does balance some 31gmﬁcant gains for the mdustry How
formal the role should be is-a nice judgement. .

Ministerial powers

20 The consultation document said, at paragraph 6.4.15, *.....a crucial question is
the extent to which Ministers should have a role in the process. There is a case for
removing from party politicians powers designed to regulate freedom of expression

"and plurahsm within a medium so central fo political discourse. On the other hand,
there is a view that, precisely because these powers are so politically sensitive, they

should be exercised not by unelected officials but by Ministers. answerableto

Parliament, We suggest that Ministers could take the final decisions, , acting on the
advice of the regulators, but we would be grateful 1f comments on our proposals could
address this question’.

20 Consultees (with the notable excéption of Associated Newspapers) did
generally support Ministers exercising the powers and we have so provided in both
procedural options. In the light of the considerations raised in the consultation paper,

you may wish to consider whether there is a case for fettering Mlmstenal powers in
the ways suggested under Optlon One.

The Pluralzly Test S
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21 There are a number of philosophical questions revolving around the precise

" T T mature of the"plurality test for mewspapers to be applied; iradditiomrtoa competition” -
test, under the new regime, and the suggestion we have put to you in paragraph 5 (c)
above does not resolve them. Each of the objectives there is open to doubt — for
example, freedom of expression is only putting one person’s freedom (presumably the -
editor’s) above another’s (the owner’s); views on what is the truth in the news will
vary; freedom of expression and a requirement for so-called accurate presentation of

" news are inherently at odds; all of these points have greater force given that we have a
polemical press; indeed, arguably current owners would not be able to meet these
tests, but a variety of views are nevertheless able to find expression. However,
looking at it pragmatically, the CC has been able to come to some sensible and useful
judgements on the basis of the current public interest test which hlghhghts the

_ accuracy of presentation of news and freedom of expression and we suggest that these
remain at the core of the test. The other useful element seems to be the preservation or
promotion of certain particular shades of opinion as evidenced by the decisions on the

- Belfast Telegraph in the light of the nationalist/unionist divide. But doubtless thinking
on this will have to be further refined as we move to detailed drafting.
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ANNEX A

OPTION ONE

1 The DGFT would be able to refer a transfer over which he had competltlon
~“concerms to the Competltlon Commission, within a set period from the later of the
completion of the transfer or its publication, OFCOM would be able to refer any

remaining cases over which it had “plurality” concerns by a slightly later timescale.

2 The Competition Commission would assess the transfer(s) on competition and

*_ plurality grounds. If they found no detriments to the transfer on both grounds, and

OFCOM consented, the transfers would be cleared. If they found detrimentson either
or both grounds, they would so advise the Secretary of State and recommend remedies
which would cure the problem. '

3 The DGF T would be required to advise on the competition aspects of the CC’s
case, and OFCOM on the plurality aspects.- Decisions would be for the Secretary of
State, but would be restricted to remedying the identified detriments.

OPTION TWO
-1 The SoS would be able to intervene in any case that raised issues concernmg
the plurality of newspapers. The DGFT would advise the SoS on the competition

aspects of the case, and the SoS could seek OFCOM’s advice on the plurahty issues.
The reference decision would rest w1th the SoS.

2 The CC would assess the transfer(s) on competition and plurality grounds (1f

the DGFT had raised competition concerns) or on plurality grounds alone (if the
DGFT had concluded that the transfer would not result in a substantial lessening of
comp etition) On receipt of the CC’s report, the ultimate decisions (on whether the
merger was in the public mterest and, if not, what remedies should be imposed) would
be for the SoS. : :
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ANNEX B Extract from Media Ownershlp Consultatlon Do cument

The Press

6.4.1 We promised in the White Paper to consider a hghter touch approach to
newspaper mergers.
6.4.2 Ownership of the Press has long been treated as a special case. Under the Fair
Trading Act 1973, most newspaper mergers are subject to a stricter regime than
general mergers. In all cases, a newspaper transfer which meets the circulation
thresholds for the special regime will be null and void if it proceeds before the
Secretary of State’s written consent has been obtained. Qualifying newspaper
transfers are also subject to a mandatory reference to the Competition-
Commission (which will provide the Secretary of State with advice following a
thorough investigation) except in limited and specified circumstances involving cases
where a title is not economic as a going concern or has a daily, pa1d-for circulation of
not more than 50,000.
6.4.3 The rationale for the introduction of the special regime in 1965, followmg a
Royal Commission on the Press, was that control of the Press was a matter of
particular public sensitivity, and that the increasing concentration of newspaper
ownership in too few hands could stifle the expression of opinion and argument, and
distort the presentation of news. In the light of these concerns, newspaper transfers are
judged against a public interest test which specifically requires the competition
authorities to take into account the need for accurate presentation of news and free
expression of opinion. The statutory provisions do not seek to prescribe any
particular limit on concentration, or impose any requirement for impartiality.
6.4.4 This regime has imposed significant costs on the industry and yet, out of 172 -
cases considered by the Secretary of State since 1980, only three have been refused
and five given approval subject to conditions. It is not clear how significant a role the
-regime has played in preserving day-to-day freedom of expression by, for instance,

" . preventing the tabling of contentious merger bids. Nevertheless, there have been a

small number of significant cases, all concerning national or regional titles, where the
Government has acted to address freedom of expression concerns, such as editorial
independence and community voice. This suggests.that there continues to be
arole for the regime, but that it could be rationalised and better targeted.
6.4.5 We therefore reject the view of those who suggest that the regime should be
completely- abandoned and newspaper ownership'left to be regulated by normat
competition law. It is possible that competition concerns over further concentration in
"the national press could lead to decisions by the competition authorities which
ensured a minimum number players in the national market. However, we cannot
forecast the degree of plurality which would be delii/ered by pure competition
analysis. In addition, as demonstrated by cases the Competition Commission has
addressed, acquisitions of key regional titles may raise concerns over local or
regional community voice which might not be addressed by ensuring a minimum
number of owners at national level.
~ 6.4.6 As outlined earlier in this document, the case for media-specific regulation
remains strong on democratic grounds — if anything, particularly so for the Press, who
often consider themselves to be opinion-formers as much as conveyors-of news. Some
light touch regulation of newspaper ownership will therefore be required. We put
forward below our own suggestions on how the current regime might be reformed,
.and invite views. We raise several issues concerning the scope of the regime which
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might be addressed by any reform, and we put forward two options as to the
- procedures which might be followed.
6.4.7 One possibility to lighten the burden of the reglme would be to remove regime
local newspapers from its remit entirely. Local issues can be matters of considerable
interest and controversy, and we recognise the genuine public interest in their accurate
présentation. On the other hand, the burden of complying with the regime seems - -
particularly disproportionate.in relation to the acquisition of local newspapers.
Furthermore, in no case has the Competition Commission found that the acquisition
of purely local newspaper titles would be against the public interest on freedom of
expression grounds. In recert years the Commission has taken the view that to_
maintain or increase circulation, local (and regional) newspapers must reflect
the views and concerns of readers in their area, and local editors are best placed fo
judge the interests of those readers. (It is also the case that some local free and some
. paid-for papers lack significant editorial content. ) On this basis, and taking into
account competition for advertising and the potent1a1 for new entry, Ministers have
been prepared to accept very high concentrations of local newspaper titles under the
current newspaper regime.
6.4.8 A key consideration is whether a satisfactory deﬁm’aon of local newspapers
could be found. Many local newspapers, being free, do not have paid-for circulation
figures which are the basis of the current thresholds.. It might be possible simply to.
excludeall titles with limited circulation or production. Share of supply or gross
‘assets thresholds might be adopted, as in the general merger regime, or a new turnover
threshold might be introduced. Our proposals for reforming the general merger regime
involve retaining the 25% share of supply test but replacing the assets test with a
turnover threshold of £45 million. One possibility might be to retain the existing
qualifying thresholds but exclude from the regime titles that are only published
weekly, or less frequently than weekly, unless they are published on a Sunday.
6.4.9 One feature of the newspaper regime which we might reconsider in any reform
is that it applies not only to newspapers but also to newspaper assets i. e. those
necessary to the continuation of a newspaper as a separate newspaper. With changes
in technology, business organisation and advertising techniques, it may be that some
- revision to the scope of the controls in relation to assets would be sensible.
6.4.10 Another difference between the general merger regime and the newspaper
regime is that only the latter is underpinned by criminal sanctions. These have never
been used. This may suggest that they are effective in operation. However, itmay -
well be that insofar as additional sanctions are appropnate for newspaper acquisitions
(and we raise below the issue of whether the two regimes might be brought closer
together on level playing field grounds) the sanction that the transfer is null and void
is sufficient and there has been no need for a criminal regime.
6.4.11 We also need to consider to whom the regime should apply. At present parties
" who are not a]ready UK newspaper proprietors are not caught by the spec1a1
.newspaper provisions but are considered under the general merger regime. They may
complete a transaction before regulatory ¢learance is obtained, putting them at a clear
. commercial advantage. The more de-regulatory approach might be to align the regime
with the general merger regime to allow parties to proceed with a merger but at the
risk that the authorities will require them to divest the acquisition or impose
conditions. An alternative approach which would level the playing field would be to
include in the regime all qualifying acquisitions regardless of whether they were by an .
existing newspaper proprietor. This would help meet concerns that issues of editorial
content and freedom of expression are a public policy matter whoever is the acquirer.
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6.4.12 Turning to the question of how a reformed newspaper reg regime mlght operate,
— the Governmentis considering two alternative options.
6.4.13 Under the first, the regime might be reformed to give OFCOM the duty of
assessing whether a particular newspaper transfer would compromise the accurate
presentation of news and free expression of opinion. OFCOM could advise the
Secretary of State on whether to prohibit the merger or subject it to conditions on
“freedom of expression’ grounds. The independent competition authorities (the
Director General of Fair Trading and the Competition Commission under the
proposed merger reforms in the forthcoming Enterprise Bill) would separately assess
the merger on competition grounds. Proposed mergers would have to clear both’
hurdles.
6.4.14 An alternative process could be based on the creation of anr exceptional public
interest gateway under the reformed general merger regime, so that the Secretary of
State could call in any qualifying newspaper merger case which gave rise to freedom
.of expression concerns. OFCOM might have the role of advising the Secretary of
State on freédom of expression issues in such cases. The Director General of Fair .
Trading would advise the Secretary of State on the compet1t10n issues. The-Secretary
of State would be the ultimate decision maker.
6.4.15 In considering these alternatives, a crucial questlon is the extent to which
Ministers should have a role in'the process. There is a case for removing from party
politicians powers designed to regulate freedom of expression and pluralism within
medium so central to political discourse. On the other hand, there is a view that,
precisely because these powers are so politically sensitive, they should be exercised
not by unelected officials but by Ministers answerable to Parliament. We suggest that
Ministers could take the final decisions, acting on the advice of the regulators, but we
“would be grateful if comments on our proposals coiild address this question.
XIII Options:
* The special newspaper regime could be reformed to give OF COM the duty of
assessing whether a particular newspaper transfer would compromise the accurate
presentation of news and free expression of opinion. OFCOM would advise the
. Secretary of State on whether to prohibit the merger or subject it to conditions on
“freedoin of expression” grounds. The independent competition authorities (the
Director General of Fair Trading and the Competition Commission under the
proposed merger reforms in the forthcoming Enterprise Bill) would separately
assess the merger on competition grounds. - ' ' -
» An alternative process could involve the repeal of the special newspaper S T
provisions. An exceptional public interest gateway under the reformed general
merger regime would be created, so that the Secretary of State could call in any
newspaper merger case which gave rise to freedom of expression concerns.
OFCOM could have the role of advising the Secretary of State on freedom of
expression issues in such cases. The Director General of Fair Trading would advise
the Secretary of State on the competition issues. The Secretary of State would be the
" ultimate decision maker. If either option were to be adopted, we invite views on: '
« the merits of taking local titles out of the newspaper regime. In particular, we
would welcome suggestions as to how “local” should be defined for this purpose;
« the merits of extending the newspaper regime to all qualifying acquisitions,
regardless of whether the potential owner is an existing newspaper proprietor or
not; :
* whether the scope of controls should be revised in relation to newspaper assets;
-« whether it is appropriate to retain the criminal sanctions that underpin the regime.
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ANNEX C
Trinity Mirror

Believes the special provisions should be repealed and newspapers subject to general
merger control. If this is not accepted, argue strongly against arole for OFCOM,
which is not well-placed to decide over freedom of expression and ethonal
independence. Put forward 2 procedural options
First option should be left to the CC and a panel of civil servants. Should be no prior
consent for newspaper fransfers but a discretionary involvement by the Secretary of
' State. The threshold for falling within the discretionary regime should be a paid for
circulation of 100,000 and should only apply, as now, to transfers to a current .
" newspaper proprietor whose combined circulation is-at least 500, 000. Criminal
sanctions should be repealed. Second option. Prior consent is required but regime
then applies to all purchasers where paid-for circulation is 100,000. Alternatively,
Secretary of State could publish list, amendable by statutory instrument, of the
newspapers to which the regime would apply.

Guardian Media Group

Supports a special newspaper merger regime. Supports the model of an exceptional

- public interest gateway with a role for OFCOM. Believes the regime should only
apply to national titles, since local titles are not subject to political pressure and must
concentrate on local issues, but local titles should be caught only if one of following
criteria fulfilled:

@) paid for circulation is below 1000,000 copies;
(i) the newspaper is a weekly; and

(iii)  there is no newspaper group with a hub within 1%; hours driving
distance of that market’s heartland The regime should apply to all -
acqmsmons )

News International

Newspaper transfers should be subject to general merger law. - There is no meaningful N
difference between an effectively competitive market place and an effectively -
pluralistic one.: Supports neither procedural option. A role for OFCOM is wrong: it

would be a further regulatory hurdle and by putting a regulation in the business of

deciding the accuracy of newspaper reporting would threaten press freedom. It also

has no relevant experience. On specific questions, there is no need to control

newspaper assets; criminal sanctions should be abolished; foreign or UK non-

newspaper purchases should not be exempt; and on local newspapers, the

considerations relevant to a policy for a local market are the same as those relevant at
anational or regional level.

Associated Newspapers
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A special regime is not requ]red However, AN Accepts the Government’s reluctance
to remove the special regime entirely. Ex post facto control is now the appropriate
way to govern newspaper acquisitions. Any regime should apply whoever the '
acquirer. Review should be by the CC: it’s difficult to see what skills OFCOM would:
have. The political element should be reviewed: there should be no role for the
Secretary of State. Supports a combination of the procedural models: an exceptional
public interest gateway with the decision being by the CC (given its newspaper
expertlse) If the Secretary of State is to have a role, she should be required to put her
concerns pubhcly to the CC, so it can assess and comiment upon them. Local
newspapers (those with limited circulation) should be removed from the regime as
should newspaper assets; c;iminal sanctions should be removed. . '

Campaign for Press & Broadcasting Freedom (CPBF)

Nat_ional:

No national press mergers have been disallowed. Puzzled therefore as to what a
lighter touch approach to newspaper mergers might involve. Agree that special
newspaper regime should not be abandoned in favour of regulation by normal
competition law.

‘Local & Regional-

Huge publishing groups with regional monopolies mean many newspapers ate ‘local
-in namie only’. Consolidation was allowed to proceed largely without consideration
under newspaper regime. Note costs and delays of present regime, and note anomaly
- whereby larger owners are able to acquire titles without consideration by CC.

Nevertheless CPBF strongly against any changes in current regime.of reference to.CC -
for local/regional transfers. Supports process outlined in 6.4.14 and its application to
national, regional and local titles. Extend regime to all acqmsmons regardless of
whether they’re by existing propnetors

Stirling Medja Research Institute D

Increasing newspaper concentration a matter of course, given role as source of news
and setting public debate agenda. Regulatory regime should be more effective
curbing concentrations. - Upper restrictions on newspaper ownership should be
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1

introduced as per TV, e.g. 20% share of total UK national daily market. Agree that it
should be OFCOM to assess transfer, niot politicians. OFCOM should look at’
‘accurate presentation, free expressmn etc, while competmon authorities look at
competition.

ITC

Favours reformed version of special regime pfocess rather than special ‘call in power’
" — want more transparency, predictability than this would give. SoS should retain final
say on ‘freedom of expression’ grounds — democratically accountable. Welcomes -
proposed role for OFCOM on advising on this.

Mediawatch

Agree with 6.4.13 on role of OFCOM in assessing accurate presentation etc. Agree
with 6.4.15.that answerable Ministers should exercise moderating influence, on advise
of regulators, to safeguard public interest.

Scottish Advisory'Co‘mmittee on Telecommunications

Agree that provisions are needed above competition law. Want ultirnate decision to
rest with SoS, but don’t want process politicised’ too early. Therefore favour first
option, with OFCOM assessmg and making recommendations. SoS must be '
transparent as to reasoning. Local newspapers should be excluded (if satisfactorily
defined). Regime should be applied to newspaper assets. Regime should apply to
those who aren’t already proprietors. Strong case for dropping criminal sanctions.

ISBA (British -Advertisers)

All newspapers should be regulated by similar rules to TV and radio, not a specific
regime. Current controls dlsproportlonate Challenge the assumptlon of the particular
influence of newspapers A

N atmnal Co.uncll of Women of Great Britain . o ;

-

Concern at hrmtatlon of accurate presentahon and free expression - Murdoch’s
influence especially small local newspapers should be protected from being swamped
by very large papers.
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Dﬂ' ) l.;. : ) -

" Qutside DTI

SoS Culture, Media and Sport

ew Ramsey DCM
DianaKahn  DCMS

Ruth Mackenzie. DCMS
Bill Bush DCMS
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Flowchart illustrating process in defined EPI cases .

Step 1A: SoS

merger from parties

Step 1: OFT receive merger notification or request information about a

issues a
e public
T direction to

.....
oo’

Step 2: OFT invite comments

v

- the DGFT,
requesting the
- DGFT to
send her case

Step 3: Where OFT consider defined EPI issue may be raised, OFT iriform DTI. DGFT will send SoS a case’
where he has decided it may raise a non-trivial, defined EPLissue. [Not applicable if Step 14 followed]

where SoS
considers.
defined EPI

v

issue raised

Steo 4: DGFT announces case to be considered bv SoS againist public. interest test /No dutv to do this if Sten 14 annliesT

s

Step 7: , - R T
SoS decides merger may SoS decides merger may SoS sends back to DGFT:
not be expected to operate operate against public for a decision against the
against public interest interest competition test only
Step 8: SoS clears | I ; ' DGFT treats as:
) the case SoS asks DGFT to SoS refers normal
: _ seek undertakings- to the CC competition case
in-len
' Step 9: DGFT negotiates _ .
- - | yndertakings-in-
ten
cC
} Step 11: investigate
Step 10: and report to
SoS approves SoS

_undertakings-
in-lien
Step 12: SoS
blocks

SoS
imposes
u’takings

SoS
clears

Y

Step 13: DGFT
negotiates. SoS

approves
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_ _._ Flowchart illustrating process for handling newspaper transfers in bespoke regime . ___

St

Step 1: OFT or OFCOM receive notification or request
information about a newspaper transfer from parties

v

__Step 2:-OFT/OFCOM invite comménts

| Step

2A:

 OFT/OFCOM
accept undertaking
in lieu of a
reference

Y . .
OFT/OFCOM decide OFT refers case to CC on : OF COM refers case to
-not to refer case: . | competition grounds CC on plurality. grounds
transfer cleared . S B '
Step 8: CC investigates |
transfer and reports to
SoS
' OFCOM |
i consults . i
: “citizens’
uny” i
Step 9:© [ OFCOM advises | [OFT advises SoS on |
SoS on CC report CC report .

SoS blocks .| SoS imposes " | SoS clears
transfer undertakings transfer
Step 11: | OFT negbtiate‘s and SoS
: |_approves undertakings
258

MOD300005892



For Distribution to CPs

' COMPARISON OF REGULATORY BURDEN !

Current Provision

Newspaper regime applies to all
newspaper transfers if both
companies have newspaper
interests and paid for circulation
of all newspapers involved is
500,000 or more (i.e. it catches
even small local newspapers
acquired by a large newspapet
group). '

Newspaper proprietors subject to
the newspaper regime cannot
effect a newspaper transfer
without the written consent of the
SoS. ‘

All newspaper transfers subject to

the regiine must be referred to the

. CC for mvestigation unless paid
for circulation below 50,000 or
. the newspaper is not economic as
" a going concern and the case is
urgent, in which case SoS may
consent to transfer without CC
the newspaper is not a going
concern and is not to continue as
a separate newspaper after the
transfer). |

Purported transferofa
newspaper, and breach of
conditions imposed by the SoS,

- are criminal offences punishable
by imprisonment up to 2 years
and a fine.

ANNEX J

‘Proposed New PrOviSiQn

New regime only appl'ies‘ where the
‘ newspaper(s) in question circulate
*in a significant part of the UK, or

otherwise meets the merger .

. thresholds (but N.B. regime goes

wider in that it catches acquisitions
by non-newspaper proprietors and

. "by smaller newspaper proprietors).

Parties could complete a transfer
but at the risk that SoS might
subsequently order divestment or
impose conditions. .

Newspaper transfers would only be
referred if OFT had competition
concerns (or OFCOM plurality
concerns).

Parties can complete transfers.

Conditions imposed on a transfer
would be enforced by a court—
failure to commply with a court order
would be a contempt of court.
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—+———-DTH-EOMMENTS ON-THE NEWSPAPER SOCIETY" SC-GNSULTM"I@N‘REWONSE‘ S s

Anytransferofanytltl e between newspaperpublishers thats notsubjectto thespecial FTA reglme
at present should not be caught by the newregime. .

We would not necessarily or by principle deliver this, because the current regime only covers

transfers where the total paid-for circulation of the newspapers ownedbya proprletor together

with those it is proposed td transfer is 500,000 copies or more. The revised regime could also
- cover smaller proprietors (and also those who are not currently newspaper proprietors).

However, in practlce only significant cases should be caught in the first place and then only
those which raised competition or plurality concerns would be subject to detailed investigation,
so the reformed regime would be inherently more targeted .

It may be worth addlng, not least because the mdustry does not recogmse the fact or chooses
to ignore it, that because the existing general merger regime assesses mergers (including
newspaper transfers not covered by the speaal newspaper regime) against a wide public
interest test, it has always been p055|ble in principle to consider such transfers against-the
plurality and.freedom of expression tests which are, with competition, the focus of the

- consideration of transfers under the special newspaperf regime (the real differences, then,
between the general merger regime and the special newspaper mergers reg|me lie not in the
tests but the more extensive controls in the special newspaper regime — prior written consent,
usually mandatory reference to the CC, criminal sanctions etc — all of which we propose to do
away with). But this wider public interest test would be replaced by a competition test in the
Enterprise Bill; so in response widening the coverage in principle of the newspaper transfer
reg|me seems right, once it is accepted that newspaper transfers are d|fferent

Any new regime must not introduce further layers of regulation

This is so widely and imprecisely defined by the Newspaper Socrety that it is difficult to be
absolute in rebutting it, but | have no good reason to predict further costs or hurdles as they
have defined them — save for a role for OFCOM, on which see below. On the whole, the
proposed changes are clearly deregulatory.

-

Reglonal and local newspapers should be excluded from any specral regime.

We would not deliver this. Sorme small local newspapers should be taken out but S|gn|f|cant
regional or local newspapers would continue to be caught. But here one should note the
. significance of moving to a regime without prior consent and where the authorities have
" discretion over whether or not to refer a case to the CC. In practice, we would expect-most
newspaper transfers to be unaffected by the regime: itis only those on which OFT and OFCOM
have competition or plurality concerns-which Wlll be subject to further investigation with the
risk of remedies being imposed.

Prior consentrequ:rements should be abollshed

We propose to provude this.
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Criminal sanctions and void transactions should be abolished

-Ditto.

- OFCOM should not have any rolein determining newspaper ownership
The CC would be kept as the main investigatory and advisory body on newspaper transfers

(which will please the Newspaper Society), but we have provided for a formal or an informal role
for OFCOM in maklng references and advising on a CC report, if Ministers desnred that.

No public interest test'

This is in effect agaln arguing for there being no separate newspaper regime — there would be
no pomt tosucha regime if the test were purely competition, as in the general merger reglme
as it is to be reformed.

Transfers of newspaper assets should be excluded from any special regime

Thisi |s a detalled technlcal issue on wh|ch we have notyet reached a viewon how to advise you -

and do not believe we need to in order to decide on the broad shape of the regime. But it may
well prove p055|ble to relax the scope of the regime in relation to newspaper assets.
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ANNEX L B
To Secretary of State ‘cc . Andrew Ramsay
: Diana Kahn
File Ref . Bill Bush

: : Ruth Mackenzie
-Date - 11 February 2002 '

MEDIA OWNERSHIP AND VERTICAL INTEGRATION

! understand that you have asked for advice on the points-raised by Channel 4 and the BBC

‘about the need to regulate ownership of platforms. -

2. Channel 4 are opposed to vertical integration. They -argue that there is not meanlngful
competition between digital platforms and that requirements on platform operators to provide
open access are insufficient to safeguard content providers. Their proposed solution is the
separation of carriage (ownership of a platform) from content (service provision). They also
argue that platform ownership should be recognised as a form of media ownership akin to
newspapers, TV and radio and should be brought within the media ownership regime (though
~ in what way is unspecified).

.- 3. The BBC do not comment on vertical mtegratlon as such but argue that platform ownershlp
should be brought within the media ownership regime. They suggest that there should either
be a new rule to prevent any combined ownership of the néw platform market and any of the
traditional content markets, or platform ownership should be taken into account in a share of
voice type limit of media ownership (eg, the 40%/30%/15% approach could be extended to
cover platform ownership). ,

4. The White Paper posmon on vertrcal integration was supportive:

“For that reason, some people argued in the consultatlon that the Government should _
take action, on competition grounds, to ban vertical integration, and require all networks.

to be open to-all content providers. We do not believe that it would be right to ban
vertical integration outright. First, because it would slow.down the necessary investment
in high-speed networks; and secondly, because network operators would in any case

pursue exclusive agreements with content providers in order to deliver attractive -

consumer packages. Instead, we believe that the right approach would be for the regulator
to have the power to judge at what point a network should be opened up to all content
providers. And where a vertically integrated company has a dominant position in one

. market,. the regulator should also take account of the effects of its activities on.

' competltlon in any related markets.”
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5. There would seem no reason to depart from the White Paper position that vertical
integration is broadly beneficial providing the regulator is able to act forcefully to prevent any
abuses which occur.

6. We also think that there is no need to bring ownership of digital platforms within the media .
ownership regime. To do so would obviously be more regulatory than the present regime. As
with TV generally, we believe that ownership of digital platforms can be best left to the
competmon authorities. The platforms are the delivery mechanism and therefore do not

“directly raise issues of plurality in the same vay as content prowders such as newspapers or
terrestrial TV. '
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, N : __ ANNEXM

POSSIBLE IMPACT OF MERGER REGULATIONS ON THE STRUCTURE OF MEDIAMARKETS

Television

Horizontal issues - (i.e. platform and broadcasting markets)

3 digital platforms will remain - digital terrestrial (ITV digital), digital satellite (BskyB),.and
digital cabte (NTL/Telewest).

1 analogue terrestrial platform (5 channels including 2 BBC) for the near future.

It is unlikely that the Competition Commission (CC) will allow-one single ITV Company
whilst the analogue terrestrial platform is available and considered a separate market.
The main area of concern is advertising. The CC (Carlton/Granada report) defined the
advertising market very narrowly: effectively ITV itself (due to their mass audience coverage
on analogue terrestrial TV). Also possible competition from channel 4 and channel 5 in
analogue terrestrial TV market.

Most concerns would be on the four leading ITV licences (London Weekday, Central, London
Weekend, and Meridian).

Possible scenario — CC likely to maintain at least 2 owners of [TV (both of which cannot
have more than 2 of the 4 main licenses) in the near future. This will be in addition to
separate owrier/s for channel 4 and channel 5 (who mayalso own other ITV licences), which
will provide advertisers with a minimum of 3 or 4 advertising channels via- analogue
terrestrial TV.

Who the owners will be is impossible to speculate (possibly Granada and Carlton) May be
new entry from BskyB or overseas broadcasters since currently not present in the analogue
terrestrial TV market — though BskyB will not be able to acquire either Granada or Carlton
due their joint ownersh|p of ITV digital.

Analogue terrestrial TV is increasingly under pressure from pay-TV. In future the digital
platforms willbe considered an effective subst|tute to analogue terrestrlalTV for advert|sers
and viewers.

A wider markét definition will then (probably) allow a single ITV company to exist since the
distribution of audience (and the revenue from advertisers) will be more thinly spread across
the larger number of channels.

Content regulatlon is required to remain in place to oversee d|verS|ty of programming,.

'_Vert|cal|ssues.-. (i.e. links between platform owners, channel providers, programme makers, and -

content providers)

Consolidation of programme product|on (makers) is possible. Currently approximately 1200
independent production companies. Entry barriers are low so unl|kely to be any lmmed|ate
competition concerns.
‘May also be consolidation (and/or foreign entry) of channel providers. (Fox, Dlsney,
AOL/Time Warner).
CC likely to prevent any platforin owner gaining significant market power (assume 25-30%
share) in the programme maker and channel provider markets. CC also likely to be tougher
on platform owners attempt to leverage market power to content providers (i.e. CC report
on BskyB /-Man Utd) .
Problem likely to be if the market tips in favour of a particular digital platform. This is not
foreseeable in the near future, though ITV digital is still making big losses and the Cable
-Companies has high debt stocks to service. Their long-term viability is dependent on a
critical mass of people subscribing to their platform. This ra|ses different issues.
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If the Cable Companies went bankrupt, Cable would still be a wable digital platform since

the infrastructure has already been laid. Bankruptcy would mean a debt write-off, whilst the

assets could be transferred to a new owner relatwely cheaply [fITV digital went bankrupt,

- it is likely that the platform would disappear since there is little (if any) asset specific
lnvestment .

Radio .

Local and regional

Assessed by considering effects on advertisers as well as listeners. Considered a separate
market to national radio and other forms of display advertising.

- Local radio stations often have a degree of local monopoly.power since different audience
demographics mean that local radio stations are not necessarily demand-side substitutes
for advertisers. The target audiences are determined by the licence format issued by the
Radio Authority (RA).

- . Number of broadcastersin a locaUreglonal market will depend on the number of licenses

-available, There are around 200 local licenses currently available — 20 in London. -
Possible scenario - competition.law will provide a number of different owners in the core-
populated areas where more licences are available. In areas with more than 4 or 5 licenses

- available, competition law is likely to provide at least 2 different owners. In London, thisis
likely to be more. Capital Radio’s attempted acquisition of Virgin Radio was blocked because-
Capital's market share of radio advertising i in London would have increased from 58% to
66%. :
Local areas where 2 or 3 licenses are available competltlon law is likely to maintain 2
owners — though no guarantee of this since likely to be aimed at different target audlences
and therefore may not be alternatives for advertisers. -

Unlikely that competition law will address the accumulation of local radio interests in a UK
wide context due to the local and regional nature of the radio licenses. But if each local

. market has at least 2 or 3 owners, unlikely that any radlo company will-have more than

40% accumulation at a national level.

An aggregated national concentration test could prowde a useful indication of total
influence of local and reglonal broadcasters.

Capital Radio’s expansion likely to be limited to local areas where they are not currently_
present or have limited presence. It seems unllkely that they will be able to acquire
addltlonal llcenses in London. ~

. National

In the national radio market competition law likely to maintain 3 owners. This is dependent
_on the licenses available. Currently only three licenses are available, each with a different
owner: Capital FM, Talk AM and Virgin AM.

* .- Capital Radio's attempted acquisition of Virgin Radio was blocked because Capital's national

advertising market share would have increased from 36% to 44%. Maximum market share
of around 40% of the national commercial free-to-air market seems to provide the upper
limit. (Possibly measured in terms of total national radio advertising spend, not listeners).
Impossible to say which companies likely to try to expand, or whether likely to be new
entry. All dependent on licensing constraint.

Diversity needs to be maintained by licence conditions. No guarantee the market will
provide the dlverSIty automatically.
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Newspapers ' ~ ' ' ' L

" National

All daily national newspapers are likely to be considered as one market. ThIS would include
popular tabloids, mid-range papers, and quality broadsheets.

Competition analy5|s is two-fold: effect on readers of national newspapers, and effect on .

advertisers.
The current market structure for national newspapers looks like’ the followmg

Publisher . Title ' Market share
- : 1. ' ' (circulation)
News International : The Sun - 27%
' ' : The Times : 5%
Trinity Mirror plc The Mirror- - 7% -
‘ ' Daily Record , 5%
DMGT. : The Daily Mail - . 18%
United MAI ~ The Express i 8%
- : : The Daily Star 4%
Hollinger International _The Daily Telegraph 8%
Pearson plc . Financial Times' A 3%
Guardian Media Group - | =~ The Guardian ' 3%
Independent News and The Independent 2%
Media '

‘Source: NERA report for the Newspaper Society, July 2000

‘Some further consolidation in the natlonal newspaper marketis a pOSSIbIlIl‘.y This does not

mean that the variety of titles WIll be reduced, unless any of the titles become commercially

* unviable.

It is unlikely that News International- would be allowed to acquire - any other
group/newspaper without divesting one of their current titles.

“As arule of thumb ownership of above 25-30% is likely to start causing concerns, espeC|ally

with high barriers to entry.

High barriers to entry, and wide variety of titles mean thatit will be difficult for a new title
to enter the market and grow. The last attempt was The Today Newspaper, WhICl"I

subsequently exited the market.

- .. -Speculation over-recent-years that‘The Independent ‘may-exit the market: If so market-'

share likely to be shared between the other broadsheet newspapers.
Possible_scenarios that would make commercial sense as well as (posmbly) gaining
regulatory clearance: broadsheet titles to be acquired by tabloid and mid-range publishers

i.e. Trinity Mirror to acquire The Guardian (though uncertainties as to whether the Guardian -

could actually be sold), DMGT to acqu|re the Independent, or UAI to acquire: the dally

‘Telegraph.

The most concentrated (worst case) scenario would look something like the followmg
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"~ Publisher

Title

Market share
. . : (circulation)
News International The Sun 27%
_ The Times " 5%
Trinity Mirror plc "The Mirror 17%
Daily Record 5%
: The Guardian 3%
DMGT The Daily Mail 18%
The Independent . . 2%
United MAI ~ The Express 8%
The Daily Star ' 4%
The Daily Telegraph | . 8%
Pearson plc Financial Times ' 3%

Local and Regional

Local newspaper markets very rarely cause concerns due to low barriers to entry, lack of
editorial content, and alternative forms of printed media (such as mail shots, niche
publications, advertising only publications etc).

There has been consolidation in local and regional markets in recent years, which is likely

to continue. In 1993 the top five local and regional publishers accounted for just over 40%
of all local and regional titles. By 2000, this had increased to 63%.

The CC applies a national concentration test, which considers the effect of the merger in
terms of national shares of local and regional newspaper publishing. The CC has never
reached an adverse finding on this test. Not surprising since the largest publisher (Trinity
Meirror); still only has 21% followed by DMGT with 19% and Gannett W|th 14% of total
aggregated circulation.

Local market definitions are often sufficiently wide that they are analysed at the regional
. level. Whilst the national concentration test does not refer to a particular market it may
provide and indication of the overalt influence of a local and regional newspaper publisher,
as well as being an easy ad hoc calculation.

There are economies of scale in publishing regional and local newspapers. These include
centralisation of printing and rationalisation of financial and administrative functlons Entry
barriers are likely to be lower for established publishers.

- Possible scenario - the top 5 local and regional press publishers to account for around 80%

of total circulation — up from the current 63%. Would guess that no individual publlsher will
be allowed more than 30-35%.

Television and local radio are corisidered less of a direct competltor although compete to

'some extent for total advertising spend. The internet and other formis of electronic media
are likely to offer increasing competition in the future, but the rate of growth and ultlmate
extent of competition remains a matter of conjecture.

Cross Media Issues in the Longer Term

Itisimportant to be aware that some of the cross-media ownership proposals regarding ITV

- (channel 3) licenses will fall away when terrestrial analogue TV is switched off, or (possibly
before) when digital pay-TV is considered part of the same market.

-Currently competition for advertlsmg spend in the analogue terrestrial TV market takes
place between the ITV companies, channel 4 and channel 5 i.e. limited number of channels
available. :

In the (digital) pay-TV market, ITV will become one out of 100(ish) channels available for
advertisers. So viewers and advertisers will be more thinly spread across the vast array of

4
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channels Restrictions on newspaper publishers and radio broadcasters owning [TV licenses
__ {1 out of 100 channels) will become meaningless-due to the dectining influehce 6F 1TV as
~ channel. Most likely scenario will be to own other digital channels with no restrictions.
Whilst the ¢ross—media ownership rules will be effective as the current market structure
stands, they will therefore need re-formulating in the future.

As the distinction (market definition) between different media blurs, cross media rules
based on the current media segregation may need reforming. If convergence leads to a”
single media market, the current rules will become ineffective.

There is also the great unknown surrounding the internet. All media streams are currently
available via the internet, though current technology means they are not yet effective
substitutes for the individual media channels :

Caveats

A major health warning is placed on the scenarios. The analysis provides a rough and ready
hypothetical indication of how the- media markets will turn out. The dynamic nature of the
media sector makes such scenarios extremely difficult to predlct with any certalnty

Analysrs has been drawn from recent Competition Commission reports where posS|ble
though there is still massive uncertalnty that the scenarios outlined could actually get
‘regulatory clearance. :

This analySIs assumes anti-competitive effects occur through mergers and acquisitions. it
is important to remember that firms also grow organically. Therefore, merger legislation is
not the only tool under competition law to prevent. abuses of market power. The
Competition Act 1998 gives the OFT much stronger powers to address anti-competitive
behaviour by prohibiting anti-competitive agreements and abuses of dominant market
positions. The competition authorities also have the monopoly provision of the FTA as a
further tool that allows in-depth market investigations in potentially troublesome markets

Note the hlgh confldentlallty of the above analysis. Anumber of companies have been cited,
. which could adversely affect their future business strategies. .
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: . " ANNEX N
HOW THE EXISTING CROSS-MEDIA RULES CAME TQ BE

Share of Voice

1. Share of Voice was a serious. option in the consultation that preceded the 1996 Bill,.
but it was generally unpopular and therefore.came to be referred to.as a p055|b|l|ty in
the longer-term.

%

LimitinsLnewspaDers

2. There was a great deal of anxiety at the time of the last Bill about changing the rules .
to allow newspaper proprietors to own any part of the broadcasting media - broadly,
the suggestion then was'that newspapers make the news whereas broadcasters report
it. Any marriage of these two cultures was therefore considered to be concerning, and
in need of careful control.

3."  The 20:20 rule has no saentlflc basis but is a 'share of voice "~type formulatlon based
on the view that it was unacceptable for any one voice to control more than 20% of
the national newspapér market and more than 20% of another, broadcasting voice.

4. The rules that make any newspaper group's acquisition of any broadcasting licence
subject to a public interest test were considered an important catch-all power to
prevent those newspapers who were not limited by any other cross-media rule from-
acquiring more influence, nationally or locally, than was desirable. The nature of the
tests, which are defined in general terms and may be applied to any transaction, was
derived from the nature of the special newspaper regime - the two processes were
envisaged working in parallel to some extent. In practice the public interest tests have
rarely. had any effect and have become a burden on both regulator and industry.

Limits at the lotal level

5. Equally, there was a concern to limit the influence that any regional newspaper might -
" have, which-contributed to complex-and-restrictive rules on the joint ownership of )
local newspapers and local radio stations. It was felt to be important to prevent any
one company from becoming a dominant voice in local news of any sort, including
that available through local radio, despite its limited speech output and regulation of
news and opinion.

National TV and radi_o

6.  The rules that prevent joint ownership of national TV licences and national radio
stations were built on the principle that licences for terrestrial TV and radio were
extremely scarce, and were valuable enough to warrant separate ownership in the
interests of plurality.
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Control

7. The definition of ‘control’ was broadened in 1996 to ldentlfy anyone who could direct
a company in accordance with their own wishes, 'by whatever means and whether
directly or indirectly’ as the owner of that service. Previously someone was only
considered to direct a company if they did so through shareholdings or voting rights.
The intention was to prevent anyone finding more subtle ways of controlling different
companies that would enable them to get round the media ownership rules. The
Radio Authority now complain that there are ways of getting round the 1996

-definition of control, which they say needs broadening to include the OFT concept of
‘material assets’.
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- Cross-Media-Ownership issues debated.in the House of Commons

2" Reading of 1996 Bill-16 April 1996

Cross media-ownership issues came up several times during the debate. Concerns wére
‘raised that groups having 20% or more of national newspaper circulation were prevented

from owning Channel 3 licences.

There was a feeling'that the 20% figurev was arbitrary. Why not have 25% (which would
allow the Mirror Group to purchase a Channel 3 licénce) or even 30%. It was argued that
this stunted growth, and made it difficult for the smaller British companles to compete

globally.

. There was also some concern that regional newspaper groups may not be given the same
opportunity as national grouPs to 'become involved with radio : -

Flnally, concem was raised that the Blll unnecessanly handlcaps local and reglonal
publishers, by allowing national and foreign-owned companies to own local afid regional
television and local radio services, and to back them up with a local free paper, but not

many reglonal and local newspaper groups to do the same.

2" Reading of 1990 Bill-18 December 1990

.Cross media-ownership issues were only briefly touched upon during this debate. It was felt
the proposals were lnadequate by allowing a further erosion of competitian.

(Attached are relevant Hansard.extracts from the debates)
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Mr. William O'Brien (Normanton): 'Ihe Secretary of State referred to newspaper groups being

* involved with radio and newspapers. Will she give me some assurances that régional newspapers
will be given the same opportunity as national newspapers, and that regional newspapers will be

- allowed to make representations during the passage of the B111 to express their concerns to the
Secretary .of State? . . .

Mrs Bottomley I have had many discussions with regional newspapers, on the strength of whlch I
" have modified the proposals in the Bill a couple of times aIready It remains the case, however, that
the Bill is concemed about plurahty and diversity, and that, in our opinion, dommant broadcasters
and dominant newspapers covering the sarme territory are not conducrve to, or appropriate in, a
democracy

' The Bill'isa liberahsmg measure. There are many more opportunmes for all those mvolved in the
industry, but it is our view that it is still appropriate to have sevetal additional controls. I understand

that the Labour party recentIy ripped up all the principles it prev10usly stood for, but I shall come to -
that later

Mrs. Anne Campbell (Camhridge) rose—

“Mr. J ohn Redwood (Wokmgham) rose--

"~ Mirs. Bottomley I give way to my right hon. Fnend the Member for Wokmgham (Mzr. Redwood)
Mr. Redwood: Does my -right hon. Friend recogmse that these technologles are coming together
rather quickly? How will the market share be calculated for things such as electronic newspagers
transmitted through the Internet and through the television and home computer, and what
adjustments will be made for the fact that these markets are rapldly becommg global in the English-
speakmg world? ‘

Mrs Bottomley: My right hon. Friend is nght but it is not yet possible to regulate the market in its
fully developed form; and I believe that this is an appropriate staging post at which we will be

'significantly liberalising the regimie. We will move into allowing far more cross-media ownership,

and haye put appropriaté regulation and confrols in place, which were widely welcomed not only by
the mdustry but very much by the Labour party when they were first announced

: Mrs. Anne Campbell rose--
Mr. Kaufman rose- -

Mrs. Bottomley: Ishall move on, if I may, because this is a complex Brll ILhavea great deal of
material to get through and many others wish to speak :

The Blll also prevents groups having 20 per cent. or more of national newspap er circulation from

" acquiring channel 3 or Channel 5 licences or radio hcences or Vvice versa. Thrs restriction, however,
does not apply to the -

16 Apr 1996 : Column 545

- emerging markets of eable, satellite and digitat terrestriaf broadcasting. Even the Targest newspaper
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groupa therefore have room for expansion under our proposals, but it would not be right for those
who dominate the newspaper audience also to contro]l the dommant estabhshed television or radm

broadcasting licences.

The Bill will achieve

"diversity, blmahty, quahty and the best possible-programmes for the viewer and listener. The rules are to make
sure that there is not excessive dommance by any one commercial provider." -[Ofﬁcxal Report, 23 May 1995;

Vol 260, c. 713]

Those were not my words; they are the words of the hon. Member for Islington, South and Finsbury
(Mr. Smlth) spoken when we launched our White Paper in May 1995.

The pohcy that the hon Member for- Islmgton South and F msbury devised appears to have changed
since then. I know that some Opposition Members want to give vested interests a higher priority than
the interests of viewers and listeners. In October 1995, the Labour party tried to strike a grubby deal
with British Telecom, which might have ]eopardlsed the £10 billion mvestment programme ofthe

cable companies. Now Labour is at it again, trying to rig the regulations.

In a recent Stinday Tlmes article, the hon. Member for Kirkcaldy (Dr Moome) said he favoured
removmg restrictions on concentration of ownersh1p ‘because . .

"the whole point is to ensure the creation of bigger companies"

that “"can conipete abroad". His policy is to allow companies to take more of the market, even if that
" removes plurality of ownership and undermines people's choice. I am not certain whether he speaks
for the whole Labour party, but if he does these proposals are as ill thought through as they are

opportumst

In the words of Mr. Paul Foot-- [Laughter.] I qmte understand why Labour Members do not want to
hear what he had to say. He sa1d that the policy

" "stinks of ... back-scratching sleaze."

Opportumsm is what new Lahour is all about.-Only a:menth-ago, the hon:-Member for Hartlepool -
(Mr. Mandelson) went on television to threaten newspaper groups with increased regulatlon unless
they gave Labour an easy ride at the general electlon .

have yet another view? le flogu ber for Newham North-West (Mr. Banks) on the radio:
this rhorning, we shall be very interested T8 %nog, what is going on. Or perhaps the hon. Member for:

Stoke-on-Trent, Central (Mr. Fisher) has washed his
hands, it seems, of the Elgin marbles.

I\E?(‘Ob 'G. Hughes (Harrow, West): Or lost his marbles.
"Mirs. Bottomley: uét be right; I appreciate that..
--..—Or perhdps- the hon. Member for Biftniggham, Ladywood (Ms Short) could lift anothet veil ffom
Labour’s plans. o : “\M . B .

this issue, just as he has washed his
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St “ Comrmttee my hon Fnends will be relentless in exposmg cosy deals that the

The }thresholds sef out in the Bill provide a cl etgf ground rules. At no point have our proposals
“Baily | error News International or any

BifFHereiore et

Mr. Kaufinan rose--

+ Mrs. Bottomley: If the hon. Gentleman will forglve me, I do not want to give way because T have
) glven way at Iength . . .

The Bill prevents dominant local newspapers from dominating local radio or owning a channel 3

+ licence in the same area. If a national newspaper substantially differentiates its local er reg10na1
editions, the regulator will treat these as local papers and they will be brought within the scope of
those controls. :

As a consequence of our consultatlon—-thls is the pomt I made earlier and have made several times to
my right hon. Friend the Member for Sutton Coldfield (Slr N. Fowler)--we have already relaxed the
local newspaper ownership threshold at which companies would not be allowed to own a radio
station in the same area. The threshold has been raised from 20 per cent. to 50 per cent., but we
remain concerned not to allow one corpany to own all the radio, television and newspapers in one
town or region. Reciprocal restrictions will prevent local broadcasters from estabhshmg dommant

local newspap er interests.

* ‘ge&hagds;@lausezé%wldﬁll _‘ -W.h DQ-00ld the lv‘« e

Ifa ivrlrlli' i‘ SHeeee
owner to the stan ards;range.and reglonal content in pro grammmg that the current licensee was
achieving. That duectly protects the nal flavour of programmmg, which is such a valuable

used in clause 67. We want to heIp the ITC tg implement prowsmn and to pret ‘Comgpanies ﬁ'om
-avoiding the spirit of the legislation, so we propose to reqmre the ITC not to approve amehnded '
channel 3 networkmg arrangements if the regional programmmg of smialler ITV companies wi \t}ld be

atend L _ | ‘ «

Part IIT of the Bithg mends the funding arrangements for the Welsh fourth channel--S4C. The current

. funding formula is bas®d.gn the vagaries of the television advertising market. Under clause 68, the
Government's annual paymeritdg S4C will be the January 1997 payment made under the old .
formula, uprated annually like the BBC's licence fee—in line with the retail prices index. The new

~ arranigements will make the future pul%?:‘ﬂq%-mi‘g streams for S4C more predictable. That should
benefit both S4C and the Government. We shal aj&:':ii)duce measures to allow S4C to operate

. digital commercial services, like the BBC.

~ Clause 70 amends the funding formula for Channel 4. Un:l:;hfha formula, an income of a certain
level for Channel 4 is underwntten by the channel 3 companies,

16 Apr 1996 : Column 547
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the potenttg] to bnng considerable Wealth and employment opportunities to the countries that make a
success of i
: Mrs Anne ci}u Does my right hon. Friend agree that it is crucial that some of the new.
govide educational opportunities as well as the opportunities that he has already
mentioned? Should not™ i leg151ate to make available some space for that important purpose?

Technolog1cal convergence can bring toge fier work and leisure, the office and the home education .

and entertainment. Broadcasting is a key area‘f activity wherein news, sport, drama, music, cultural

activities, education, business and coinmerce ‘nz together. Public policy in broadcasting has

' always been, and will continue to be, of critical impgrtance. The growth of multi-media industries
and their significance in all aspects of our lives meansihat public policy must address the challenges
of content and standards.

of technological mnovatlons ownership issues and matt

The question for us all is whether we can meet those challeng and turn them to our advantage to
produce commercial and economic success. The opportumhes arSgnormous--not just to install the
technology, but to develop the huge range of new services that techt 10 gy will facilitate. That is why

the Bill is so nnportant

16 Apr 1996 : Column 553

& It can be seen

The Govemment's de01s1on to mt:roduce a Broadcastmg Bill ¢ can be seen in two

House every time any medla orgamsahon was taken over, the Labour party was qmck to say that it
was wrong to concentrate media ownership. Why, therefore, in the reasoned amendment that seeks
to deny the Bill a Second Reading, does Labour seem keen to see large newspaper conglomerates

taking over terrestrial broadcasting facilities?

Dr. Cunnmgham. The hon. Gentleman apparently does not understand that the Bill facilitates the
purchase of channel 3 licences by newspaper owners. The argument is not about that, as it is already
happening. Multi-media companies are developlng not only in Britain, but internationally. If the hon.
Gentleman does not understand that, he is in the wrong debate. The debate concerns how those
developments can be managed and controlled and what 1eg1$lat10n or regulation should be put in

place to do it. I shall return to that later in my speech.
Mr. David Mellor (Putney) The nght hon Gentleman was unduly unkind to my hon. Friend the

__Member for South Dorset L (Mr. Bruce) I trust that he will treat me rather more sympathetically. - , 1
 What is puzzlmg the nght hon. Gentleman's many admirers in the Conservahve pa.rty mcludmg me,
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s how he can put h1s narie to an amendmmt that suggests that the newspapers are bemg treated -
__unfairly when, with the full authority of the Labour party in another place on 23 May last year, Lord __

s

Donoughue said:

""We particularly welcoine the 20 per cent. newspaper circulation ceiling on TV ownership, which appears to
prevent the existing giants from expandmg further into telewsxon "—[Official Report, House of Lords, 23 May

1995; Vol. 564, c. 934.]

There is no way in which what Lord Donoughue sard can sit with the Labour amendment. What is
. the explanation for that? Our explanation is that the Mitror Group has got at the Labour party.-

Dr. Cunnmgham:-I am happy to respond more kindly if the right hon. and learnedGentleman
thinks that I should. It was once said that television was a device that allowed us to see in our own
living rooms people whom we would not necessarily invite into our homes. I would not necessarily
put the right hon and leamed Gentleman into that category, but it certamly applies to some of his

- hon. Fnends

T said that I would retum to the matter of the Mirror Group, butI am happy to respond now. The
Secretary of Stdte should explam what was so fundamental about the Govemment’s ch01ce of 20 per

cent. That is the question.

1-6 Apr1996: Column 554

The arbitrary choice of 20 per cent. of the market happlly alloWs United Newspapers and Associated
Newspapers to buy chainel 3 licences, but mlraculously and coincidentally, prevents the Mirror
Group from doing the same. That is the inconsistency in the Government's position and that is why
we areé raising the question. What made them decide on'20 per cent.? Why was it not 25 per cent., or
30 per cent? What was the loglc in choosing that ﬁgure'7 Ishall retum to the matter later. =~

If the Conservative party were following 1ts convictions altogether, it would not want any such .
regulation. It would want the market to dec1de ds I have no doubt the right hon. Gentleman would ‘

agree.

EreRedw i H-theHp iR GenTlenan say What Eotats he-and.other
members Gf shadow Cabmet have had with the Mirror Group in the past three months regardmg

chis 1mportant Issue.

Next Sect‘iorr - . | B \ Index , } | .' Home Page
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amend' ments t prov1de a statp&txofy frame m,r the unbundling.of sport&braadﬁas.mgnughts

v"'*ar~«.

I coig g now to the importance of proper regulation of cond1t1ona1 access systems--the set-top boxes
and ass¥g iated technology of must-carry and must-offer protection to ensure that all broadcasters are
treated fairl my of universal access for viewers and listeners across the United Kingdom.

In January, the Go 78en m ent pubhshed thelr proposals for regulation of conditional access systems’
and they have given a c&& Emitment to table next month the relevant statutory instruments to
implement the European Unfeg teleVIS1on standards directive, but we need to be convinced that all
the necessary steps are being takt, The new licensing regime needs to be put in place now and

Parliament should be debating. the isShe, ; as part of the Broadcasting Bill. We shall certainly raise
them in . Committee. = .

- awell-intended measure in the 1990 Act. I say to the ¥ ght hon. and learned Member for Putney that

. it was founded on good inténtions. The formula worked to%g 105t people's satisfaction for a while, but
- it has fallen into disrepute. There are, I know--we have all hadih 1 coxrespondence—strong feelings .
on both s1des of the argumerit, but when the 1990 Act sought to utt erpin the finances of Channel 4,

't did not envisage the outcome, and I cannot blame the right hon. and® .amed Gentleman for that.

Channel 4 w111 have paid more than £300 mﬂhon to the ITV compames Wthh ""u‘\_o_ nsiderably more
than its expectations and more than anyone env15aged at the time. A fair means shot u—a_; be
established to redirect the substantial amount of Channel 4's reveniie back to pro gramm®&gaking.
The formula should not just be ended, giving a blank cheque or carte blanche to Channel 4% the
must be commltment 1

of SHEHEITo

The right hon. Lady tried to have some fun about opposition on strong and diverse companies in the
media operating in local, national and intemnational media markets, but she must do a bit better than
quote Paul Foot in support of her case. As I understand it, M. Paul Foot, in The Guardlan was
saying that we on the Labour Benches: should accept without question a piece of

" 16 Apr 1996 : Column 559

“jonservative Government legislation. I must say that thatis a headstand of spectacular proportlons
evelnl for him. . We have no mtentlon Qfdomg so. = . el e _— e

The Government's pos1t10n is perverse They want developments in cross-media ownership, but
arbitrary figures have been set to judge how much of the market any one company can own. The
most arbitrary aspect must be the restrictions on natlonal newspaper groups investing in commercxal
television--the so-called 20 per cent. rule. .

The Mirror. Group, as the right hon. Lady knows because she has had discussions and
correspondence with it, feels that the legislative proposals are biased against it--and understandably
- s0. It should not be discriminated against, particularly when supposedly smaller newspaper groups
own a large number of regional and local newspaper titles. Natlonally and internationally, cross-
- media ownership already exists and is developing. The question is not whether it should exist—it is
happening--but what controls should be used to guard against monopoly and to ensure fair -
comipetition and diversity. We are happy to debate those issues.

" Mr. Mellor: I am grateful to the right hon Gentleman for glvmg way a second t1me I£20 per cent.
__isnot the right ﬁgure what is? T - )
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~ Dr. Cunnmgham 1 am sure that the nght hon. and leamed Gentleman knows that, if it was 25 per

cent., the Mirror Group would be allowed to participate. The amendment was blocked. United . - . - - -
- Newsp apers and Associated Newspap€rs cén participate. - Conservative Members must say why the

limit is drawn to block the Mirror Group. [Interruption. ] Why not News International, indeed, which

has somethmg over'30 per cent. of the newspaper market? That is why my hon. Friend the Member

for Bassetlaw (Mr. Ashton) said, apparently to some mirth on Conservative Benches, although

Conservative Members pride themselves on pursuing market forces and free enterprise, that perhaps
- the usual competition laws should be allowed to operate. That is at least as sensible and logical a
pOsmon as the one adopted by the Secretary of State

Paragraph 9(1)(b) of the new part IV of schedule2--to be found on page 108 of the B111-—g1ves
powers to the ITC and prov1des that a licence does not have to be granted

"if the relevant authority determine that in all the circumstances the holding of thc licence by a body corporate
-falling within paragmph (a) or (b) above operates, or could be expected to operate, agamst the public interest."

So let us not hear from Conservatwe Members that there are no safeguards against abuse—-they are
written into their Bill, but it is apparent from their clacking away during the debate that they have not
read it. That has been amply demonstrated by what they have said.

. Inlocal newspaper markets, there are other questionable restrictions on cross-media ownérship,
which are again the subject of tuch criticism from local newspapers. The thresholds do not seem to
be based on any objective assessment of markets. They are clearly derived from the failure of
competition policy and the Government's repeated failure to bring such policy up to

16 Aph' 1996 : Column 560

date. If the Office of Fair Tradiné and the Monopolies and Mergers Commission were able to do
their jobs properly, the thresholds would not need to be set in such an arbitrary manner.

-If public interest issues are at stake let us use pubhc interest criteria. That is what they are there for :
. The public interest also requires that, where takeovers occur, there is adequate protection for regional
mterests. I know that at Ieast one right hon. Gentleman on the Conservative Benches shares some of

the views that I am expressmg in this part of my speech.

Mr. Robert G. Hughes (Harrow, West) Wﬂl the nght hon. Gentleman give way‘?

‘Next Section =~ . ' _Index : ‘ Home Pa.ge
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Mr. Gerald fman (Manchester, Gorton): The Bill would be much better if it took account of
the reports by thqu’é Committee on National Heritage on Channel 4 funding, on which its
provisions are unsatlsfac 7. On listed sports, the Government have been forced to adopt the Select

. Committee's recommendatlo ns*Ehe Government have failed to understand the Committee's
recommendations on the future of bioag casting as outlined in our report on the future of the BBC.

The Bill is poor because it has 1o plans for the fafyre honzons of broadcastmg, which is the future of
this country. We are not simply debating television & crtainment but the future of work, education,
medicine and the social organisation of our cities. We sh#ll gee the biggest change since the

. mdustrial revolution. Countless jobs and billions of pounds wezth of exports are at stake. In fiiture,

television, computers, newspapers and telephones will merge intS*age seamless contmuum ‘Fhat is
not a fanciful, futuristic prospect itis happemng NOW. :

In the United States NBC and Microsoft are dlscussmg a service by wh1ch B will broadcast the

‘news Anyone who wants more w111 be able to tune m to the Microsoft network ard ecexve

have access to satelllte and cable telev1$10n

The Government have been forced to recognise change through the Bill's historic clauses 26 and
113, which for the first time will give the ITC power over the BBC. But the Bill as a whole is a
puny, bureaucratic, petty regulatory measure that cannot see beyond an extremely low horizon. It

" aims, not very competently, to tidy up the past but fails to prepare for the revolution of the

" impending future. Its petty, silly and almost certainly uniworkable regulations on cross—mecha

‘ _ ownersh1p are the most vivid illustration of its madequacy

I have rarely read such claptrap in any legislatior as that contained in clause 5 and schedule 2. They
set out batty requirements for an assessment of changes in the percentage of total audience time of .
television stations, and changes in the national and local market shares of newspapers and the
number of 15-year-olds who watch any particular programmes. The percentages are utterly arbitrary.

The right hon. and learned Member for Putney, (Mr. Mellar) asked my-right-hon. Friend- the-Member- -

for Copeland (Dr.’ Cunmngharn) what- percentages he supported but the right hon. and learned
Gentleman failed to take account of the fact that the Bill gives the Secretary

' 16 Apr 1996 Column 566

of State power to change the percentages at any time she wishes--so she does not necessarily believe
in those percentages either.

I do not kitow whether to laugh at the sheer fatuity of the legislation or to cry at the expenditure of

~ time by highly paid civil servants, no doubt with first-class degrees. Such demented provisions are

.. aimed at limiting what needs to be expanded. We need more cross-media ownership, not less. In the

United States, cross-media alliances are powerful enough to dominate the world, but in Britain the
future of communications will bé crabbed and stunted. There is no policy for the future of the biggest
growth mdustry for the foreseeable or, indeed, the unforeseeable future. The Department of National
Heritage is not a Ministry for fun: it should be a powerful industrial Department rather than a ﬁmcky
calculator of points and percentages. _

L)
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- We1gh against an entry into broadcastmg of long-estabhshed newspaper companies, for example-—
__ artificial and undesirable.  _ . e e e e D em e e e e e e

[T

_ However, we are not talking only about very big business and the demands of the global
marketplace--we are concerned with the need to ensure that the media of communication are not
unacceptably dominated by too few players. Broadcasting and newspapers have always been
recognised as apt subjects for particular rules of competition, since monopoly in the flow of
information and ideasis Wholly unacceptable :

‘ SubJect to substantial strengthemng of the Blll's provisions to secure the reglonal d1vers1ty which is
* one of the most attractive aspects of current British independent television, I 'would not be unhappy:
in principle with the relaxation on ctoss-media holdings to allow groups to control a mix of _

* mewspapers, television and radio licerices; but--here I take issue with the Government-—the market
share mechanism, which is the basis of the regulatory proposals for television and radio, is inevitably
arbitrary in its effects. A more general requirement--contained in, I think, schedule 2-—to satisfy.
public interest criteria before authorising an acquisition or merger would seem more likely not only

- to work equitably but to enable the regulatory-authority to extract appropnate condmons before . ..
authorising mergers or takeovers i

16 Apr 1996 : Column 572

The Government cannot really suggest, as the Secretary of State did, that they are completely lacking
in political pattiality, whereas the Opposition were politically partial in taking the view that 20 per
cent. was the right market share when that would cut out the Daily Mirror but allow the Daily Mail
-t0 eriter the broadcasting market. These figures are not arrived at accidentally--they are arrived at
arbitrarily. They are chosen with a particular purpose which was, no doubt, not to isolate Mr. Rupert

Murdoch in his purdah.

On reflection, that is- perhaps a rather strange way to put it. I should say that the intention is Hot to
isolate him in being unable to enter the terrestrial market, which I imagine does not trouble him
unduly, in view of his domination in other areas. That automatic approdch is not sufficiently
consumet-oriented to be an acceptable way of regulating the mdustry The regulatory authority

" should examine questions of public interest in the round and be given more deta.lled guidance than

 that set out in the Bill.

' Above all, it is mlportaut that the re gulatory body should be dedicated to the media mdustry, and to
the, particular interests.of viewers and listeners in this countzy: I do not thmk that it-is-appropriate to -

rely on the IVIMC to do that Work

I noted reports at the weekend that the MMC has been con31dermg the mterests of consumers of -
electricity and taking into consideration global market arguments to-allow the coming together of

- providers and suppliers in a way that would be highly damaging to the consumer interest if it were to
be applied by parity of reasoning in the broadcasting world. I very much hope that that will ot come
about, but I especially urge that the Independent Television Commission should be the regalatory
body for such matters, and that the consumer interest should be dominantin the con51derat10n of

regulatory matters.

ITC to extract necessary conditions on the change o Ershin %compames the Bill does
- pot deal with the problem of a change in the balance of power among anies, which could
_result in'amendment to the network supply agreement, to the detriment of smaller tégioga] | :

, _ ) 280
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Mr. John c@gggor (South Norfolk): In the time available I'want to deal with one issue only I
congratulate my rig n, Friend the Secretary of State and the Government on the way in which

and répresentations in another place. My right hon. Friend said that

she intends t_o médke a number Qﬁ'%tfherchanges as the Bill passes through the House. I add my

The Bill would adversely affect the competitive ability of many regional and local newspaper

pubhshers their ability to develop.their businesses in the only strategic way that makes sense--by

dlvemlfymg——and their ablhty to earn additional revenue from which they can continue to provide
‘regional and Iocal services. In other words, the Bill unnecessarily handicaps local and regional

- 16 Apr 1996, : Col_umn 575

publishers, for it allows national and foreign-owned companies to own local and regional television
and local radio services, and indeed to back them up with a free local newspaper, which in itself is
oftén a major source of competition for local newspapers, yet does not perrnit many regional and
local' newspapers to do the same.

' As my right hon. Friend the Secretary of State says, that provision is Justlﬁed on the grounds that the
Govermnment consider that

"those with a strong vgu;e in an area’s local newspaper “market should not also be-able to dominate-local radio -
~ ° Uséivices i thaf a area - .

the relevant interests, that
'é“‘tﬁi*eshel calculatlons

xmplemented Ibelieve that that view Teumistaken. Of course I accept, that at the very time a Bill is
preventing cross-media dominance at a natlona‘*klegﬂege do not want to permlt it at regional or local
level, but that Would not happen if the Newspaper Sotfetys request were met.

First, as my right hon. Friend the Secretary of State has said, the Bilf4xe 50 2 pumber of ways to
enable some local papers to invest more in local radio. Secondly, and perhaps.most important, there
is a public interest test. That test is sufficient to deal with the local dommanceigfb em. Thirdly,
regional publishers, such as the one affecting my region, Eastern Counties Newspapetsywould be hit
by the Bill. Such pubhshers do not have a monopoly of local news; there are a cons1der%i§lb.qt1\tn

of local radlo semces Iocal telewsmn BBC radio, and sq on!
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