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Opportunity and linplications of requiring disitributors of broadcasting services by sdtellite to Catry .
public Service channels (PSB)i

Issue

1’.. How to ensure that the public service channels.continue to be available fiee tof all viewers after 
" 'switchover, ' • ' • . . ' . • ■ ' . ' ' ' ' ' . • ‘ .

.Background ■ ; ■ '. ' ■ ’ •' '■ ■ ....■

2., In a raeeting heldbn 11* December, you asked for further work on must carry and must offer.

Recommendations

3. That the must offer rule, the White Paper said would be imposed on Public Service
Broadcasters (PSBs), is complemented by a double requirement for .

• ■ satellite service ■ “distributors”’ to provide the public service channels free to their
subscribers, and offer their Conditional Access System (CAS) on Fair Reasonable and non' 

' Discriminatory (FR14D) terms to broadcasters, and

• at switchover, the public service broadcasters collectively to bear the cost of the “solus 
card”  ̂(smart card needed by people who do not take any subscription) for people who rely 
on satellite for receiving television.

‘ Satellite distributor: operator which sells access to a package of channels available tlu'ough satellite 
- “solus card”  ̂ ; smart card needed by people who do not take any subscription, who go “alone" on satellite.
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4. Item (i) is the option caavassed in Diana Kahn submission of 26 June 2001. You >h|
Were cpnpemed that this'vtofildcoSt'.SkYa.great deal tQ benefit PS^ \  - • i '  •'

5:, Item (ii) is a newproppsition fdr adfcssing an issne'which has arisen when drafiing In^hnction^: who ' "I 
. should pay for the smart-cards needed by viewers "who buy satellite equipment butbnlyto vieW free-to-' ^

. ’ ch^Mels arid do not subscritje to Sky: currently the BBC does this as part of its contract with Sky,
. ■. but they may riot continue to .do so after expiry of their cUrreiit contract in  2003 and qpuld not afford ;

■ ■ to do so after switchover if, as suggested, we relyori.safelhte to provide say 5 to .10% of die national' ’
coverage. • • ' ' . . . • . . .  . • ■ . •

6,, We believe that taking, these two propositions together would achieve a “rough justice”, of costs ^ d  i
■ : b m i e f i t s ; , ■ ’ . . • ^ ’ .. ii.

7-. .However; you could prefer to. choose .not, to provide in the Bill for a  detailed regimei but to have ■ . ;
' ' general pb'Wers eiripowering the Secretary of State and OFCOM to implement any,regime appropriate

. and proportionate to  erisufeiiruyersal arid fteeayailabiiity of PSBs.',., ... . ^

Diiscussiori .. . ' . ' .  ' , . ' ''

8; There is a stron^coiinnitment in the White Paper to ensure that public service broadcasters are.. 
' available on aU tJie main platforms, both before and after switchover. There is also a counnitment 

. that theyrihpuld continue to be available to aU who receive them at present. :This is likely to,niean
■ that spine viewers may need to use satellite in those areas to "which te r re ^ a l digital coverage' 

. cannot cosrieffectiVely extend, perhaps 10% of households (c. 2.6 million).. . , ■ ..

■9.. This, coniriutriieat m  that public service channels should .have a right arid a duty to, be
. carried Ori aU the main platforms, and that viewers have no cost to bear on top pf the equipirient'

■  ̂ and. of the hceuce fee. The issue is addressed, on the terrestrial arid cable platforms through
• . allocation of spectrum .and “must carry” rules respectively, but the satellite platform is more.

tricky.The policy in the 'White Paper proposed that there be a “must offer” obligation on PSBs in 
relation to all main platforms, notably satellite. They would then secure carriage because:

• .• they.can buy transponder space, allowing them to be broadcast by satellite (there is a.
• competitive and open market for transponders, without any shortage of capacity); and

, • they have the right under European Directives to access conditional access systems (CAS)
used on the satellite platforms on Fair, Reasonable and Non-discriminatory terms (FRND).

10. Therefore, no further action is essential to ensure that the PSBs arC'carried on all platforms
including satellite. ■ .

11. Howe"ver, ensuring free-to-air universal access does not only imply that PSB are carried on all 
main platforms, but also that they are available, free at the point of reception, for all, from at 
least one platform.

On terrertrial : once people have bought their equipment, they, have nothing more than
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television.

Oh cable : people have a subscription to pay. However; in exchange for-this fee, they get I  
the h^tahatidn (no aerial to pay,; digital set-top box and nloriem) and.aphnrieline.^e(i(j' 1 
hot propose to change this...; . . . . - .V ' '

b n  satellite: people will have to pay for their dish and digital eqiiipttient, butthis dopshbt" ' i 
guarahtee accessibility because ihe channels transinitted ori satellite need to be.encrypted 
(satellite transmission spills over the borders and will make these channels receivable in 
countries for .which the broadcasters have not bought the rights). Iherefore, .they need a‘. 
SniM-caxd'containing the relevant data and software eiiabling their equipment to decrypt -
the signals, .This sinait card .con^ins the only CAS used in the UKl today oh satelhte, which ■ 
.is Sky’s. More iirformation is attached in annex-A-. . ■ - . ‘

12. It is
; and setttop box £rbrh.£l00 to 315 pounds (£215 for the box bnly) forpeople who do not.take a 

• ■ ■ subscriptibn to their Services, malahg..the‘hatelhte free to-air’’option more expensive.. •

13.. All ttiese issues Inust be solved before switchover, as it is likely that some people vrill lose their 
; terrestrial recej^on and vrill only be able to get television by sateUite. Unlike cable viewers, those

. seekirigfi:ee-tOrairchaiinelsonlywouldhayealreadypaidfor.theequipmentatahighi)rice(£315)
: . butspmeohewottldalsoneedtobeareachyeartheadditionalcostoftheconditiohalaceesssystem, 

(c. £12 a year per household): this could in theory be the PSBs, the customer. Sky or llMGr. ''

14. ■ A solution could be to impose iieW obligations .....  . . . . . . . .  . :

; On .the main packagers and retailers of satellite channels (in effect only Sky today) to ■
- . provide thePSBs to a ll their subscribers atno additional cost. Tins would be an equal

ah opposite obligation to the “must offer’.’obhgation proposed to be imposed on PSBs 
themselves,

. . . . ■ - and . . ,
■ .  . . . . . . .

On the PSBs to provide a “soliis card” to all those non-satellite subscribers who relv 
on satellite, because terrestrial coverage is inadequate, to get the digital PSBs,

’ enabhng their digital equipment (which they would have to buy themselves) to decrypt the 
signals, . . '

. . ■ ■ and ' , '
It would be for the broadcasters and Sky, as at present, but subject to the outcome of 
Oftel actions at paragraph [15] below, to make financial arrangements (cost of access 
to the CAS and cost of the solus card), under regulatory control (FRM)).We do not 
suggest that the PSBS should not pay to Sky the FRND price for the ^

15. This solution is not what the PSBs requested, which was to benefit from a better deal 
(discriminatoiy in their favour) for using SKY’s conditional access system than the other

3 2 9 ....
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. . braadcasters;TlieybeHeyedthatmsteadoftlieMlprice,,whichtakesijitpaccoimtllieihves
■ . in the set-top boxes and in the constitution of the platform and of its subscrib er base, they should 
. have to pay only the mairiginal costs for Sky to give access to the CAS.-This is the boiht that-we

. . Mderstand'.Ed Richards wanted tp pursue, but under the European Directives, OfleThave to
‘ : detethmie independeiitly what FRND terms are/. Our proposal'goes Sdine way to', depress the
■ . charges to PSBs, but in a way which is conipatible-with European law . . . , . .. , . '

16, There me two other curientpossibihties for improvmg the terms for PSBs; . .. ,

. Oftel is cohsultmg on whether their curteht principle for d.eternxining a fairprice for access 
“ to the satelliteplatform should be changed to offer more benefit to PSBs, patticurarlynph-. 
profit PSBs. They appear to be more sympathetic to heating non-profit PSBs, particularly. 
' the BBC, favourably'thah the commercial PSBs of Channel 3. . . • -. - — - ... .. . •

ITV has complaihed. to' Ofiel about the terms exhacted .by .BSkyB for putfing;nV 
satellite. The Outcome of this complaint could also affect the Way that.FRMD. terms -af  ̂Set" 
in future ! . . . ..' '

16. The solution that we propose in para 13 seenis less ulterventionist, more equitable andhas the merit 
of dealing with the issue of free-to-air yiewerSj as well as with satellite subscribers. It still requires a 
conimerciai negotiation between Sky arid the PSBS, On the financial conditions of the rise of their CAS, 
under.Oftel’s conhoL Therefore, we would not appear .as interfering in a regulated matter. And because 
we do not fix a price, but let the FRND mechanism in place, we do not impose ahy mhjorTdssfif 
royehne to Sky. ; .• .. ■; . •. ... ;. - • '■

ITiThis is a solution which has presentational - and may be only- presentational- advantages sihcC 
it r e c c e s  the current alleged negotiating imbalance between satellite packager and broadcasters. 
From informal soundings, we believe that ITV, Channel 4 and the BBC would Welcoine this, though 
they will say that i t  does not go far enough. . ,

Impact on the Bill / 4 ‘

18. hnposing an obligation on “satellite channels distributors” would require the creation of a new regime
(at least a general authorisation regime), implying the acceptance of a new “must distribute” obligation. 
It will be an entirely new regime, though very limited in its scope. The “packagers” will be 
authorised/granted a licence, with one obligation; distributing free (at no cost for the viewer, and at a 
regulated cost (existing rules on FRMD) for the broadcaster) the public service charmels. ("m ust 
distribute”  to the ir subscribers). OFCOM will have, a power to exempt some smaller or inappropriate 
packagers of this requirement (for instance, a bunch of pom channels, or a bouquet of channels in foreign 
language). • . ' ■ .

.  (

19. -hnposing an obligation on PSBs (including the BBC) would require to give OFCOM the duty to
determine how costs of the “solus card” will be shared between the BBC and the other PSPs and which 
viewers should benefit from the free card. .
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Impact on the industry • . • : . . ■ \

20. Requiring the “packagers” to!distribute these channels free to thefr subscribers, w ill:

• . ii■i

benefit public service broadcasters, and ensure tiieir carriage on satellite, whatever 
their market-share position after switchover is. (Whilst Sky shares ah interest today 
■ in.beingable to offer BBC and I i y  to its.cdnsumers, this incehtiye could become .. 
less i f  the multi-channelenviromnent decreased the PSBs’ ahdience. ■ .

Ensure a level-playing field between satellite and cable. You have received letters 
from rtV, die BBG and Channel 4, aU asking for a “must caifry” provision to be;set.

, Gfeg Dj^e clauhs that “ such a must carry provision is essential for.the sateilite 
• platform The current Oftel regime’dpes not provide thih’ Jt regulates a negotiatihg 
.process,, by |icp.vi.ding for fair, re:atsonable-..and nomdiserirninatoiy treatment., in. 
hegotiatidns;Tor conditional access, rather than, guaranteeing an.ontcome, namely 
the availability of .public service channels tp'all satelfrte viewers? .You cabnothave 
a must offer obligation without a reciprocical must car^  conmntmeht -htherwise 

■ the broadcaster has no position at all from which to strikeYeasonable carriage . 
agreements with the satellite platform operatorl” • • . • . • • - . \

Impose a new regulatory bmden on Sky. The direct rnarginal cost fbr .Sky will be 
fninimal, but i f  iTV Digital are right when they say tiiaf Sky benefited from their 
assumed weaker negotiating position. Sky would lose some of the money they got 
from the broadcasters (£ 4 in for the BBC, (but the ded was made much eiSrlier, and . 
is likely to be renegotiated on more expensiye tenns) and £17m fo rf iy  only). As 
amafter of comparison- it sCems thafrwhen tiiey began iheynegotiationiilTV Were • 
wilting to pay 6 to 7 m only ' ' . '

If it was decided to go finther, and to. say that the PSBS should ben’efit from a 
“free” or a “marginal cost” access to the conditional access system, the impact 
would be much higher, and very difficult to legitimate : Sky would be deprived of 
part of the income they get as return’ from their huge investments, and would have 
to throw back this loss either.on the .other channels they carry, or on their 
subscribers. Maybe these downsides could be accepted for the BBC, but certainly 
not for a commercial company.

21. Requiring PSBs to-provide free cards to those people who rely on satellite for digital:

► , will have a cost for them.(£12 per viewer per year-up to say £30rnillion).

► However, this could be a much cheaper solution to meet their universal coverage
requirement than having to pay for the extra transmitters to go from 90 or 95 to
99.4 % terrestrial coverage.

>- To avoid any State-aid and cross-subsidy issues, webelieve that all thePSBs would
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■ have to share the costs, and that we coiild riot require the BBG to pay for alL

impact on the viewers .. ■ . . . . . .  .  ̂ . . .  . . .

22. it. Would be very unpopular to ask people uriable, for technical reasorisi to get digjtal terrestriai to Have; '
to pay," on top'oftheir licence fee afurther £12 or so a year to receive PSBs. . , . .y

23. The suggested solution deals with that concern. The BBC and.the other public, service broadcasters ;
would not be obliged to extend the.delivery of ffee cards to'any licence fee payer requiring it; if  they have ;

. access, to digital terrestrial. They rn i^ t -welh if  the numbers Were. small,.fin.d it less expensive to send the . . ■ 

..car^ WitiiDut further enquiry than checldng everybody’s entitlement case by. case- ; ; , ■ ■ ■

Alte^^ . .• : . • • • . . •

• 24. i^nralterriative solution would be riot to impose iriust offer in the BiU, now that is dri: satellite, and.
benefits from it, because of the digital dividend. However, we do not know whether, after switchover, 
some people Mil rely or? satellite to get their public service charmels : '.wiU the D.TT coverage reach 99.4 
% dr will it strip when the rnargiriai cost of ejcteriding it.is too h i ^  for a conmietciai channel pUch .aS TTV.? 
At this point, it might well be essential to haVe aleverage on comiriercial PSBs-td force them, to he'on- 

■ satelhte. ■ • ‘ ’’ •• • •• - • - • ■ ^

Recdnmiendatiofts ’ .

25. That you choose between two solutions: 

A/ You agree with the proposals that:

satellite packagers'-^ch as Sky are subiriitted to the requirement that they make available 
free to their subscribers the public service channels '
that for people whose only means of receiving digital television is satellite, the cost of the 
“solus card” is paid by the public service broadcasters •
that people wishing to receive free-to-air satellite television, .but capable of receiving 
digital television by another free-to-view means (ie terrestrial as today cable reception is 
linked to a subscription), have to pay themselves for the cost of the solus card, unless the 
broadcasters choose to. • • ' '

it is made clear that the cost of the solus card can be regulated by Ofcom, as well as the 
cost of CAS. Ofcom will also have a power to detemrine, in case of a dispute, how the 
costs of the solus card are shared between PSBs.

instructions are prepared on this policy and introduced in tire draft Bill.
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OR . ■ . • ' . •’ ■ ■ ' ■ ■ '•

B/Tfie BiU just provades f o r ' ' • •. ' . • '

► .. . • , a general duty on OECQM to ensure that after switchover, as raany people as practicable
■ ; . ■ • can receive the PSBs chaimels on at le^ t one platform, free-to-view. . ' " , . .

► • . a power for the Secretajy of State, after consultation, to irnpose, by order any conditions
. . . on satellite packajgers and oh PSBs appropriate and proportionate to ensure.that after
. . . . , switchover, iasihany people as practicable can receive the PSBs channels bn at least one • 

• • • : platform. - '  . . . ■ ! ■  • ■ . - . ' ' . ’ ' ' '

28. “Suniis’e” provisibns (creating the're^me but not implemehting it iMtil neceSsa^), can cbmhihe all 
the poHtical downsides, Slg  ̂&e PSBs and may be the viewers being.unsatisfied. l^oWever,. in-this case. 
We decrease' the risk : because we are hot today in a situation Where'we can foresee whaf will happen at 
switchover, or hbw the. DTT Coverage will evolve, it could be sensible riot to .create, now aTeghrie .which 
'ritightbeuseM ^er switchover, but is now superfluous.

■ •• ■ •■ ■■ ■ ■ ; ■ ■ ■■
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Annex A The “solus card’V and how to ensure that people catt get PS^BS eifianttels via shtel^ra 
without hayihg to subscribe to Sky.

► • With satellite, buying a dish and the relevant digital, equipment does nqt allow .the v ie w ^ q ^
■ access to .free-tb-air channels.

► ■ • This is because die channels hainsmitted on satelhte need, to he encrypted .(s.atelhtetrnnsrpissi^
. • spills .Over, the borders and will make these, channels receivabb in countries for. winch
■ . broadcasters have not bought the ri^ts).

► Therefore, the viewers need a smart-card contaming the relevant data and software enabling theifj 
•. • • ; eqmpment to decrypt the signals. Tins ^ a r t  card; contaiiis die .oMy CAS used today on satellite^

' which is Sky’s;. ., .T . 1' ' '

► Today, the BBC bears the costs of thesecards. . . .: ; ■ . . ,.';A

• . . . . . . .  • .. . . . .  .. . . • . ■ '.yg
Today, because this.is amarginal issue the 1

paying for these.j#ards. First, the possibility that Sky increase their price. Secondly, the fact th^t 
more and inpre people will need such a card:. aU the free-to-view satellite vieW^s,- attracted by the: 
new BBC chgital serwces and all S l^  “chiirners’’, once S l^  decide to change their cards ahd seud ' ’̂  
new. ones to their subscribers and only to them, which is a pending threat for BBC’s finances, ih • 
effect, to avoid piracy, Sl^ might well change .all their cards by the end of the year : the BBC |

ŝmce
laimched,'and have kept their equipment. -

Who should pay in the future for these cards ?

Option 1; Sky, which wiU throw back the Cost on their own subscribers. There does not 
seem to have any justification for this.
■ Option 2 : The p u b ^  service broadcasters, each fo r  its part.
Option 3 : The BBC al^ne; asking the BBC to pay instead of commercial companies will 
create a dangerous precedent, raise some complex aid and cross-subsidies issues.
Option 4 ; The consumers. /

We recommend option 2 . .

► Who should receive free cards ?
► Option 1 : everybody wishing to receive digital television via satellite
► Option 2 ; only people unable to,receive digital television via another free platform.

We recommend option 2, but with the possibility for PSBS to choose option 1, on a voluntary basis.
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