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.': . 'Opportunlty and Imphcatxons of requlrmg dlstrlbutors of broadcastmg semces by satelhte to carry
*public Semce channels (PSB) SR : . N

. P
Issue L

1 HoW fo ensure that the pubhc serv1ce channels contmue to be avallable ﬁee to all wewers after
| sw1tchover L '

'~.-]:§:.ic'kgg’"el‘md T

'.’2.', In a: r‘neeﬁhf,; held'on 11% D,écernb er, yeu ;isked- for ﬁirther .vs)or_k on mﬁ.st.car_ry'an.d must bf:i'er:

Recommendations

3 That the must offer rule, rﬁfuch the W}nte Paper sa.xd would be 1mposed on Pubhc Service
' Broadcasters (PSBs), is complemented bya double requlrement for

. - satellite service- “distributors™ to provide the public service channels free to their
subscribers, and offer their Conditional Access System (CAS) on Fair Reasonable and non"
‘Dlscnmmatory (FRND) terms to broadcasters, and

. -at switchover, the public service broadcasters collectively to bear the cost of the “‘solus
card™? (smart card needed by people who do not take any subscription) for people who rely
on satellite for receiving television. ' -

! Satellite distributor : operator which sells access to a package of channels-available through satellite
? “solus card™ : smart card needed by people who do not take any subscription, who go “alone” on satellite.
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4. Item (i) is the option canvassed ini Diana Kahn anc_s submrssmn of 26 Iu:ne 2001 You -
T were concerned that thJs WOﬁld cost: Sky a great deal-to. beneﬁt PSBs R .

' 250 Item (11) is anew proposmon for addressmg an issue Wthh has arisen. when draﬁmg InStructrons who R

o should payfor the smart-cards needed byvrewers who buysatelhte equlpment butonlyto view ‘free-to-

- air “chantiels and do not subscnbe to Sky cuirently the BBC does this as part of i 1ts contract with Sky .

- ‘but they may not-continue to do so after explry of therr current contractin 2003 and could not afford

i to do so aﬁer sw1tchoVer 1f as suggested we rely on satelhte to prov1de say S to 10% of the natlonal
coverage. - :

4 ) 6 We beheve that takmg these two proposrtrons together would ach1eve a rough Justlc >.of costs and
. Z_beneﬁts b : - : : L . . . o

| ;f7-.. ._However you could prefer to: choose 1ot to prov1de m the Bill for a detarled reglme, “but to have .

- " | general powers empowering the Secretary of State and OFCOM to 1mp1ement any regrme apprOprIate'

Lo and proportronate to- ensure umversal and ﬁ'ee avaﬂabrhty of PSBs '

' '-D,l's'cuSS‘l(')"Il B

8. -Thereis a strongicommrtment in the White Paper to erisure that pubhc service broadcasters are.. a
' avallable onall the main platforms, both before and after switchover. Thereis also a commitment
 that they.should: contmue tobe availablé fo all who receive them at- present Thisis likely to.mean -
that some viewers may need to use satelhte n those aréds to which’ terrestnal d1g1tal coverage‘ .
- cannot cost—eﬁecuvely extend, perhaps 10% of households (c 2 6 n:ulhon) o

297 This comrmtment 1mphes that pubhc service channels should have a rlght and a duty to, be L
. carried on all the main platforms, and that viewers have no cost to bear on top ofthe equipment-
¢ .and. of the licence fee. The i 1ssue is addressed.on the terrestrial and cable platforms through
allo_catron of spectrum-and ° ‘must carry” rules: respectlvely, but the satellite platform 1s-more.
tricky.Theé policy in'the White Paper proposed that there be a “must offer”” obligation on PSBs in
relation to all main platforms, notably satellite. They would then secure carriage because:

,

. ) they can buy transponder space, allowing them to be broadcast by satellite (there is a.
- competitive and open market for transponders, without any shortage of capacxty) and

. they have the right under European Directives t6 access conditional access systems (CAS)
used on the satellite platforms on Fair, Reasonable and Non-discriminatory terms (FRND).

10.  Therefore, no further action is essential to ensure that the PSBs are. carried on all platforms
including satellite.

11. However, ensuring free-to-air universal access does not only imply that PSB are carried on all
main platforms, but also that they are avaﬂable free at the pomt of reception, for all, from at
least one platform :

On tEI restrial : once people have hought their equipment, they. have nothing more than
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— : 'melrcencefeetopayibrvBut—a&er—swatehover—aot—everybodymme—ableio getterresmaL
' telews1on . : : . #

. Ot cabIe people have a subscnptlon to pay However, in exchange for- thls fee they get .
- thei mstaIlatlon (no aenal to- pay, d1g1tal set—top box and modem) and a phone hne We do o
+ ot propose to change th1s g . .

h On satelhte people will have to pay for their dlSh and ngItal cqulpment butthls does not

guararntee accessrbﬂlty because the channels transm1tted on satellite need to ‘be. encrypted L

. (satellite transmassmn spllls over the borders and will make these: channels receivablein -
countries for wh1ch the broadcasters have not bought the’ rights). Therefore they meed 4. -

- smart—card contammg the relevant data and software enablmg theIr equrpment to decrypt -

MRS
3

j

I

W

: s Sky s More mformatlon is attached 1n annex A.

- . 12 - _ It is also worth remembermg that Sky has Increased the pnce of the sa,le and mstallatlon of a dlsh- o
© 7 and et top box from £100 to 315 pounds (£215 for the box only) for’ people who do not take a o
' subscnptron to thelr services, makmg the satelhte free to-air” optlon more expenswe

13. . -AAll these issues ?nust be solved before sw1tchover as 1t is hkely that some people will lose therr
. _ -terrestiial recept’lon and will only be able to get television by satellite. Unhke cable viewers, those
- seekmg free—to ~air channels onlywould have alreadypald for the equrpment atahigh pnce (£3 15y~
<. bt someone would also need tfo bear each year the additional cost of the condmonal access system"- '
- (c £12. a year per household) this could in theory be the PSBs the customer Sky or HMG

o 14 -A solutmn could be to 1mpose neW obhgatlons

T - on the main packagers and retallers of satellite channels (in effect only Sky today) to

prov1de the PSBs to all their subscribers atno additional cost. This #ould be an equal -

an opposite obligation t6 thie ¢ must offer’ obhgatlon proposed to be’ 1mposed on PSBs :

themselves, _

~ and . ,
v -

On the PSBs to provide a “solus card” to all those non-satellite subscnbers who rely

~ on_satellite, because térrestrial coverage is inadequate, to get the digital PSBs,

" enabling their digital equipment (which they would have to buy themselves) to decrypt the

signals,

: and
It would be for the broadcasters and Sky, as at present, but subject to the outcome of
Oftel actions at paragraph [15] below, to make financial arrangements (cost of access .
to the CAS and cost of the solus card), under regulatory control (FRND).We do not
_-— ” suggest that the PSBS should not pay to Sky the FRND price for the CAS,

15.  This solution is not what the PSBs requested, which was to benefit from a better deal
(discriminatory in their favour) for using SKY’s conditional access system than the other
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S broadcasters 'I'heybehevedthatmstead ofthe fullpnce whichtakesinto. accountthemvestments.
i the set-top boxes and in the constltutron of the platform and of its subscnber base they should .
. have to’ pay only the margmal costs for Sky to give dcceéss fo-the CAS.-This i§ the point that we -
oo .understand Ed. Rlchards wanted to pursue but- imder the European Dxrectlves Oftel have to -
determme mdependently what FRND terins are, Our “proposal goes some ‘wiy to depress the o
- charges to PSBs ‘butina Way wh1ch 1s compatlble W1th European laW ' ~ '

‘ 16 : . There are two other current pOSSlblhtleS for 1mprovmg the terms for PSBs

S Oftel is consultmg om whether therr current prmc1p1e for deterrmmng a falrpnce for access -
-to the satellite platform should be changed to'offer more benefit to PSBs partrcularly non-
; ) proﬁt PSBS They appear to bemote sympathetlc to treatmg non—proﬁt PSBs partlcularly o
"the BBC favourablythan the commercral PSBs of Channel 3. T :

:ITV has complamed to Oftel about the terms extracted by BSlcyB for puttmg ITV on"-: :
- satelhte The outcome of this complamt could also affect the way that FRND terms are Set' S
T in future ' - -

16. The solution that we propose mpara 13 seems less mterventxomst, miore eqmtable and has the merlt
. of deahng w1th the igsue of free—to-alr vxewers, as Well as with safellite subscribers. It still reqmres a
h commerclal negotratlon between Sky aiid the PSBS on: the ﬁnanclal conditions of the use of their CAS ‘
. undér Oﬁel’s control: Therefore we would not appear as mterfenng na regulated miatter. And because, .
- we do not fix a price, but let the FRND mechamsm in place, we do not impose anmf _
revenuetoSky o T : - - S -

- 17.This is a solution which has presentational - :iud'-may be only: preseritatiorial- ddvantages sifice -
it recfifies the current alleged negotiating imbalarice between satellite packager and broadeasters. -~
From informal soundings, we believe that ITV, Channel 4 and the BBC would welcoine thlS, though :
they will say that it does not go far enough.

Impact on the Bill' Iy

18. Imposing an obligation on “satellite channels distributors” would require the creation of a new regime
(at least a general authorisation regime), implying the acceptance of a new “must distribute” obligation.
It will be an entirely new regime, though very limited in its scope. The “packagers” will be
authorised/granted a licence, with one obligation: distributing free (at no cost for the viewet, and at a
regulated cost (existing rules on FRND) for the broadcaster) the public service channels. ( “must
distribute” to their subscribers). OFCOM will have a power to exempt some smaller or inappropriate
packagers of this requirement (for instance, a bunch of pom channels, or a bouquet of channels in foreign
“language). ’ :
19.- Imposing an obligation on PSBs (including the BBC) would require to give OFCOM the duty to
. determine how costs of the “solus card” will be shared between the BBC and the other PSBs and which
viewers should benefit from the free card. ' '
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. 720. Requmng the * packagers tofdistri_bute .th'ese charmels-ﬁ-ee'to thelfr': .subscribe.rs.will: P

e beneﬁt public service broadcasters and ensure thelr camage on satelhte whatever
g ‘market-share position after sw1tchover is. (Whllst Sky sharés afl interest to day -
.. in being:able to offer BBC and ITV.to its. consumers this incetitive could become A

less if the multl-channel env1ronment decreased the PSBs audrence ' A

»  Ensurea level-playing field between satelhte and cable " You have recelved letters :

S ﬁom ITV the BBC and Channel 4, all asking for 4 a “fiust catry” prov151on tobeset.
.. 'Greg’ Dyke claJms that « such a must catry provision is essentlal for.the satelhte T
e “:platfotmi The ciirrerif Oftel: regime‘doés.not provide this: Tt regulates a- negot]atmg s
" .. process, by prov1dmg for farr, reasonable -and non—dlscnmmatory tréatment .in.
.- negotiations for conditional access, rather than guaranteemg an.outcorne, namely :
~the ava.llabﬂlty of pubhc service: channels to all sateIhte V1ewers? Yon cannot haye o
_ a rust offer obhgatron w1thout a reclproclcal mist carry commltment othewvlse T

" the broadcaster has no position at all from Wthh to stnke reasonable camage .
'agreements with the satelhte platform operator L. :

RS L I ‘Impose a new regulatory burden on Sky. The dl:rect margmal cost for Sky will be
"+ - roninimal, butif ITV' Dlgltal are nght when they say that Sky beneﬁted from their
. - assumed weaker negotlatmg position, Sky would lose some of the money they got .
* from the broadcasfers (£4m for the BBC, ('but the deal was made mich earlier, ‘and . '
is hkely to be renegotiated on more expensive terms) and £17m- for ITV only) As
‘amaftter of companson , it séems that, when theybeganthey negotlatrons ITV were .
. w11hng to pay 6 to 7 m orly: n

CIfit was demded to go further and to say that the PSBS should beneﬁt from a
“free” or a “marginal cost” access to the conditional access system, the impact -
would be much higher, and very difficult to legitimate : Sky would be deprived of
part of the incéme they get as return from their huge investments, and would have
to throw b’gck this loss either.on the .other channels they carry, or on their
subscribers. May be these downsides could be accepted forthé BBC, but certamly
not for a commercial company.

* 21. Requiring PSBs to. provide free cards to those people who rely on satellite for digital :

> ) | will have a cost for them (£12 per viewer per year - up to say £30million).

> However, this could be a much cheaper solution to meet their universal coverage
requirement than having to pay for the extra transmitters to go from 90 or 95 to
99.4 % terrestrial coverage. '

- ‘ "To avoid any State-aid and cross-subsidy issues, webelieve that all the PSBs would
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- to pay, on top of then' 11cence fee afurther £12 or so ayear to receive PSBs :

e havedo share the"costs; andl.,t'hat-we'COulld Tiot requir.e't'-he BBC to .pay for all,- ._-'.' A

' -Ihipact on"t':he viewers -

" 22,1t Would be very unpopular to ask people unable; for techmcal reasons to get d1g1tal terrestnal to have}

- _23 The suggested solutlon deals w1th that concern. The BBC and the-other pubhc service broadcasters- ;

© would not be’ obhged to extend the. dehvery of free cards to any licence fee payer requmng ityif they have -

' .access to dlgrtal tertestrial. They might well, if the numbérs Wwere small, ﬁnd itless expensrve to send the |

R . cards w1thout further enqulry than checlcmg everybody s ent1t1ement case by case,. ;' ST

"'"Alteril"at'iye so'I'il"tion' -

24 An alternatlve solution would be not to lmpose must offer in the B1]1 now that ITV ison, satelhte and

- ;beneﬁts from 1t because of the digital dividend. However, we do not know whether after switchover, -

some people wilt rely orf satellite to get their public service channels : ‘will the DTT covetage reach 994

I % orwill it stop when the margmal cost of extendmg itistoo high for a’commercial channel such as[TV? '7' '

At this point, it might Well be essent1a1 to haVe a leverage on commerclal PSBsto force them to:be'on- -

B satelhte _

_ Recommendations
25, That you choo'se\betyv:een two solutions : 'A

A/ You agree with the proposals that :

> o satelhte packagers’sﬁch as Sky are submltted to the requlrement that they make avallable
' " free to their subscribers the public service channels
> : - that for people whose only means of receiving di g1ta1 television is satellite, the cost of the
“solus card” is paid by the public service broadcasters
> that people wishing to receive free-to-air satellite télevision, but capable of receiving

digital television by another free-to-view means (ie terrestrial as today cable reception is
linked to a subscription), have to pay themselves for the cost of the solus card, unless the -
broadcasters choose to. ~ o \ '

> it is made clear that the cost of the solus card can be regulated by Ofcorn as well as the
cost of CAS. Ofcom will also have a power to determine, in case ofa drspute how the
costs of the solus card are shared between PSBs.

- instructions are prepared on this policy and introduced in the draft Bill.
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. B/TheBluJuSt pfdﬁdes for :
) > . - .- X a general duty on dFCOM 1o ensure that after sw1tchover as many people as practlcable_ '
5 can recelve the PSBs channels on at least one platform, ﬁee-to-VIeW ' .
e , . | - apower for the Secretary of State aﬁer‘consultatlon,.to impose, by order any cond1t1ons

. on satelhte packagers and on PSBs’ approprlate and. proportlonate to ensure that after o i
- 'sw1tchover as many people as pracucable can receive the PSBs channels on at least one . ..

- . platform

. 28 “Sunnse prowsu‘ms (creatmg the regm1e but not 1mp1ement1ng 1t untll necessary) can combme all v
e 'the pohtlcal downsides, Sky the PSBs and may be the viewers being unsatlsﬁed However, inthis, case
L we decrease the nsk because we are not today in a situation' whete we can foresee what will happen at -
2 »sw1tchover or how the DTT coverage wﬂl evolve it could be sens1b1e not to, create now areglme wh1ch' .
B :'Imght be useﬁJI aﬁer sW1tchover but is now superﬂuous '

R
.

L
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R o .’. Wlth satelhte, buymg a'dish and the relevant d1g1ta1 equlpment does not allow the VleWers-~

. 'Annex A The “SOIIIS card”, and how to ensure ‘that people can get PSBS channels Vla Satelh
- Wrthout havmg to subscrrbe to Sky SN

access to free-to-an channels

> s ThlS is- because the channels transmrtted ofl satelhte need to be encrypted (satelhte transn;ns
o -spllls OVer. the ‘borders and w111 make these. channels rece1Vab1e in countnes for. which:
: broadcasters have not bought the nghts)

S o Therefore the v1ewers need a smart—card contalmng the felevant data and soﬂware enablmg th
e equrpment to decrypt the 31gnals Th1s smart card conta.ms the only CAS used today on satelh
: 'wh1chlsSkys : -

o . > e jToday, the BBC bears the costs of these cards

N 'Today, because th1s is amargmal issue the BBC has been sendmg for free these cards to the hcence
. fee. payers Who asked for it. The cost. for the BBC i is-£12 a year, price whlch has been negotlat
-with SKy, in-a contract-ending in' 2003. Two factors mike it difficult for thie BBC. to Keep o
.'paymg for these gards. First, the poss1b1hty that Sky i 1ncrease their price. Secondly, the fact that
E more and more peOple will need such a card all the free—to-v1ew satelhte v1ewers attracted by the
. new BBC dlgltal services and all Sky“churners” once § Sky decide to change their cards and sentt
new. ones to the1r subscribers and only to them, whichis a pendmg threat for BBC’s ﬁnances In

. effect, to av01d plracy, Sky might well' change all their cards by the end of the year :the BBC R

" would therefore have to pay for the 350, 000 people who have stopped subscnblng to Sky smce they-' L
launched and have: kept their equlpment. . : - _ ‘

> .Who should pay in the future for these cards ?

> Option 1 : Sky which w1ll throw back the cost on thelr own subscnbers There does not

seem to have any Justlﬁcatlon for this.
> -Option 2 : The pub@g service broadcasters, each for its patt.

> Option 3 : The BBC alone : asking the BBC to pay instead of comrmercial comparies will
create a dangerous precedent, raise some complex aid and cross-subsidies issues.
»  Option 4 The consumers.

We recommend option 2

> ‘Who should receive free cards ?

> ‘Option 1 : everybody wishing to receive digital television via satellite
> Option 2 : only people unable to receive digital telev1s1on via another free platform

We recommend option 2, but with the possibility for PSBS to choose option 1, on a voluntary basis.
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