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Thank you for passing me your letter from Paul.Dacre, of Associated Newspapers. 
Mr Dacre does indeed raise some interesting points. You will appreciate that at 
this point in time, as we finalise the shape of the draft Communications Bill, I . 
cannot give away any detail of our plans for reform of the media ownership rules. 
We will publish our final proposals later this Spring. In the meantime, I will 
respond to his general points. . .

It is not correct to suggest that UK cornpanies have been unduly limited in their 
growth by excessively tight regulation. I enclose a copy of our recent paper. 
Consultation on Media Ownership Rules, Chapter 4 of which illustrates this point. 
Almost all modern democracies have sought to place some limite on media 
markets. France and the US have particularly detailed regulation in this area, as 
Annex C of the paper shows, but this has not hampered the growth of AOL-Time 
Warner or Vivendi Universal.

We want to attract new investment to the market, to develop new and better 
services for the consumer. We also want to give UK companies the chance to 
compete internationally. That is why we are committed to deregulation, to create, 
the most competitive market possible. .

However, democracy depends on a media culture of dissent and debate. For that 
reason we haye to strike a balance between'the need to promote competition and 
the need to make sure a significant plurality of competing voices continue to be 
heard. We welcome Associated Newspapers' support for this position, and the 
proposals we publish in.the draft Bill will certainly aim to meet their other 
objectives: clear consistent rules in a transparent regulatory environment
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We are confident that our prqposals for content regulation of broadcasting will be 
sufficient to maintain a diversity of programming, and to sustain appropriate levels 
of local and regional content. . .

TESSA JOWELL

( I
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Inter-Departmental Case no 01/31268 1 { Q

Draft reply for: -

Rt Hon Charles Clarice MP 
Minister Without Portfolio 
House of Commons 
London 
SW1A OAA

( I

Thank you for passing me your tetter from Paul Dacre, of Associated Newspapers. Mr Dacre does 
indeed raise some interesting points. You will appreciate that at this point in time, as we finalise the 
shape of the draft Communications Bill, I cannot give away any detail of our plans for reform of the 
media ownership rules. We will publish our final proposals later this Spring, in the meantime, I will 
respond to his general points. .

it is not correct to suggest that UK companies have been unduly limited in their growth by 
excessively tight regulation, i î nclose a copy of our recent paper. Consultation on Media Ownership 
Rules, Chapter 4 of which illustrates this point Almost all modern democracies have sought to place 
some limits on media markets. France and the US have particularly detailed regulation in this area, 
as Annex C of the paper shows, but.this has not hampered the growth of AOL-Time Warner or 
Vivendi Universal

We want to attract new investment to the market, to develop new and better services for the 
consumer. We also want to give UK companies the chance to compete internationally. That is why 
we are committed to deregulation, to create the most competitive market possible.

However, democracy depends on a media culture of dissent and debate. For that reason we have to 
strike a balance between the need to promote competition and the need to make sure a significant 
plurality of competing voices continue to be heard. We welcome Associated Newspapers' support 
for this position, and the proposals we publish in the draft Bill will certainly aim to meet their other 
objectives: clear consistent rules in a transparent regulatory environment ,

We are confident that our proposals for content regulation of broadcasting will be sufficient to 
, maintain a diversity of programming, and to sustain appropriate levels of local and regional content

TESSA JOWELL

Drafted by: Alex Towers (6414)
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CABINET House of Commons ■ London SWIA OAA ' ’
OFFICE TELEPHONE: 020 7219 0945 • FAX: 020 7219 0526 E-MAIL.'pscclaike@cabinet-office.x.gsLgoT.uk

1 March 2002

The Rt Hon Tessa Jowell MP 
Secretary of State ,
Department for Culture, Media and Sport 
2-4 Cockspur Street 
London SW1Y SDH

. . c-j. 5 'h /fc  ̂

ASSOCIATED NEWSPAPERS LTD

DATE RECEIVED Q 4 MAR 2UU2
Mtntster
Lead K L i> J y iy y \ (Tick)
Action Advices Draft Reply bv t  0 \

Advice as Appropriate by /
For information only

Director i )
i  • Vrector of Strat & Com
! ' "ate Secretary
. Jiary Secrgtary (
iPCO REFERENCE: CT7 /  'A  f

I am enclosing a letter that I have recently received from Paul Dacre, following lunch 
with him and some of his colleagues.

I think that the points that he raises are interesting and I would welcome any 
comments that you feel able to make at this stage. ,

I will take up his invitation to meet further at some point and will let your office know 
before that takes place.

I

THE RT HON CHARLES CLARKE WIP
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From: . 
Sent:
To:
Cc:
Subject:

Important:

Cassells, Sheila [Sheila.Cassells@bskYb.coml 
08 March'2002 1'2:33 - - • -
'andrew. ramsay@cu Itu re.gsi.gov.uk' 
'bill.bush@culture.gsi.gov.uk'

High

Consultation on  
M ed ia  O w nershi...

Further conraients from Sky are attached. Apologies fo r  the de lay '

5 r i }

These focus on the BBC, C4 and SMG's. submissions. I  would be g ra fe tu l fo r an 
opportun ity  to  discuss th is  fu rth e r w ith  you. •

«.Consulta tion on Media Ownership Rules 040302.doc>>

.. . . .* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
formation in  th is  email is  co n fid e n tia l and may be p riv ile ged .

I t  is  intended fo r  the addressee on ly. I f  you have received i t  in  e rro r, 
please n o t ify  the sender immediately and delete i t  from your system.
You should not otherwise copy i t ,  re transm it i t  or use or d isc lose i t s  
contents to  anyone.
Thank you fo r your co-operation. '
•k'k'k'k'k'k'k'k'k'k’k'k'k'it' '̂k'k'k’ic’k’k’k’k’ick’k’k'k'k'k'k’k'k'k'k'k'k'k'k'k'k'k’k'k'k’k'k'k'k'k’ic'k'k'k’ic’k’k'it’k’k'ifk'k'k'k'k'k'k’k'k

<5V~

This email has been scanned fo r viruses by the MessageLabs SkyScan service. 

GSI users -  fo r  fu rth e r d e ta ils , please contact the GSI Nerve Centre.

In  case o f problems, please c a l l  your organisations I.T helpdesk.
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I ■

C O N S U L T A T I O N  O N  M E D I A  O W N E R S H I P  R U L E S  

S u p p l e m e n t a r y  C o m m e n t s  b y  B S k y B

. 1 .  S k y  i s  g r a t e f u l  f o r  t h e  o p p o r t u n i t y  t o  s u b m i t  f u r t h e r ,  

c o i r a n e n t s  o n  m e d i a  o w n e r s h i p .  A s  G o v e r n m e n t  i s  a w a r e  f r o m  

S k y ' s  r e s p o n s e  t p  t h e  c o n s u l t a t i o n .  S k y  c o n s i d e r s  t h a t ,  

i n c r e a s i n g l y ;  t h e  m a r k e t  d e l i v e r s  p l u r a l i t y  a n d  d i v e r s i t y  

. a n d  t h e r e  i s  n o  j u s t i f i c a t i o n  f o r  t h e  m a i n t e n a n c e  o f  

o w n e r s h i p  r u l e s .  '  .

2 .  T h e  c o m m e n t s  b e l o w  a r e  m a d e  i n  r e s p o n s e  t o  t h e

s u b m i s s i o n s  o f  t h e  B B C ,  C h a n n e l  4  a n d  S M G .  I n  S k y ' s  v i e w  

t h e s e  r e s p o n s e s  c o n t a i n  p r o p o s a l s  t h a t  a r e  t o t a l l y  

c o n t r a r y  t o  t h e  p r i n c i p l e s  o f  t h e  B e t t e r  R e g u l a t i o n  T a s k  

F o r c e ^  w h i c h  G o v e r n m e n t  p r o p o s e s  s h o u l d  b e  a p p l i e d  i n  t h i s  

a r e a ^ .  • • .

P l a t f o r m  O w n e r s h i p  '

3 .  I n  p a r t i c u l a r .  S k y  w i s h e s  t o  c o m m e n t  o n  t h e  p r o p o s a l  t h a t  

t h e r e '  s h o u l d  b e  a  n e w  m e d i a  o w n e r s h i p  r u l e  w h i c h  a p p l i e s  

t o  " p l a t f o r m s "  o r  " g a t e w a y s " ^ .  A t  i t s  m o s t  e x t r e m e ,  i n  

t h e  C h a n n e l  4 ' s u b m i s s i o n ,  t h i s  a p p e a r s  a s  a  p r o p o s a l  t o  

r e g u l a t e  s o  t h a t  " o w n e r s h i p "  o f  a  " p l a t f o r m "  ( w h a t e v e r  

t h a t  i s )  i s  s e p a r a t e d  f r o m  t h e  p r o v i s i o n  o f  c o n t e n t ^ .

" 4 .  S k y  n o t e s  t h a t  s u c h  p r o p o s a l s  a r e  i n c o n s i s t e n t  w i t h  t h e  

G o v e r n m e n t ' s  i n t e n t i o n  t o  b e  " a s  d e r e g u l a t o r y  a s  

p o s s i b l e " ^  a n d  w i t h  G o v e r n m e n t ' s  r e c e n t  d e c i s i o n  t o  

r e m o v e . o w n e r s h i p  l i m i t s  o n  D T T  m u l t i p l e x e s  i n  r e s p o n s e  t o  

m a r k e t - d r i v e n  c o n s o l i d a t i o n ® .  F u r t h e r m o r e ,  S k y  n o t e s  

t h a t  n e i t h e r  t h e  p r o p o s e d  r u l e  n o r  t h e  j u s t i f i c a t i o n  f o r  

i t  a r e  c l e a r l y  a r t i c u l a t e d  b y  t h e  p r o p o n e n t s  o f  i t ^ .  

C o n s e q u e n t l y  t h e  B B C ,  C h a n n e l  4  a n d  S M G  h a v e  t o  r e l y  o n  

v a g u e  a n d  i n a r t i c u l a t e  a s s e r t i o n s  . a b o u t  " p r o b l e m s "  w h i c h ,  

t h e y  p e r c e i v e  t o  a r i s e ,  o r  t o , b e  p o t e n t i a l l y  c a p a b l e  o f

' T hese principles are transparency, accountability, proportionality, consistency and targeting. 
^D C M S/D T I Consultation Paper oh M edia Ownership, para 5 .6 . . •,
 ̂B B C  R esponse, para 5.6; Channel 4  Response, page 4; SMG R esponse, (w hich is less explicitly focussed  
. o n  platform ownership but the SMG proposal the same effect). • ' '
* Channel 4  R esponse, page 5. .
^D C M S/D T I Consultation Paper, para 3 .7 . . .
®DCMS Press R elease 183/2000. •
’ In  the case o f  the satellite platform it is im possible to point to anything w hich  is “owned” by Sky: the  
satellite is  owned b y  SES and the population o f  decoders is owned by the subscribCT base itself. Sky has 
the right to administer the conditional access system in those boxes, but that right is already, v ia  the U K ’s 
implementation o f  th e  Advanced T elevision Standards Directive, regulated by OFTEL. Thus, there is  no 
justification for th e  proposed rule. ,
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e m e r g i n g ,  b e c a u s e  o f  t h e  

i n t e g r a t e d  m e d i a  p l a y e r s .

e x i s t e n c e  o f  v e r t i c a l l y -

5 .  A s  G o v e r n m e n t  s t a t e d  i n  i t s  W h i t e  P a p e r ,  " A  N e w  F u t u r e  

f o r  C o m m u n i c a t i o n s " ,  i t  w o u l d  b e  w r o n g  t o  b a n  v e r t i c a l  

i n t e g r a t i o n  o u t r i g h t ® .  I n  t h i s  s t a t e m e n t  G o v e r n m e n t  

a c k n o w l e d g e s  t h a t  v e r t i c a l  • i n t e g r a t i o n  d o e s  n o t  g i v e  r i s e  

p e r  s e  t o  a n t i - c o m p e t i t i v e  e f f e c t s  a n d ,  i n d e e d ,  c a n  h a v e  

b e n e f i c i a l  o u t c o m e s .  I t  r e c o g n i s e s  a l s o  t h a t  t h e  

a p p r o p r i a t e  c o u r s e  w h e r e  p r o b l e m s  a r e  i d e n t i f i e d ,  a n d  

w h i c h  j u s t i f y  r e g u l a t i o n ,  i s  t o  i m p o s e  b e h a v i o u r a l  r u l e s  

w h i c h  g u a r a n t e e  a c c e s s  t o  p l a t f o r m s ,  n o t  s t r u c t u r a l

'  ' s e p a r a t i o n  w h i c h  w i l l  s t i f l e  i n v e s t m e n t  i n  b o t h  

i n f r a s t r u c t u r e  a n d  c o n t e n t .

6 .  T h e  e x a m p l e ,  o f  S k y  i t s e l f  i l l u s t r a t e s  t h e  b e n e f i t s  o f  

v e r t i c a l  i n t e g r a t i o n ,  a s  w e l l  a s  t h e  f a c t  t h a t  v e r t i c a l  

i n t e g r a t i o n  s h o u l d  n o t  b e  p r e s u m e d  t o  b e  a n t i ­

c o m p e t i t i v e ®  .  A s  a  c o n t e n t  p r o v i d e r  S k y  n e e d s  t o  s e c u r e  

d i s t r i b u t i o n  o f  i t s '  c h a n n e l s  t o  m a k e  a  r e t u r n  o n  • i t s  

i n v e s t m e n t  i n  r i g h t s  a n d  c h a n n e l  p r o d u c t i o n .  T h e  o n l y  

w a y  i n  w h i c h  S k y  c o u l d  b e  g u a r a n t e e d  d i s t r i b u t i o n  f o r  i t s  

c o n t e n t  w a s  f o r  S k y  t o  i n v e s t  i n  a n d  b u i l d  i t s  o w n  

p l a t f o i ^  s i n c e  a c c e s s  t o  b o t h  c a b l e  n e t w o r k s  a n d

t e r r e s t r i a l  s p e c t r u m  w a s ,  a n d  r e m a i n s ,  c l o s e d
10, 11

a n d .

h e n c e , ,  c o n t r o l l e d  b y  t h o s e  p l a t f o r m  o p e r a t o r s .  T h e  r i s k  

o f  r e c o u p i n g  t h a t  i n v e s t m e n t  w a s  t o t a l l y  b o r n e  b y  S k y :  i t  

h a d  n o  g u a r a n t e e  t h a t  o t h e r  b r o a d c a s t e r s  w o u l d  j o i n  t h e  

p l a t f o r m  a n d  . c o n t r i b u t e ,  o r  t h a t  i f  t h e y  j o i n e d ,  h o w  l o n g  

t h e y  w o u l d  s t a y .  '

7 .  C o n s e q u e n t l y ,  S k y  i n v e s t e d  h e a v i l y ,  f i r s t  i n  t h e  a n a l o g u e  

s a t e l l i t e  p l a t f o r m  a n d  • t h e n  i n  d i g i t a l  s a t e l l i t e ;  

c r e a t i n g  a  d i g i t a l  i n f r a s t r u c t u r e  w h i c h  i s  e s s e n t i a l  t o  

G o v e r n m e n t ' s  o b j e c t i v e  o f  s w i t c h i n g - o f f  a n a l o g u e -

*DTI/DCMS: “A  N ew  Future For Communications” CM 5010, Decem ber 2000 , Para 2 3 .4 .
®Sky notes -with concern that there is som e quarters (e.g. the BBC  and Channel 4  responses, the evidence 
g iven  by the ITC C hief Executive to the Culture, M edia and Sport Select Committee on 2 6  Febmary 2002) 
a presumption that vertical integration is inevitably anti-competitive and that ex  ante rules should be 
applied. Sky considers that Government should confirm that e x  ante (prescriptive and prohibitive) rules 
m ust be applied by OFCOM to only those areas to be specified in  primary legislation.. '
'“D C M S/D T I appear to consider tlmt there is  open access to all digital platforms (see Consultation on  
M edia  Ownership Rules, para 62 .1 4 ). A s Government is aware both DTT multiplex operators and cable  
operators are able to refuse channel providers, like Sky, access to their platforms. In such circumstances 
platform operators can (as has happened on DTT and cable) g ive preference to  their own content through 
the exclusion o f  other services wliich m i^ t  compete w ith it. T he exceptions to this are the B BC , ITV and 
Channel 4, som e o f  w hose channels have ‘must carry’ status.
' 'A dditionally Sky is unable to obtain distribution in its own right on analogue terrestrial spectrum and , 
g ifted  terrestrial capacity because o f  the current cross m edia ownership rules.
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t e r r e s t r i a l  t r a n s m i s s i o n s .  M o r e o v e r ,  o n c e  c r e a t e d ,  t h i s  

p l a t f o r m  e x i s t s  f o r  t h e  b e n e f i t  o f  o t h e r  e n t r a n t s :  a c c e s s  

t o  t h e  D S a t  p l a t f o r m  i s  o p e n ,  t h e r e b y ,  ■ a l l o w i n g  a l l  

c o n t e n t  p r o v i d e r s  w h o  w i s h  t o  s e c u r e  s a t e l l i t e  

d i s t r i b u t i o n '  t o  b e n e f i t  f r o m  t h e  i n v e s t m e n t  w h i c h  S k y  h a s  

m a d e .  A s  a  c o n s e q u e n c e ,  d i g i t a l  s a t e l l i t e  v i e w e r s  i n - t h e  

U K  e n j o y  t h e  m o s t  d i v e r s e  a n d  p l u r a l i s t i c  r a n g e  o f  

s e r v i c e s  a v a i l a b l e .

( 1

8 .  A s  G o v e r n m e n t  i s  a w a r e .  S k y  d o e s  n o t  c o n t r o l  t h e

a v a i l a b i l i t y  o f  s a t e l l i t e  t r a n s p o n d e r s .  B r o a d c a s t e r s  w h o  

w i s h  t o  d i s t r i b u t e  t h e i r ,  s e r v i c e s  v i a  s a t e l l i t e  c a n  

o b t a i n  t r a n s p o n d e r s  f r o m  A s t r a  a n d  b r o a d c a s t  s u c h  

s e r v i c e s  u n e n c r y p t e d  w i t h o u t  e n t e r i n g  i n t o  a n y  

a r r a n g e m e n t  w i t h  S k y .  • •

9 .  T h o s e  b r o a d c a s t e r s  w h o  w i s h  t o  e n c r y p t  t h e i r  s e r v i c e s  -  

w h e t h e r  t o  e n s u r e  t h a t  t h e y  b r o a d c a s t  o n l y  i n  t h o s e  

t e r r i t o r i e s  f o r  w h i c h ,  t h e y  h a v e  r i g h t s  a n d / o r  t o  e n a b l e  

t h e m  t o  c h a r g e  v i e w e r s  f o r  t h e  s e r v i c e s  -  h a v e  a  c h o i c e  

o f  e i t h e r  d e p l o y i n g  t h e i r  o w n  s e t - t o p  b o x e s  o r  u s i n g

. S k y ' s  c o n d i t i o n a l  a c c e s s  s y s t e m  w h i c h  p r o v i d e s  a c c e s s  t o

. t h e  5 . 7 m  p o p u l a t i o n  o f  D S a t  d e c o d e r s .  I f  t h e  l a t t e r  

r o u t e  i s  c h o s e n ,  a c c e s s  i s  g u a r a n t e e d  a n d  c a n  • b e  

n e g o t i a t e d  o n  f a i r ,  r e a s o n a b l e  a n d  n o n - d i s c r i m i n a t o r y  

t e r m s ,  r e g u l a t e d  b y '  O F T E L .  .

1 0 .  T h a t  b r o a d c a s t e r s  h a v e  t a k e n  t h e  l a t t e r  a p p r o a c h  

( m a k i n g  u s e  o f  t h e  c o n d i t i o n a l  a c c e s s  s y s t e m  a d m i n i s t e r e d  

b y  S k y ) ,  a n d  w i t h  o v e r .  3 6 0  T V  a n d  r a d i o  s e r v i c e s  

a v a i l a b l e '  o n  d i g i t a l  s a t e l l i t e  a n d  1 5  i n t e r a c t i v e  s e r v i c e  

p r o v i d e r s  u s i n g  t h e  r e t u r n  p a t h  f r o m  t h e  d e c o d e r  b o x >  

p r o v i d e s ,  e v i d e n c e  o f  ' t h e  b e n e f i t s  a c c r u i n g  f r o m  S k y ' s  

i n v e s t m e n t  a n d  t h e  a b s e n c e  o f  a n y  a l l e g e d ’ p r o b l e m s  

a t t r i b u t a b l e  t o  v e r t i c a l  i n t e g r a t i o n .  S k y  s u g g e s t s  t h a t  

G o v e r n m e n t  s h o u l d  d e e m  t h e  e x i s t e n c e  o f  a p p r o x i m a t e l y  1 8 0  

c o n d i t i o n a l  a c c e s s  a g r e e m e n t s  r e g u l a t e d  b y  O F T E L  b e t w e e n  

S k y  a n d  o t h e r  b r o a d c a s t e r s ;  t h e  T a c t  t h a t  t h e r e  h a s  b e e n  

j u s t  o n e  c o m p l a i n t  t o  O F T E L ;  a n d  t h e  l a c k  o f  a n y  n e e d  f o r  

p e r v a s i v e  r e g u l a t i o n  b y  O F T E L  t o  b e  a m p l e  a n d  s u f f i c i e n t  

e v i d e n c e  t h a t  t h e  p r o p o s a l  t h a t  t h e r e  s h o u l d  b e  o w n e r s h i p  

l i m i t s  o n  p l a t f o r m s  i s  b a s e d  o n  m e r e  a s s e r t i o n  o f  

i l l u s i o n a r y  p r o b l e m s .  I t  a l s o  t o t a l l y  i g n o r e s  t h e  

e x i s t e n c e  o f  t h e  r e g u l a t o r y  f r a m e w o r k  u n d e r  w h i c h  e n t r y  

a n d  c o m p e t i t i o n  h a v e  f l o u r i s h e d .  T h e  p r o p o s a l  c a n n o t  b e  

j u s t i f i e d  o n  t h e  b a s i s  o f  t h e  f a c t s .
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1 1 .  F u r t h e r m o r e ,  i t  w o u l d  c o n t r a v e n e  S k y ' s  l e g i t i m a t e  

e x p e c t a t i o n s  i f  G o v e r n m e n t  w e r e  t o  i m p o s e  n o w  a  l i m i t  o n  

p l a t f o r m  o w n e r s h i p .  S k y  h a s  i n v e s t e d  i n  i t s  d i g i t a l  

s a t e l l i t e  i n f r a s t r u c t u r e  a n d  i n  c o n t e n t  i n  t h e  

e x p e c t a t i o n  t h a t  i t  w o u l d  b e  a b l e  t o  d e v e l o p  a n d  g r o w  i t s  

b u s i n e s s  u n f e t t e r e d  b y  e x  a n t e  o w n e r s h i p  r u l e s  ( o t h e r  

t h a n  t h e  c u r r e n t  c r o s s  m e d i a  o w n e r s h i p  r u l e s  w h i c h  S k y  

h a s  a r g u e d  s h o u l d  b e  r e v o k e d ^ ^ )  .  I t  w o u l d  b e  i n v i d i o u s  -  

t o  s a y  t h e  l e a s t  -  i f  h a v i n g  a l l o w e d  S k y  t o  i n c u r  t h e  

a s s o c i a t e d  r i s k s  G o v e r n m e n t  w e r e  n o w  t o  r e s t r i c t  S k y ' s  

a b i l i t y  t o  e a r n  a  r e t u r n  o n  i t s  i n v e s t m e n t .  -

1 2 .  G o v e r n m e n t  w i l l  a l s o  b e  a w a r e  t h a t  S k y ,  l i k e  c a b l e

o p e r a t o r s  a n d  t e l e c o m m u n i c a t i o n s  c o m p a n i e s ,  c o n t i n u e  t o  

i n v e s t  i n  i n f r a s t r u c t u r e .  S k y  b e l i e v e s  t h a t  G o v e r n m e n t  

w i l l  a p p r e c i a t e  t h a t  t h e  i n t r o d u c t i o n  o f  a n y  n e w  r u l e  o n  

p l a t f o r m  o w n e r s h i p  w i l l  h i n d e r  G o v e r n m e n t ' s  a m b i t i o n s  f o r  

d i g i t a l  s w i t c h o v e r  a n d  t h e  r o l l - o u t  o f  b r o a d b a n d ,  a n d  

w i l l  d i s c o u r a g e  p o t e n t i a l  n e w  i n v e s t o r s  f r o m  e n t e r i n g  

t h i s  f i e l d .  .  •

S p o r t s  R i g h t s  -  '  • '

1 3 .  I n  i t s  s u b m i s s i o n  t h e  B B C  r e f e r s  a l s o ,  t o  t h e  n e e d  t o  

c o n s i d e r  t h e  p o t e n t i a l  i m p a c t  o f  c o n t r o l  o f  p r e m i u m  

c o n t e n t  s u c h  a s  s p o r t s  r i g h t s ,  i n c l u d i n g  p a r t i c u l a r l y  

w h e r e  t h e r e  e x i s t s  e x c l u s i v e  r i g h t s  t o  d i s t r i b u t i o n  o f

s u c h  c o n t e n t  i n  n o n - t r a d i t i o n a l  m e d i a  m a r k e t s
1 3

T h e  B B C

s u g g e s t s  t h a t  s u c h  c o n t r o l  m a y  b e  u s e d  t o  r e d u c e  c h o i c e  

a n d  p l u r a l i t y ,  a n d , -  h e n c e ,  s h o u l d  b e  c o n s i d e r e d  i n  a n y  

a s s e s s m e n t  o f  p l u r a l i t y .  I t  i s  n o t  c l e a r  w h a t  t h e  B B C  i s  

s u g g e s t i n g , '  o t h e r  t h a n  i t  w o u l d  b e  h e l p f u l  t o  t h e m  t o  

r e m o v e  S k y  a s  a  c o m p e t i n g  b i d d e r  f o r  r i g h t s  ( a n d ,

■ i r o n i c a l l y ,  r e d u c e  p l u r a l i t y  i n  f a v o u r  o f  t h e  B B C )  .

T h e  B B C  a n d  O w n e r s h i p  R u l e s

1 4 .  S k y  a g r e e s  w i t h  S M G  t h a t  t h e  B B C  s e r v i c e s  m u s t  - b e  

. t a k e n  i n t o  a c c o u n t  i n  a s s e s s i n g  p l u r a l i t y .  I n s o f a r  a s  

t h e  v i e w e r  i s  c o n c e r n e d  t h e  B B C  i s  o n e  s o u r c e  a m o n g s t  

m a n y  s o u r c e s  o f  o p i n i . o n ,  a l b e i t  a  v e r y  . s i g n i f i c a n t  o n e .  

T h e  p x i b l i c  i n t e r e s t  i n  p l u r a l i t y  l i e s  i n  t h e r e  b e i n g  a  

n u m b e r  o f  d i f f e r e n t  s o u r c e s  o f  o p i n i o n  a n d  i t  w o u l d  b e  a  

d e r e l i c t i o n  o f  t h a t  i n t e r e s t  i f  t h e  B B C  w e r e  a l l o w e d  t o

'^Sky’s R esponse to Consultation on M edia Ownership. 
*^BBC R esponse, para 5.8.
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d o m i n a t e  n e w s  ^ n d  c u r r e n t  a f f a i r s  a c r o s s  a l l  m e d i a  b y  

b e i n g  e x c l u d e d  f r o m  t h e  a s s e s s m e n t  o f  p l u r a l i t y ^ ^ ;

O t h e r  A s p e c t s  o f  t h e  S M G  S x i b m i s s i o n  •

1 5 . '  S k y  c o n s i d e r s  t h a t ,  i n  o t h e r  r e s p e c t s ,  t h e  S M G  

p r o p o s a l  i s  f l a w e d , ,  a n d  f a i l s  G o v e r n m e n t ' s  k e y  a i m s  f o r  

• o w n e r s h i p  r u l e s ,  i n . a  n u m b e r  o f  r e s p e c t s ,  v i z :  .

•  A  t h r e s h o l d  b a s e d  o n  r e v e n u e  s h a r e s  p e n a l i s e s  -  ■ r a t h e r

t h a n  r e w a r d s  - .  s u c c e s s f u l  c o m p a n i e s  a n d  d a m p e n s  

c o m p e t i t i v e n e s s .  F u r t h e r m o r e ,  i t  c o u l d  r e s u l t  i n

\ i n p r e d i c t a b l e  o u t c o m e s .  A n  a d v e r t i s i n g  d o w n t u r n  c o u l d ,  

h a v e  t h e  e f f e c t  o f  i n c r e a s i n g  . a  s u b s c r i p t i o n  

b r o a d c a s t e r ' s • s h a r e  o f  r e v e n u e  -  t h e r e b y  l e a d i n g  t o  a n  

i n a d v e r t e n t  b r e a c h  o f  m e d i a , o w n e r s h i p  r u l e s ;  .

•  T h e  p r o p o s a l  i s  n o t  d e r e g u l a t o r y .  F o r  e x a m p l e ,  w h i l s t

r e m o v i n g  t h e  1 5 %  l i m i t  o n  a u d i e n c e  s h a r e ,  i t  i n t r o d u c e s  a

n e w  t h r e s h o l d  b a s e d  o n  r e v e n u e  s h a r e  w h i c h  w i l l ,  i n  s o m e  

c a s e ' s ,  b e  d e r i v e d  f r o m  a n  a u d i e n c e  - s h a r e  o f  l e s s  t h a n  

1 5 % ,  i . e . ,  i - t  i s  p o t e n t i a l l y  m o r e  r e s t r i c t i v e ;

•  T h e  p r o p o s a l  i s  c o m p l e x  a n d  d i s c r i m i n a t o r y .  R e v e n u e  i s  

n o t  a  ' c o m m o n  c u r r e n c y ' o r  a n  a p p r o p r i a t e  s u r r o g a t e  f o r

. s h a r e  o f  v o i c e :  a  £  o f  t h e  B B C ' s  o r  I T V ' s  r e v e n u e  e q u a l s  

a  m u c h  h i g h e r  s h a r e  o f  a u d i e n c e . o r  v o i c e  t h a n  a  £  o f  S k y  

N e w s '  r e v e n u e .  A  £  o f  D M G T ' s  r e v e n u e  f o r  e x a m p l e ,  i s  

d i f f e r e n t  s t i l l .  I n  f a c t ,  S M G ' s  p r o p o s a l  h a s  m a n y  o f  t h e

d e f i c i e n c i e s  o f  t h e  ' s h a r e  o f  v o i c e '  c o n c e p t  w h i c h

G o v e r n m e n t  c o n s u l t e d  o n ,  a n d  r e j e c t e d ,  i n  1 9 9 5 . / 9 6 ;

•  T h e  p r o p o s a l  w o u l d  i m p o s e  c o n s i d e r a b l e  b u r d e n s  o n  m e d i a

p l a y e r s  ( a s  w e l l  a s  O F C O M )  w h o  w o u l d  h a v e  t o  a p p o r t i o n  

a n d  r e p o r t  r e v e n u e ,  w h e r e  t h i s  i s  e a r n e d  a c r o s s  m o r e  t h a n  

o n e  c h a n n e l .  O F C O M  w o u l d  h a v e  t o  e m p l o y  s i g n i f i c a n t  

a d d i t i o n a l  r e s o u r c e s  t o  a d m i n i s t e r  a  r e l i a b l e  a n d  

e n f o r c e a b l e  s y s t e m ;  .

•  T h e  p r o p o s a l  w o u l d  n o t  b e  s u f f i c i e n t l y  f l e x i b l e  t o  

a d d r e s s  t h e  c h a n g i n g  a n d  i n c r e a s i n g ,  l e v e l  o f  p l u r a l i t y  

d e l i v e r e d  b y  c o n v e r g e n c e ’.  F o r  i n s t a n c e , ,  t h e  i n t e r n e t  n o w  

p r o v i d e s  a  s u b s t a n t i a l  n u m b e r  o f  s o u r c e s  o f  n e w s  a n d

'*A s the rrC  notes in its response to the M edia Ownership Consultation, a dominant operator across several 
m edia can ‘set the agenda’ (para 6). Sky understands that the ITC’s com m ent relates to the BBC.
‘̂ It is odd that SMG suggests this approach given that it also argues that media are generally not 
substitutable (SMG Response, para 4.0.1 to 4.0.4). .
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c u r r e n t  a f f a i r s ;  t h e  r e v e n u e  o f  w h i c h  ( i f  t h e r e  i s  a n y )  

i s  i n c a p a b l e  o f . b e i n g  m e a s u r e d ;  a n d  ’

•  A s  S M G  i t s e l f  a c k n o w l e d g e s ,  t h e  ' p r i m e  m e d i a  a s s e t s '  

p r o p o s a l  i s  " i n t r i n s i c a l l y  s u b j e c t i v e  a n d  w o u l d  r e q u i r e  

p e r i o d i c  r e v i e w s " ^ ® .  .

16:  T h e  l i s t  a b o v e  i s  n o t  e x h a u s t i v e .  H o w e v e r ,  i n  S k y ' s

v i e w  i t  i s  s u f f i c i e n t  t o  d e m o n s t r a t e  w h y  G o v e r n m e n t  

s h o u l d  n o t  a d o p t  t h e  S M G  p r o p o s a l .

'®SMG Response, para 6.5.3
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