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. Issue. ] .
1. Tesse Jowellhad meetin.gs- with the fSBs and with B skyB to discuss the best means )
to ensure-universal access to public service channels on satelhte Do you wlsh at the-

S hght of these meetmgs to recon51der the pohcy 7

: Recqmmendatlons -

" 2.That you chOOSe between these optlons (all apphcable from a date set by order with _.. -
. the optlon of dlfferent dates for d1fferent measures) s : :

a- - The Bill only contains “must oﬁ'er""and-“mtist, dis'hibufe” proﬁ'sic;ns,_ or °

b-  The Bill contains “must offer” and “must djstribute” provisions
and - : ' - o

OFCOM is given a duty to takeinto account the specific situation 6f public

service broadcasters when implementing the fair reasonable and non discriminatory

rules (cost of access to the conditional access system, as well as cost of the solus card).

c-  “Must offer”, no “must distribute” provisions
but , .
OFCOM is given a duty to take into account the specific situation of public

service broadcasters when implementing the fair reasonable and non discriminatory
rules. -

d- Only the “must offer” .
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) 3 Werecommend _ei.t;hér:C'c.)rB'..:-_ S I - ' . .
' 4 Immedlatte _' "
o Backgromld
| 5 ..Ihe instr'u‘ct.ion's are dfaﬂéd as. follows o
“Must o£fe1’ “on the PSBs to be avaﬂabte free-to;we\.;v at the pomtef r.eceptlon. :,' .'.:. :
) te people receiving their televtsxon s1gnals by satelhte _PSBs with regmnal- Co
© -, services nust make: avaﬂablemeveryreglonatleastthe ght” Tegionat serv1ce P
' A “must dlsuibute” om the. maJu Pack;clgers and retallers ‘of satelhte chaunelsto R

" “provide the PSBs to all the1r sibscribets at no additional cost (“free-to-view) and
* at aregulated cost (ex1stmg rules on FRND) for the broadcaster. OFCOM shall”

have the power to spe01fy that some small satelhte packagers are exempt from the

. ,prcmslon

. ',Regulatmn of access'to CAS OFCOM shall have a duty to check that the CAS .
. is. pl‘OYlded on a FRND basis

. “Solus cards” :the PSBsmust prov1de on request for free, a’ solus card’toall S
L thosenon-satelhte subscnberswho inthe viewof OFCOM, do nothave adequate'
access to PSBs owing ta the hm1tat10ns on terrestrial coverage. Qfcom shall .

regulate the cost of the solus card (FRND terms), and, in case ofa dispute,
determine how the cost of providing the solus cards to viewers shall be shared:
between PSBs.

The Secretary of State may, by order subject to affirtnative resolution in both
Houses, modify any of these rules, if this appears appropriate and proportionate,
to ensure universal availability of PSBs, free to viewers at the point of reception.
She would have regard, inter alia, to the size of the population able to receive
PSBs by eatellite only, the extentto which viewers rely on a particular CAS

system to access PSBs, the development of the market, the progress of the
technologyrelated to CAS, the extent to which there is an imbalance betweénthe =

power of negotiation of sate]lite packagers and of PSBs ..

All these provisions will commence at a date set by order (p0331b1y different
.dates for each of the measures)
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. Out'come'of.'the-meeting With the public service eradcasters.- _

o 6 Pubhc service broadcasters clarmed that the best solutlon would be to rephcate the .

' current cable- must carry provrs1ons -on, the satelhte platform. That would mian -

_imposing a "rivist distiibute for free to subscnbers" obhgatlon on’ Sk}’ to offset the _ :

' proposed tust offer on PSBs

. ...7 They beheve that Sky should be asked to bear the CA, costs (est:xmated by Stuart~ L
- Prebble at “tens ‘of: thousands” only) asthey, in return would get the nght to dlstrrbute L .

valuable channels .....

s 18' The'y claim th'at this is the most policy—focussed outcome, that itié-fair; delivers the -
. _'_Government's reqmred universality and there is precedent bothm cable and other EU E
.countries. It is also thei mlmmurn outcome that the market Would provrde if there were -
T comp éting satelhte platforms o :

- 9. Their second best option, if it did not appear possible to give them free access to Sky

o condmonal access, would be to have thé srmple "miust distribate” obli gation'on satellite - )
- 'm the draft Bill (to- offset the must offer rule) and to make clea.r that OFCOM would -

have, in regu.latmg the price, pa1d by-PSB to Sky, to take into account.the specific

characters and obligations of these channels. and spell out that PSBs should only be -

) charged the d1rect incremental costs: mcurred by Sky

B ‘10 The ﬁrst solut:ron 1s not arguable there 1s o reason Why Sky should have to bear- . :

. _,these costs

12. The second is a ‘variant of the proposal you agreed, following my previous

submission. It goes a little further, as it implies that OFCOM w111 have to apply the -

FRND regime in such a way that it dlscnmmates in favoir of the PSB, which are not
in the same situation as other broadcasters. We believe that it will not be possible to go
further than that, e. g.to have an order-making power for Secretary of State to determine
the terms of access to the CAS or the solus cards, or to provide that, for PSBs, these
terms must be based on margmal costs or long -term incremental costs But we think it

. would be possible to provide that OFCOM’s ex1st1ng power to take into account the

/

special place of PSBs would become a duty. 5

. '
~ .

* Sky’s position

13. Tony Ball argued that the current regime was fair, that out of their 189 contracts,
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they had only had one ‘comblaiht ITV’s. If Oftel were to consider that the "[‘Jrices patd

. by. ITV were too high, as ITV has‘introduced.a formal. complamt it wouId be' able to T

& Discu-ssi‘on S

mtervene There was nothmg mhore: to do and the e)ustmg reglme Worked very weu

3

- - PRI

" 14: You were cléar thaf it does n'ot'aop'ea'r apptopriate nor legal to b'rovide that 'public' o
- service broadcasters should not pay anythmg to get access to Sky s condltlonal access
E system and boxes e ‘ . X . ‘

: :‘to a, must offer’ requ::rement must bear the ﬁlll eosts of the commer01a1 de01s1on to L

o 'subs1d1se theboxesisnot approprrate e1ther and that the “must dlstnbute” reerement '

s not an adequate counterbalance

‘ 16 Therefore OFCOM could be ent1t1ed to mtervene to determme the terms of amore .
‘favourable treatment ‘for public service broadcasters. However, it will not be poss1b1e
-to determine more precisely what the terms would be :- we must leave the calculation -

. to the regulator -as it does not seem poss1b1e to require OFCOM to use a speclﬁc cost .

" basis such as long term mcremental costs, or margmal costs..” : -

17 We beheve thatif such aprov1s1on could beputin the Bill; this could be subshtuted o
‘for the rather heavy handed “must d1str1bute reglme : o

. . 18 However 1f you do not Want to requlre :OFCOM to, d1scnmmate m favour of PSBs o
the “dlstnbutors” regime ‘Temains an altematwe Though both measures are not .

exclus1ve we recommend to choose only one of them.

Conclusion

19. Do you wish : . :
- to maintain’ 1nst:ruchons as currently drafted (“must offer” and “must dxstnbute”

or -

- that, instead of the “must distribute” regime, provisions are made in the Bill to
require OFCOM fo take into account the specific situation of public service
broadcasters when implementing the fair reasonable and non discriminatory rules (cost
of access to the conditional access system, as well as cost of the solus card).

535

MOD300006169



For Distribution to CPs

R N T S S P Y T SR SR T

Mt e it L i mee s e mmms m . e et Cem e s st mamce— e b0 gl

- _ ) ) . .'b__el')a'r‘tment for Cu_ltlire, Mt;.di-a -énd Spt';r;c
( “ :
.\'

—

536

MOD300006170



