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LCD CONSULTATION ON PAYMEN'_I'S TO WlTNESSES PRESS COMPLAINTS -

LS COMMISSION (PCC) RESPONSE

" You will be’ aware of the Lord Chancel[ors Department s (LCD ’s) consultatlon :
" exercise.on aproposed ctiminal offence of 'making payments to witnessesin

criminal trials.

su_bm_lsslon of 19 December is attached at F_lag A,
for background reference) ' L 3 iy

We. have just recelved the PCC s response to this consultation (Flag B) ‘which.is due’

to be published tomorrow, (2 May). You will see that it is highly critical .of the

""" proposals, arguing with some force that they are dlsproportlonate to the level of
. mischief ldentlfled and would not in.any case prevent such cases from occurrlng m

. the future

Durin’g int'e'rdépartn'lental discussions on the proposals, we warned the LCD of the
likely critical response from the newspaper industry, but the strength of the
arguments contained in the PCC's paper will clearly be of concern to them in

deciding how to respond to the consHltation exercise. Of particular concern is that
the consultation sought views on thE detail of the proposed legislation, rather than
on whether such legislation should be introduced in the first place, and LCD may, -

“therefore, have difficulties in deciding how to proceed.

Separately, we have been working with the LCD in opening a dialogue with the PCC
with the aim of strengthening the industry's Code on pre-trial publicity. We have -
held an exploratory meeting with the PCC on this issue, but it is looking likely that
they will be equally critical of this proposal. We will, of course, continue to work
closely with both LCD and the PCC on this, and the issue of payments to witnesses,

and will keep you informed as the issues progress.
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o PAYMENTS To WITNESSES CQNSULTATION SUMMARY OF szss BT I
- .COMPLAINTS commrssron (pcc) RESPONSE- - .- - . " L T
_ -Further to my subm|55|dn of 1 May on the above, you have asked fora summary of

- the PCC's resporise to th; consultation exercise, which proposes to establish a :
~ criminal offence of makfng, or agreeing to make, or receiving, payments to
B .W|tnesses or potentla[ witnesses in cnmmal proceedlngs o

oW L.

" The PCC's response is based orrthe argument that thé proposal is dlsproportlonate

to the nature and extent of the problem It looks at four areas Wl‘lICl‘l it claims -~
underpm the ratlonale for the proposal:

. 'whether there s a proven need for leglslatlon .
. whether self regtilation can be seen to have fa|led -
. whether the proposal is practical and effective
- whether an alternative approach can be considered.

The PCC’s case on each of these arelafé is as follows:

Is there a proven need for legislation ?

The PCC states that there is no clear evidence to demonstrate that legislation is
needed to deal with this issue, arguing that in only one of the five cases cited in
the consultation paper (over the course of fifty years) was there shown to be any
mischief in paying witnesses for articles. The five cases were:

. Brady and Hindley - the Attorney General at the time agreed that there had
been no evidence that any testimony had been affected by payments.
Thorpe - the then Press Council censured the Sunday Telegraph for payments
(contrary to what the LCD's consultation paper states) but agreed that the
cumulative actions by newspapers was in the public interest, and no action
was taken at the time by the Attorney General.

Sutcliffe - this was not an issue of witness payments, but of payments to -
associates of criminals, on which the Press Council instituted new rules.
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P West .as the Consultatron Paper states fhe Cotirt of Appeal concluded that .
"~ stheré was fno evidence that witriess payments had caused mischief. -
K Nevertheless, the PCC. strengthened its Code'in response-to the case..
"+ Gadd (Gary Glntter) there was ‘evidence of mischief due toa cond|t|onal _
" payment (which the newspaper claimed was made lnadvertently) which the L
~ PCCagreed had breached the: Code, and on. whlch it sought to ban,_ o
'. condltronal payments in future R -

"The PCC s response also cites the case of Gehrmg, which occurred after publlcatlon :

of the Consultation Paper. Although payments to some of the witriesses in the--

trial were made, no evidence of mischief has been substantlated and the PCC has S
N ruled that there was no breachi of the Code.™ : TR

- s there ewdence that self re ulatlon hias fal'ed 2 .
"+ .. The PCC's argument here is.that the industry’s Code has. been successful in,
stopping V|rtually all witness: payments by newspapefs. Sirice- the Cade’s creatlon in -
7 1991, there have beén onily three cases of witness: payments brought undef-it, only S
+.-oneof which-was judged to have breached the Code (Gadd). ‘It alsomakesthe. .. .. ... . » ‘"
point that the Code was set up to control rather than ban, Withess paymernits,so ~ ~ - . -
the consultation paper is wrongin stating that self regulatlon falled to prevent :
. payments in‘the cases. cr;ed above I .

. Are the Droposals Dractlcal and effective 2 - o :
© The PCC argues that even.if thé LCD's prOposals had been lmplemented at the time ..
of the Gadd trial (the only case where it grees mischief had been caused) , they
would not have prevented the witnéss payment from being made. The LCD
proposals are intended to apply from the time'that a trial is 'imminent or pendlng
-toits conclusmn ‘Inthe ‘Gadd case, however, the contract for payment was made
- before a trial was being considered, so'the |nd|V|dual concerned was not'a witness
S..oor potentlal witness. This woutd also not have prevented. payments made after the ™
( . trialin the Gehring case. The PCC suggests that this time limit-could actually
- encourage witnesses to exaggerate stories (as the consultation paper claims), in
order to get a better price for their stories once the trial had been concluded. The
PCC also makes the point that the ,proposals make no attempt to ban police
payments, yet these can have just as much effect on witness statements (as has
been shown in the Damilola Taylor trial). .

Is there an alternative approach ?

The PCC's response concludes that witness payments are as much a moral question
as a legal one, acknowledging that whilst some people find them objectionable,
this does not necessarily make them wrong. It repeats the argument that self
regulation has been shown to have stopped virtually all payments anyway, and
that the industry would be prepared to amend the Code to ban, rather than
control, payments if it felt a robust case for doing so had been made. If the
Government insists on proceeding with the legislative route, however, it urges that
the proposals in their current form be reconsidered, for the reasons set out above.

We understand that the Lord Chancellor has asked his officials for advice on the
PCC's response. We have suggested to our counterparts in LCD that if the Lord ,
| | ) 585
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' '..IDL Case 10937 PAYMENTS TO WITNESSES & SECT ION 19 PROSECUTlON OF
' OFFENCES ACT 1985 -

.-
DY

Issue:
Whether to agree with the Lord Chancellor s proposed course of actlon (hlS letter

" of 8 August to the Deputy Prime Mlmster is at Flag A) in response to the

consultation exercise on establishing a criminal offerice for making payments to
W|tnesses in cnmlnal proceedlngs The: Lord Chancellor proposes to:

Ce proceed W|th leglslatron to |ntroduce a crlmlnal offence of. maklng or

agreelng to. make, or recelvmg, payments to-witnesses or potentlal witnesses
-in crlmlnal proceedings Inr the Autumn; but only if the newspaper indtistry
. fails to come up with-satisfactory proposals to strengthen self regulation in
this area in the interim (subrnissions of 1 and 20 May are attached at Flag B

for background reference); and

amend Section 19 of the Prosegﬂtlon of Offenctes Act 1985 to extend llablllty

for costs as a result of improper or unnecessary acts in criminal cases to third ..

parties (following the collapse of the trial of the Leeds United footballers due
to articles published by the Sunday Mirror).

Recommendation: _ :
That you agree with the proposed course of action on both payments to witnesses

and amending Section 19, but express your hope that improved self regulation on
the former will make legislation unnecessary.

Timing:
URGENT. The Lord Chancellor is seeking responses by 22 August.
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N ackground A :
- ThePCCand other newspaper bodles have vngorously opposed the mtroductlon of
. b legislation’ relatirig to payments to witnesses, arguing that such a step wouldbe .~ - - - .

- dispropartionate to ‘the level of mischief identified, and would in.any case be e

“ineffective against similar cases occurring in‘the futiire. In the:face of these. o
concems, and following a ‘suggestion from- industry bodies, the. Lord Changcellor has - - .

- agreed to give theman opportunity to come up with satisfactory proposals to o .
improve self regulatlon in th|s area before the Government proceeds wuth A
leglslatlon :

. *

P - B .,'The relevant section-of t_he PCC's Code'of P_rat:tice states: .

The payrnent-or*
 citedto:give-gviden _
: w1tness <houldbeadvisad oF ehis), - -

_ The clause ‘was. strengthened in 1996, followmg controversy -during the Rosemary
. West trial, and the'PCC'has shown a wrllmgness to look at amend‘ ng it further to
- address the LCD's concerns T S - ST

Lt "We believe that.the newspaper industry has produced some persuasive arguments
against the proposals as originally envisaged, particularly in regard to whether they
are proportionate to the extent of the problem, and why payments by the press -
should be seen as a greater danger/to the administration of justice than payments

_rmade by other bodies such as the police (eg: as demonstrated by the witness
statements made during the Damilola Taylor case). We have been involved in
discussions at official level between the LCD and the newspaper industry at the-
PCC over the last couple of months, and have encouraged the LCD to pursue the
industry’s proposal to look at strengthening its Code of Practice in this area, if it
can be proved to be effective in preventing future mischief.

We have received through official channels a draft letter which the Lord Charicellor
would send to the PCC explaining his proposed course of action if he secures
colleagues’ approval to the proposals outlined in his letter of 8 August. It is clear
from the draft (attached at Flag C), that LCD intend to take a very robust line on all
these issues. There may well be a sticking point over the issue of the public interest
defence, however, which the PCC would like retained in some form, and the LCD
would want to see removed from the point when ‘active criminal proceedings’ have
begun.
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' - Whilst newspapers have béen identified by 1 the LCD'as the chief culpfits'on wrtness
payments, thie proposals whether pursued through self regulation or leglslatlon, S

" would cover the medi& in general; and we have ensured that the relevant .

. information on: broadcastlng regu(atrons in thls area- has been passed to LCD :
offrcrals N P LT e L e e e

'If the legrs(atlon were to prove necessary, then the LCD. mtends to mclude its’
L proposals in'the Home Office’s Sentencmg -and Criminal Justice Billin the next ..
- ‘session, subject totwo chariges of detail from that originally outlmed (extendmg
*_ the offence to include offers of payments as well as agreements to make
© payments;and narrowmg the perrod of-the offence from when a trial is * lmmlnent
" or pendmg to when itis actlve as defined under the Contempt of Court Act e

"-_.’1981)

e The draft reply agrees to the Lord Chancellor s pr0posed course of actlon,L but .
"expresses the hope that lmproved self regulatlon witl make legrslatlon unnecessary,. P

[TV

AN
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T DRAFT REPLY FROM SECRETARY OF STATE To THE LORD CHANCELLQR s SR S

The Rt Hon The Lord: Irvme of Lalrg
" House of Lords .

_London e
. SWIA'OPW

g Thank you fo'r coi;')’ing to me:)_/our l‘etter of 8’AL'132US% t"o"th"e Dépufy Pr ime'Minister, |

C seeklng colleagues agreement to  your proposed course of actlon on payments to _ '

'_ W|tnesses and extendlng llablllty for costs in cr|m|nal cases to th|rd partles
| ) agree with your- proposed course of actionon both these issues.” 1 recognlse the
cruaal |rnportance of: ensurlng that ewdence glven in crlmlnal proceedlngs is not -
- ' seén to- be talnted by flnanclal reWard from any source and in ensUrlng that medla‘ .
; ' coverage, éither before'or durlng a trial, does not adversely influénce the - .
‘Jellberatloa’ of juries. A,s a matter of prlnciple, however, | very much agree that
o . we should give the media an opportumty to come up W|th proposals to strengthen L
'their own regulatlons in the area of witnéss’ payments before taking the leglslatlve' B
4 route. The PCC’s Code of Practice was. previously strengthened in this respect |
followmg the Rosemary West tnal and [ would hope that it would prove possrble
| " -to strengthen it further to’ mlnlmlse, or mdeed eliminate the risk of future

' :mISChIEf

From the media’s reaction to the consultation proposals, leglslatlon would clearly
be controversral and would not ne'ééssarlly be more effective at preventing

" mischief than strengthened self regulation in this area, if the latter can be achieved
to our satisfaction in the coming months. As you state, pursuing the self
regulatory route would also éstablish a broader period for the offence than wouldl
be likely under legislation, and it would also avoid the Government having to
defend making a distinction between witness payments made by the press, and

those made by other bodies, such as the police.
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l would however, be content for you to proceed wrth the ieglslatlve optlon |f We .

_ are unable to persuade the medra to strengthen self regulatron satlsfactonly

‘.,

- TESSA JOWELL -

. ey *

. ‘.
a2
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FrOM THE RIGHT HONOURABLE THE LORD IRVINE OF LArG - - FDI
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- 4 Department for Culture, Medla and Sport
- | pavE RECEVED n § AUG zuuz

' o , a.u;‘xster 5SS Tl - - .-
- - The Rt Hon John Prescott MP - 'wm,. 'my;ce&nraftneplybylé‘lllo? [t [T
Deputy-Prime Minister & . . .1~ - |AtvicaasApproptiateby . /-~ 1.4 " =~ °
.First Secretary of State . . 2 For nfofemation only '
Cabinet Office L mEseeny Tow
70 Whitehéll B - . Da.-‘ﬁorofStrat&Com "~ - .
- London A o pmateSecretary?) 1] S s
- '+ - | Biary Secretary ( Yo e e
SWIA EAS . : " | PCU REFERENCE: *ﬂ?

‘Dear . | &

j Vm Mm&

S PAYMENTSTOWITNESSES
IR +""SECTION 19 PROSECUTION OF OFFENCES ACT 1985

.-On 11 Januarv 2002, you gave me DA agreement (i) to issue a. consuItation paper about :
outlawmg pay ments to witnesses in criminal’ proceedings with a view to publication,. and (ii) |
to amend scction 19 Prosecution of Offences Act 1985 to. empower ‘the criminal ceurts to )
order a third _party to pay costs whxch lns or her mproper or unnecessary act has caused a '
party or partxes to mcur. N ST o T

- Thls Ietter s&ekS' : : C i
(i) DA agreement that we should proceed with the leglslatlon banmng payments to
- witnesses, subject to two changes of detail to the proposals in the Consultation Paper; but
only if the Press Complaints Commission (PCC) and other media regulators do not come
. forivard by the Autumn w1§h~ satlsfactnry pr0posals to achxeve the same effect through
self-regulation; and -
(ii) LP agreemnient to include the sectmn 19 amendment in either my own Courts Reform
Bill or David Blunkett’s Sentencing and Criminal Justice Bill in the next Session; and if
necessary to include the payments to witnesses legislation in David’s Bill. .

[ F

I would be grateful for a response by 22 August.
Payments to witnesses
The Payments to Witnesses Consultation Paper stated that the Government intended to make this

practice a criminal offence, and sought views only on the details. The response was predictable.
Media respondents were strongly opposed in principle, but had no significant new arguments, and
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" ‘mdde few comments on the detalls Others were gcneraliy supporuve 1 wﬂl pubhsh a full analysns_ )
ofthe responses m due course. . S e e -

L I propose two changes of detall as result of consultatlon

The oﬁénce should includg oﬁ%r,s' of payment as well as. agreements to make payments and the-
‘paymenils themselves. The.recent Amy. Gehnng case illustrated that a distiiction ‘between offers
. and agreements could be difficult to draw in practice The PCC alrea.dy régulates offers in its
" Code of Practice to some éxtent.” I do mot propose .that mere requests for ‘payments by
. Witnesses should bea ciiminal offence Wxtnesses are Iess hkely to be conversant with the law
A ‘than the media and may well oﬂ'endunmttmgly Lo SO

. The perzod in whzch payments are-banned should be when proceedmgs are. ‘active’ as dej‘ned ;
_ “inthe Contempt of Court Act 1981.. This mears the ban on payments would begin at the tirne" of
" arzest or charge. The Consultauon Paper proposed that " the ‘prohibition penod should begin . *
_'whenproceedings aré ‘imminent or pendmg This. ~would iriclude ‘the period shortly before. -
~drrest or charge But the terfn ‘imminent or pending’ is xiot defined in détail which n may make it .
dlfﬁcult for mtnesses and Joumahsts to understand and adhere to, the law e e R

.Selfregulaﬁon R S e S
"Followmg the PCC’s: response to the Consultatmn Paper, I msuucteEl my ofﬁmals to dxscuss w1th _
_- them their proposal 10 tackle the i issue ' by, strengthening their Code of Practice. The Code currently -
.provides that payments shouId not be offered or made to witnesses or potentlal witnesses in current  ©
. .criminal proceedings, tiriless the material concernéd ought to be published in the public interest and -
.there is an overndmg need fo make or prom1$e payment for this to'be done. The definition of .
. 'pubhc interest is opern-ended, but is said to include the preven’uon, Or: exposu.te of crime, the_
: protectlon of pubhc health and safety and the exposure of mlsleadlng statements.

~ PCC has now mdxcated that it is prepared to consxder amending its Code S0 thai, in effect it bans
offers and payments during crimibal. proceedings. It has also agreed in- prmcxple to extend the
. .’ scope of the Code’s existing provisions on payments to apply to potennal \mmesses in. possﬂ:le S
criminal - proceedmcrs, “and 1o make exphcxt that payments condmonal on convmnon are 7
unacceptable in all cucumstances . - :

‘ Ther'e is-a risk that sel-f-regulatlon wﬂl be less effective because it does not carry the same deterrent
effect -as a criminal offence: Against that, we ‘would avoid the need to carry controversial
legislation that the media would vigorously oppose, and we gain the extension of self-regulation to
cover the period before proceedmgs Where it would be evtremely difficult to ﬁa.me workable
legislation.

If colleagues agree that we should pursue this option, I would write to the PCC setting out the basis
on which the Government would be prepared to withdraw its proposal to legislate. The PCC would
have to produce tightly drawn and explicit amendments to its Code to ban any payments during
‘active criminal proceedings and conditional payments at any time, and to extend the existing
-controls to payments made before potential criminal proceedings. It should complete the process of
.drafting and consultation on these amendments by the end of October. It would be necessary for all
other media regulators to agree 10 equivalent changes, where necessary, to their own Codes. I
would make clear that the Govermment would. be quick to legislate if satisfactory proposals could
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. not be agreed OF should there be any ﬁlture mcldent in' breach of the revxsed Code. 1 would copy: ..
-~ the. letter to other med1a reaulators and ma.ke a Press announcement about it. ' SRel

_ In d1scussmns w1th oﬂ’icmls the PCC has argued that there should remain’ a lumted pubhc mterest
- cxccptlon for payments hecessary to bnug to light: mformauon or ev1dence relevant to the course of
. .justice in the proceedings: They raise the hypothctrcal scenario that mveshgatwe journalism, -

_ 'contmmno after proceedings have begun mlght bring to light a new poteritial witness who is only" -
‘ prepared to corne forward if paid by the Press. I arri not aware Of ¢ any cas¢ where this'situation kas
. .arisen, and doubt that sucha witriess would cany any cred1b111ty wrth a jury. Rather such a wrtness T

N would be cross exammed in such' a way as would be ‘likely to pre_]udme the siiccess of the

_ prosecutron My view remains that there 1§ no. eoncewable pubhc mterest in payments to w1tnesses
"~ . .omce proceedmgs have begun. - . |

o Sectron 19 Prosecutwn of Offences Act 198: : : e
. I announced. the Government's intention to-amend section 19 of the 1985 Act at thc same hme as I
«. published-the Payments to Witnesses Consultanon Paper last March. Section 19 deals’ with, costs *-
* incurred by one party.as a result of the i unproper or’ unnecessary act of another The amendment -
would extend itto- empower ‘the court to order costs- ag%nnst a non-party. ‘The: o1v1l courts already :
" have -an eqmvalent power. ‘The power is dimed i in parttcular at the sﬁuauon wliere prejudlcml
‘ pubhc;ty causes 'a tnal to Be abandoned, ‘as last 'year in R v Woodge and othcrs (the Leeds
L Footbellers _case), at substannal cost to pubhc funds S L. :

I arm: now seekmg Lp aj,:greernent to mclude thls one-clause provmon in elther the: Courts Reform _,: E
Bill or the Sentencmg 'and Criminal Tustice Bill." I believe it would fit sensibly within the likely.
- scope of erther Instructrons to Counsel could be completed very. quickly once colleagues agree

- ITam also seekmg Lp agreement, ona provrswnal basxs should the media’s detaﬂed proposals on

-+ self-regulation prove unsatisfactofy, to include leblslanon on- payments to witnesses in- ‘the-

; Sentencmg and Criminal Justice Bill. (I doubt that the creahon of 2 criminal offence would fit the - .
scope of the. Courts Reform B1ll) This will be & to 10 clauses and instructions can be’ ready for
_counstl 1'mned1ate1y should we make a dec1s;on to proceed in November. - - . .

Tam copying this letter to the ane Mlmster members of DA Commrttee of LP Comrmttee First
Parhamentary Counsel and Sir Richard Wilson. .

.,‘

_. 7 . Yours ng{ j

Approved by the Lord Chancellor
and signed in his absence
by the Private Secretary
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.. Professor Robert Pinker .
. Acting Chairman. . _

* Press.Complaints-Commission - . - - Coe
: ..I'Sal'isburySqqg;e -~ R S
_ London EC48JB - C S _ ~

o Augist20Q2. o

e
% PAYMENTS TO WITNESSES .

.
$
;-

I have now considered the outcome' of the consultation on Paymerits to Wi_tngéses,'ana official§’

0 Troressor. et Adrive. Glawan, PCC 17

have repoited to me the outcome of your. discussions with them about tackling ”the_‘pr'(?blém"tltirqugh. L

" self-regulation. ‘I am writing to tell you how the Government intends to take the issiie forward. I

intend to make an announcement about contents.of this letter on 29 August and enclose a copy of -

. the Press I_\Totfce embargoed until then.

-

**We remaiii determined to puf an end fo 'i;l_ié'p_rag::t'ice of paying witnesses, fot. their storjes during.
active criminal proceedings. Iam entirely unconvinced by the drguments that the issue has arisen'in -

‘only a small number of cases and that there is rio evidence of actual mischief, We are concemned
here with a practice that creates a plain and inherent risk to the course of justice, and for which
there can be no conceivable justification, once proceedings have begun. Different considerations
apply before someone is arrested or clafged. I have no wish to hinder legitimate investigative
journalism, which I recognise can play a'valuable role in detecting crime and which will sometimes
necessarily involve payment.” But I do wish to ensure there can be no repetition of the disgraceful
events that occurred in the Gary Glitter case. ' :

However, if satisfactory forms of words can be agreed, the Government is preparéd to pursue these
objectives through self-regulation rather than legislation. It will of course be necessary -for all
media regulators, that is those who oversee broadcasters as well as the Press, to agree to adopt this
approach. '

A satisfactory self-regulatory regime would need to go beyond the existing PCC Code in three
ways. First, it should make clear that there could no public interest in paying a potential witness in

active criminal proceedings. Second, it should state explicitly that payments conditional on -

conviction are unacceptable in all circumstances. Third, the existing provisions about payments to
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witnesses in current criminal proceedings should apply rather to possible future proceedings. That
is to say that offers and payments to witnesses of alleged criminal offences should only be made
where payment is necessary and publication in the public interest (for example, to expose a crime),
and there should be a duty of disclosure if the interviewee later became a witness in proceedings.

It is important that amendments to the Code achieve this (and any accompanying gurdance) should

be clear and exphcrt so that editors are in no doubt what is expected

In discussions with my officials, you argued that there might be one circumstance in which a
payment to a potential witness in current proceedings might be justified in the public interest. This
was where investigative journalism, continuing after proceedings had begun, brought to .light new
evidence in the form of a potential witness who was only prg)ared to come forward if paid by the
Press. Ihave to say I am not convinced there is a case fo: makmg this exception. So far as [ am
aware, it is wholly hypothetical scenario; and if it did ever arise, I very much doubt that the witness
could be used because he or she would carry no credibility with the jury. My view remains that
there isno concervable pubhc mterest in payments to w1tnesses once proceedmgs have begun o

o1 apprecmte that should _you wish to pursue self regulatron on the basrs I have outlmed you would T
‘need to draft appropnate -atnendments to the Code and then consult the industry. T would hope that -+
.process can be completed by the end of October 2002. L

I should stress that the Govemment remains ready to legislate, if satisfactory pr0posa1s cannot be -
.agreed, or should there be ariy future incident in breach of the reviséd Code:" That legislation would L
: .be based on the scheme in the Consultatxon Paper, sub_] ect, to two changes followmg consultatlon .

-:'The offence should mclude offers of payment as well as agreem@.ts t‘o make payments and the
payments themselves.. As you have pomted out, your Code already chvers these, and the Amy
-Gehnng case 1llustrated that a drstmctlon between oﬁ”ers and agreements could be drfﬁcult to ‘draw _

~-.1npractice o e o S R T

. The perrod in Whlch payments ate banned should be when proceedmgs are act1ve as deﬁned In the. -
r'-Contempt of Court Act 1981. This ig slightly nafrower. than the ‘imminent or pendmg test

proposed in the Consultatton Paper because it would notinclude the pedod 1mmed1ately befare

_ arrest or chargel Tam makmg the change in the light of arguments that-the term ‘active’ is clearer
~and more famﬂrar, and so should make-it easier for wrtnesses and ]ournahsts 10 understand and o

- 'adhere to fhe law. .

I am copymg th1s letter to ‘the Controller of Ethonal Pohcy at the Bntlsh Broadcastmg:

: .Corporatlon, the’ Director "of ' Programmes, Adverfising and Sponsorshrp at .thé Independent - .
. Television’ Comm1ss1on the Director of Programming and Advertrsmg at the Racho Authonty, and | K
. -ona.nmformatlon onlybasis to the Broadcastmg Standards Commrssron R . S

.o Yours
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LORD CHANCELLORS DEPARTMENT CONTEMPT OF COURT

" (1) Consultation on (Dutlawmg Payments to Wltnesses . :
" (2) Prejudicial Publlcrty Leeds Footballers Tnal Power to Award Costs Agamst B

'Thlrd Partles E

- lssue . <
The Lord Chancellor is seekmg agreement to (1) the text of a consultatlon paper on

" payments to witnesses; and (2) amending section 19 of the Prosecution of -

‘Offences Act to erpower the criminal courts to order a thn'd party to pay costs for .
: e e

r»-.

o e ..‘.

_-creatlng/‘causmg pFEJUdrClai publraty- B R

. Recommendatron -
That you agree both the draft.text (subJect to some minor draftlng changes and

clarifications to.be handled by officials) and the prejudicial publicity proposal A
draft letter for you to send to the Lord Chancellor is attached.’

f
/0"‘

Timing: ‘
Urgent The LCD have asked for a reply.by 21 DECEMBER.

Background: '
In the wake of the Paul Gadd (Gary Glitter) case the Lord Chancellor proposed a

review of the law of Contempt with a view to introducing legislative proposals
dealing with payments'to witnesses and pre-trial publicity. There were legitimate
concerns about the potentially pernicious impact of payments to witnesses on the
course of justice, for instance by influencing witness' testimony (the West case) or
by undermining the credibility of a witness (Gadd). The press Code of Practice has
been strengthened in this area and seems to have been moderately successful in
modifying editars behaviour and curbing incidences of payments. However, the
official Worklng Group set up by the Lord Chancellor has recommended 3 new
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1 offence forbidding payments or agreements to make Pa)’me"ts to wrtnesses n :
crlmmal trlals e - A

T " - The Lord’ Chancellor propOsed a consultatlon exerclse on these leglslatrve proposals :
.+ .. . "and DCMS has been invited to:comment on successive drafts, . The final version of .
- the consultatron document is attached Whrle I recommend you-agree the maiii "
thrust of the draft there aré some lmportant pomts of drafting and clarlfncatron to

be made and I wrll purSUe these wrth off’ cialsat LCD.

~ On pre- trral publrclty no’ legrslatwe actron is proposed but the Press Complamts IR
- -Commlssron will be invited to strengthen the Code of Practrce R .ot

o 'The Lord Chancellor also proposes a new power in contempt proceedmgs to order
.- costs against a non-party. .In the.trial of the Leeds footballers earlier this year the - » -
’ - judge decided'that articles. publlshed by the Sunday Mirror durmgthe trial gaverise”. .- 7.l
_ -to.a substantial rrsk of prejudrce and that thereshould be a re-trial. Under sectron Lo
" 16 of the Prosecution of Offenices Act: 1985, the- court may, and’ usually does; order
 that paymént be made of sore or all of the costs of an acquitted defendant out of o
central funds. Sectron 19 of the 1985 Act deals with costs incurred: by one partyas -
~ aresult of thei rmproper or unnecessary act of. another but it-does not empower-the
.court to order costs aghinst a non-party. ‘This power exists in crvrl courts and the.
'LC proposes’ the extension of this legrslatlon to the cnmmal coiurts, Although the’
Lord Chancellor mdrcates he does not expect & reaction from the press over the :

‘.:mtroductron of thrs new power hrstory suggests ‘they wrll react

E R

e g- Taoes

( . Head of Music Industry Branch/Press Regulati.on

-1
o
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