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A. KEY POINTS

OFCOM ■ ■  . .

1. Sky s u p p o rts  th e  G ove rnm en t's  p ro p o s a ls  t o  r e l y  on
c o m p e t it io n  law  whenever . p o s s ib le  i n  p re fe re n c e  . t o  
s e c to r  s p e c i f ic  r e g u la t io n ,  and to  p la c e  OFCOM un de r a 
d u ty  to  'be a l i g h t  to u c h  r e g u la to r .  ,

2 . I t  i s  e s s e n t ia l  th a t  OFCOM a p p ly  c o m p e t i t io n  la w  i n  a
tra n s p a re n t and a c c o u n ta b le  way and t h a t ,  s u b je c t  t o  
due p ro c e s s , a l l  d e c is io n s  a re  re ache d  w i t h in  
c o m m e rc ia lly  a c c e p ta b le  t im e s c a le s .  . .

S p e c t n m  •

3 . The. Government needs t o  p u b l is h  i t s /  re spon se  to  th e  
Independen t Review o f  R ad io  S pectrum  Management ( th e

- Cave Review) q u ic k ly  so th a t  th e  in d u s t r y  h a s -. 
s u f f i c i e n t  t im e  to  comment on i t s  p ro p o s a ls .  .. .

4 .  The p r o v is io n a l  p ro p o s a ls  a l lo w  f o r  th e  in ^ le m e n ta t io n
i n  f u l l  o f  th e  recom m endations o f  th e  Cave R eview . 
They do n o t address a c l e a r l y  i d e n t i f i e d  p rob le ra  and 
a re  u n w o rk a b le . .

M u s t  C a r r y /M u s t  O f f e r

5 . D i g i t a l  s a t e l l i t e  i s  an open p la t fo r m ,  i n  c o n t r a s t  to
c a b le . B ro a d c a s te rs  can o b ta in  c a p a c ity  fro m  a 
r e le v a n t  s a t e l l i t e  o p e ra to r  (SES o r  E u te ls a t )  and 
r e t a i l  . o r  o th e rw is e  p ro v id e  t h e i r  own cha nne ls  
in d e p e n d e n tly  o f-  S k y 's  pay  TV p a cka g e s . , T h is  i s  
a c h ie v e d  th ro u g h  access b e in g  made a v a i la b le  t o  th e  EPG 
and, where a p p ro p r ia te , . ,  th ro u g h  th e  p r o v is io n  o f  
c o n d i t io n a l  access s e rv ic e s  ( e n c ry p t io n ,  e n t i t le m e n t  
and r e g io n a l !  s a t  io n ) . Sky i s  r e q u ir e d  t o  p ro v id e  EPG 
and c o n d i t io n a l  access s e r v ic e s  on a f a i r ,  re a so n a b le  
and n o n -d is c r im in a to ry  b a s is .  ,

6 . The D ir e c to r  G enera l o f  T e le co m m u n ica tio n s  r e c e n t ly
c o n c lu d e d : ' P u b l i c  s e r v i c e ,  b r o a d c a s t e r s  s h o u ld  p a y  a

■ c o i m e r c i a l l y .  n e g o t i a t e d  r a t e  f o r  c o n d i t i o n a l  a c c e s s  
s e r v i c e s  ... T h is  i s  t h e  b a s i s  o n  w h ic h  t h e y  w o u ld  e x p e c t

■ t o  p a y  f o r  a n y  o t h e r  s e r v ic e  w h ic h  t h e y  n e e d  t o
p u r c h a s e ,  i n c l u d i n g  ■ r e g u l a t e d  s e r v ic e s . . .  R e g a r d le s s  o f  
[ a n y  f u t u r e  'm u s t  o f f e r ' ] -  r e q u i r e m e n t ,  . c o n d i t i o n a l  

a c c e s s  p r o v i d e r s  w i l l  n o t  b e  a b l e  t o  c h a r g e  a b o v e  
l e v e l s  t h a t  a r e .  f a i r ,  r e a s o n a b le  o r  n o n ­
d i s c r i m i n a t o r y .  '  •
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M e d ia  -O w n e rs h ip  • ■

7. C ross media o w n e rsh ip  r u le s  s h o u ld  be  a b o lis h e d  i n  
t h e i r  e n t i r e t y .  C o m p e tit io n  la w  ( in c lu d in g  m e rge r 
c o n t r o l  ru le s )  -  co u p le d  w i t h  i m p a r t i a l i t y  re q u ire m e n ts  
-  i s  s u f f i c i e n t  to  ensure  p l u r a l i t y  and d i v e r s i t y  i n  
th e  m e d ia . ' ■ ' ' • . ' ,

. -  ̂ ' •

P u b l i c  S e r v i c e  B r o a d c a s t i n g  (PSB)

a. Governm ent p o l i c y  m ust be based  on a c le a r  a n a ly s is  and. 
u n d e rs ta n d in g  o f  th e  r o le ,  p u rp o s e  and scope o f  PSB i n  
th e  w id e r  com m un ica tions  la n d s c a p e . Such an a n a ly s is  
has y e t  to  ta k e  p la c e  and c a n n o t w a i t  u n t i l  d i g i t a l  
s w itc h o v e r .  . . •

9.0FC0M  s h o u ld  be g iv e n  o v e r a l l  r e s p o n s ib i l i t y  f o r  • th e  
a p p ro v a l o f  any p ro p o se d -n e w  BBC s e r v ic e s  and f o r  th e  
s c r u t in y  o f  th e  new BBC c h a n n e ls  t h a t  have  a lre a d y  been 
a p p ro ve d . A p p ro v a ls  and re v ie w s  s h o u ld  be c o n s id e re d  
w i t h in  th e  c o n te x t  o f  a more r ig o r o u s ly  d e f in e d  p u b l ic  
s e r v ic e  r o le  and re m it#  and w i t h  a s p e c i f ic ,  o b l ig a t io n  
t o  e n su re  t h a t  such s e rv ic e s  do  n o t d u p l ic a te  -  o r  
fo r e c lo s e  e n t r y  by  -  com m erc ia l s e r v ic e s .

B. BACKGROUND ON SKY

10. T h ir te e n  y e a rs  ago BSkyB p io n e e re d  d i r e c t  to  home 
(DTH). s a t e l l i t e  b ro a d c a s t in g  i n  th e  U K .and I r e la n d .  A t

. s i g n i f i c a n t  r i s k  and expense , th e  company i n i t i a l l y
■ la u n c h e d  f o u r  new c h a n n e ls  in c lu d in g  E u ro p e 's  f i r s t  

in d ig e n o u s  2 4 -h o u r  news c h a n n e l.  Sky News, th e re b y  
in c r e a s in g  c o m p e t i t io n  i n  t e l e v i s io n  .s e rv ic e s  and 
c r e a t in g  a new b ro a d c a s t in g  p la t f o r m .  ,

11 . O th e r  b ro a d c a s te rs  soon fo l lo w e d  B S kyB 's  le a d  b y  
le a s in g ' tra n s p o n d e rs  and a c c e s s in g  th e  base o f  DTH s e t

• to p  b o xe s . By th e  , m id -1 9 9 0 s , more th a n  40 channe ls  
. w ere a v a i la b le  to  UK and I r i s h  v ie w e rs  on, th e  ana logue ' 

s a t e l l i t e  p la t fo r m .  •

12 . I n  1998 BSkyB lau nph ed  i t s  d i g i t a l ,  s e r v ic e  i n  th e  UK
and I r e la n d .  Three  y e a rs  l a t e r  i t  m ig ra te d  f u l l y  from  
a n a lo g u e  to  d i g i t a l  te c h n o lo g y  and s w itc h e d  o f f  i t s  
a n a lo g u e  s ig n a ls .  . ,

13 . To d a te , th e  company has in v e s te d  more th a n  £2 
b i l l i o n  in  d i g i t a l  t e l e v i s io n .  As a t  3 i  M arch 2002, 
m ore • th a n  5 .8 8  m i l l i o n  s a t e l l i t e  homes in  th e  UK and

■ I r e la n d  s u b s c r ib e d  t o  Sky D i g i t a l .  D i g i t a l  s a t e l l i t e
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v ie w e rs  can choose fro m  more th a n  300 ch a n n e ls  fro m  
many d i f f e r e n t  b ro a d c a s te rs , in c lu d in g  BBC, ITV , 
Channel 4., D is c o v e ry  N etw orks E urope, N a t io n a l 
G eograph ic , H is to r y  Channel and A r ts w o r ld .  T he re  a re  
sco re s  o f  f r e e  to  a i r , t e le v is io n  ch a n n e ls  -  and a w ide  
range o f  ra d io  s e rv ic e s  -  on th e  d i g i t a l  s a t e l l i t e  
p la t fo rm ..

14. D ig i t a l  s a t e l l i t e  i s  an open p la t fo r m ,  i n  c o n t r a s t
, to  c a b le . B ro a d c a s te rs  can _ o b ta in  c a p a c ity  fro m  a

re le v a n t  s a t e l l i t e  o p e ra to r  (SES o r  E u te ls a t )  and 
r e t a i l  o r  o th e rw is e  p ro v id e  t h e i r  own ch a n n e ls  
in d e p e n d e n tly  o f  .S k y 's  pay TV pa ckage s . T h is  i s
a ch ie ve d  th ro u g h  access b e in g  made a v a i la b le  to  th e  EPG 
and, where a p p ro p r ia te ,  th ro u g h  th e  p r o v is io n  .o f 
c o n d i t io n a l  access s e rv ic e s  (e n c ry p t io n ^  e n t i t le m e n t  
and r e g io n a l is a t io n )  . The r e le v a n t  BSkyB com panies a re  
re q u ire d  to  p ro v id e  these , s e rv ic e s  on a f a i r ,  
re a s o n a b le  and.- n o n ^ d is c r im in a to ry  b a s is .  Sky has
e n te re d  o v e r 180 agreem ents w i th  t h i r d  p a r t ie s  f o r  
th e s e  re g u la te d  s e r v ic e s . -

15. Sky has p io n e e re d  the- deve lopm en t o f  in t e r a c t i v e
t e le v is io n  in  th e  UK. V iew e rs  can use e m a il,  shop on 
s c re e n , p la y  games' and p la c e  b e ts .  Sky S p o rts  A c t iv e  
e n a b le s  v ie w e rs  to  change camera a n g le s , access m atch 
s t a t i s t i c s  and w a tch  m atch h ig h l ig h t s .  Sky News A c t iv e  
g iv e s  v ie w e rs  an a l t e r n a t iv e  news s e r v ic e  c o m p r is in g  a 
c h o ic e  o f  news fee ds  and summaries.- • . -

16. Sky^s DTH b ro a d c a s t in g  s e rv ic e s  a re  l ic e n s e d  and 
.re g u la te d  by  th e  In d ep end en t T e leV i'S io rr~  Commi'ssion"
(" IT C ")  p u rs u a n t t o  th e  UK B ro a d c a s t in g  . A c t 1990 as 
amended and supp lem ented  by  th e  B ro a d c a s t in g  A c t 1996,

17. Sky i s  a ls o  re g u la te d  b y '  th e  O f f ic e .  o f  
T e le co m m u n ica tio n s  ( " O f t e l " )  p u rs u a n t to -  tw o c la s s  
l ic e n c e s  u n d e r th e  UK T e le co m m u n ica tio n s  A c t 1984 in  
r e la t i o n  to  c o n d i t io n a l  access a n d . access c o n t r o l  
s e rv ic e s  f o r  d i g i t a l  t ra n s m is s io n s .  ■ ' ,

18. I n  a d d i t io n ,  Sky i s  s u b je c t  to  th e  EU c o m p e t it io n  
la w  re g im e  and t o  in d iv id u a l  n a t io p a l  reg im es i n  th e  
c o u n t r ie s  i n  w h ich  i t  o p e ra te s .

ISSUES

OFCOM
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19. G iven  th a t  th e  Government p roposes  t o  move away fro m  
s e c to r  s p e c i f i c  r e g u la t io n ,  Sky s u p p o r ts  the_ f a c t  t h a t

• 'OFCOM w i l l  have c o n c u rre n t pow ers w i t h  th e  OFT to  
e x e rc is e  th e  c o m p e t it io n  powers o f  th e  C o m p e tit io n  A c t 
1998 in  r e la t i o n  t o  th e  com m un ica tions  s e c to r .

2 0 . I t  w i l l  be im p o rta n t^  how ever, t h a t  OFCOM e x e rc is e s
i t s  c o m p e t i t io n  pow ers i n  a t r a n s p a re n t  and a c c o u n ta b le  
way, a d h e r in g  t o  th e  . p r in c ip le s  o f  th e  B e t te r  
R e g u la t io n  Task F o rce  (as s e t o u t i n  s e c t io n  3 (2) (a) o f  
th e  d r a f t  B i l l )  . Sky . i s  co n ce rn e d  , t h a t  .these  
p r in c ip le s  have n o t been g iv e n  s u f f i c i e n t  p rom inence  i n  
t h i s  d r a f t  o f  th e  B i l l :  OFCOM i s  n o t u n d e r a d u ty  t o  
a p p ly  th e s e  p r in c ip le s ,  r a th e r  i t  o n ly  needs t o  "have 
re g a rd "  t o  them , as th e y  have been in t r o d u c e d  in t o  th e  
d r a f t  B i l l  i n  s e c t io n  3 (2 ) (a ) ,  as opposed t o  u n d e r th e  
d u t ie s  i n  s e c t io n  3 ( 1 ) .  .

21 . W h ile  in te r e s te d  p a r t ie s  m ust be g iv e n  s u f f i c i e n t
o p p o r tu n it y  to ' d e fe n d  th e m s e lv e s  a g a in s t  any 
a l le g a t io n s  o f  in f r in g e m e n t  o f  c o m p e t i t io n  la w  o r  
r e g u la t io n ,  d e c is io n s  s h o u ld  be re a ch e d  w i t h in  a 
c o m m e rc ia lly  a c c e p ta b le  t im e s c a le .  . .

2 2 . T h is  has n o t a lw ays  been th e  case to  d a te .  . F o r 
exam p le : .

-  I t  i s  n e a r ly  tw o  and a h a l f  y e a rs  s in c e  th e  OFT '
- f i r s t  announced t h a t  i t  w o u ld  re v ie w  i t s

r e g u la t io n  o f  S k y 's  p o s i t io n  i n  w h o le s a le  pay  TV,
. b u t  i t  s t i l l  has n o t  re a ch e d  any f i n a l

c o n c lu s io n s ;  and '

-  I n  Septem ber 2000, Sky and NTL s ig n e d  a
d i s t r i b u t i o n  ag reem en t, s u b je c t  t o  a p p ro v a l, o f  th e

■ DGFT, w h ic h  was n o t i f i e d  t o  th e  OFT i n  O c to b e r
2 0 0 0  f o r  a d e c is io n  u n d e r  C h a p te r I  c f  th e  

_ C o m p e t it io n  A c t  1998. 17 m onths l a t e r ,  i n
.F e b ru a ry  2002, th e  OFT in fo rm e d . S ky and NTL th a t  
i t  was c lo s in g  th e  f i l e  on  i t s  in v e s t ig a t io n ,  
w i th o u t  re a c h in g  a d e c is io n  on th e  ag reem ent. 
T h is  m eant t h a t  th e  ag reem en t c o u ld  n o t be

' ■ im p le m e n te d . .

2 3 . D e la y s  and outcom es o f  t h i s  k in d  a re  enorm ous ly  
d is r u p t i v e  and underm ine  b u s in e s s e s ' a b i l i t y  to  
o p e ra te .  The C o m p e tit io n  A c t 1998 a lre a d y  c o n ta in s  
pow ers i n  p a ra g ra p h s  7 o f  S c h e d u le s  5 and . 6 f o r  
com pan ies t o  seek d i r e c t io n s  fro m  th e  c o u r ts  t o  ensure  
t h a t  th e  DGFT re ache s  d e c is io n s  w i th o u t  "undue de lay "-. 
Y e t th e s e  p r o v is io n s  have n o t  been  b ro u g h t in t o  fo r c e .
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24. Sky n o te s  th e  p r o v is io n s  o f  s e c t io n  3 (5 ) o f  th e  
d r a f t  B i l l  c o n ce rn in g  th e  r e s o lu t io n  o f  any c o n f l i c t  
betw een OFCOM's d u t ie s .  Sky b e l ie v e s  t h a t  OFCOM s h o u ld  
p ro v id e  reasoned d e c is io n s  i n  such cases , i n  acco rdance  
w i t h  th e  a c c o u n ta b i l i t y  and tra n s p a re n c y  p r in c ip le s  
c u r r e n t ly  b ro u g h t i n t o  th e  d r a f t  B i l l  u n d e r s e c t io n  
3 (2) (a) .

SPECTRUM . . .

25 . Sky u n de rs tan ds  t h a t  th e  p ro p o s a ls  r e la t i n g  to
sp e c tru m  management, in c lu d in g  th o s e  f o r  R ecogn ised  
S pectrum  Access (RSAs) , a re  . p r o v is io n a l  and th e  
b ro a d e s t ne cessa ry  t o  im p le m e n t i n  f u l l  , th e
recom m endations o f  th e  In d e p e n d e n t Review o f  R ad io  
S pectrum  Management ( th e  Cave . R ev iew ) . C o n s e q u e n tly  
th e .p ro p o s a ls  a re  l i k e l y  to  be amended i n  th e  l i g h t  o f  
G overnm ent.'s response t o  th e  c o n s u l ta t io n  on th e  Cave 
R eview  arid responses t o  a p ro p o s e d  R ad iocom m un ica tions  
A g e n c y 's  c o n s u lta t io n  on how RSAs m ig h t be a p p l ie d  to  
s a t e l l i t e  s e rv ic e s  i n  p r a c t ic e .  Sky n o te s  t h a t  th e  
G ove rnm en t's  response  t o  th e  Cave Review and . th e  
a d d i t io n a l  R ad iocom m un ica tions  A gency c o n s u l ta t io n  have 
n o t  y e t  been p u b lis h e d .  ■ '

26 . I n  S k y 's  v ie w , th e  p ro p o s a l t o  d e ve lo p  a l ic e n s in g
system  (RSAs) f o r  b ro a d c a s t in g  to  th e  UK v ia  s a t e l l i t e  
w h ic h  w ou ld  a l lo w  f o r  th e  in t r o d u c t io n  o f  cha rges where 
such  s a t e l l i t e  b ro a d c a s t in g  s h a re s  spec trum  w i t h ,  and 
c o n s t ra in s  th e  dep loym ent o f ,  UK-based t e r r e s t r i a l  
s e r v ic e s  i s  n o t aim ed a t  c l e a r l y  i d e n t i f i e d  p rob lem s 
and i s  d is p r o p o r t io n a te .  '■ S ky i s  n o t aware, o f  any 
e v id e n c e  o f  t e r r e s t r i a l  f i x e d  l i n k s  n o t b e in g  e x p lo i te d  
because o f  p o t e n t ia l ,  in t e r f e r e n c e  w ith  s a t e l l i t e  
d o w n lin k s ; a s ig n i f i c a n t  num ber o f  t e r r e s t r i a l  f ix e d  
l i n k s  have been d e p lp ye d  a c ro s s  th e  UK. . ■

27 . The d r a f t  B i l l  in c lu d e s  p ro p o s a ls  f o r  RSAs, e .g .  
a u c t io n in g ,  w h ic h , on . th e  fa c e  o f  i t ,  a re  u n w o rk a b le . 
However,, i n  th e  absence o f  th e  R ad iocom m un ica tions  
A g e n c y 's  a d d i t io n a l  c o n s u l t a t io n ,  f u r t h e r  comment w ou ld  
be p re m a tu re .

MUST CARRY/MUST OFFER

2 8 . The Government p ro p o se s  -  b u t  has y e t to - make 
a v a i la b le  -  a d d i t io n a l  d r a f t  c la u s e s  in  . th e  B i l l  
em powering' OFCOM to  im pose c e r t a in  o b l ig a t io n s ,  i f  th e y
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appear n e c e s s a ry  to  a ch ie ve  th e  u n iv e r s a l  a v a i l a b i l i t y ,  
f r e e  a t  th e  p o in t  o f  r e c e p t io n ,  o f  p u b l ic  s e rv ic e  
cha nne ls  on s a t e l l i t e  a f t e r  s w itc h o v e r .

29. Such p r o v is io n s  a r e . u n n e c e s s a ry . D ig i t a l  s a t e l l i t e  
i s  an open p la t fo r m ,  i n  c o n t r a s t  t o  c a b le . 
B ro a d c a s te rs ' -  in c lu d in g  th e  p u b l ic  s e r v ic e  ch a n n e ls  -  
can o b ta in  c a p a c ity  fro m  a r e le v a n t  s a t e l l i t e  o p e ra to r  
(SES o r  E u te ls a t )  and r e t a i l  o r  o th e rw is e  p ro v id e  t h e i r  

own c h a n n e ls  in d e p e n d e n tly  o f  S k y 's  pay TV packages. 
T h is  i s  a c h ie v e d  th ro u g h  acces ’s b e in g  made a v a i la b le  to  
th e  EPG and, where re q u e s te d , th ro u g h  th e  p r o v is io n  o f  
c o n d i t io n a l  access s e rv ic e s  (e n c ry p t io n ,  - e n t i t le m e n t

• and r e g io n a l i s a t io n ) . Sky i s  r e q u ir e d  to  o f f e r  EPG and 
c o n d i t io n a l  access s e rv ic e s  on a f a i r ,  re a s o n a b le  and 
n o n - d is c r im in a to r y  b a s is .  . .

30. P u b lic  s e r v ic e -b ro a d c a s te rs  have a rgue d  t h a t :

• E x is t in g  o b l ig a t io n s  g u a ra n te e in g  them  f a i r ,
re a s o n a b le  and h o n - d is c r im in a to r y  . access to . 
c o n d i t io n a l  access s e r v ic e s  (CA) s e rv ic e s  a re  
in a d e q u a te ; and . '

• P ro p o s a ls  f o r  a "m ust o f f e r "  o b l ig a t io n  on p \ ib l ic
s e r v ic e  b ro a d c a s te rs  s h o u ld  be m atched w i t h  a "m ust 
c a r r y "  • p r o v is io n  on b o th  c a b le  and s a t e l l i t e  
o p e ra to rs  i n  o rd e r  to  b a la n c e  up th e  w e ig h t a t  th e  
n e g o t ia t in g  t a b le .  ■ . .

3 1 . ’ However, th e s e  argum ents have a lr e a d y  been addressed
b y  O f t e l ,  th e  U K 's  c o n d i t io n a l  access r e g u la to r .  
F o llo w in g  a d e ta i le d  p u b l ic  c o n s u l t a t io n  on T h e .P r i c i n g  
o f  C o n d i t i o n a l  A c c e s s  S e r v i c e s  a n d  R e la t e d  I s s u e s , . th e  
D i r e c t o r  G e n e ra l o f  T e le c o m m u n ic a tio n s  . r e c e n t ly  
c o n c lu d e d  t h a t :  - . •

' O f t e l  d o e s  n o t  a c c e p t  . t h e  v a l i d i t y  o f
a r g u m e n ts . . . t h a t  p u b l i c  s e r v i c e  b r o a d c a s t e r s  m ig h t  b e  
p e r m i t t e d ,  o r  r e q u i r e d ,  t o  r e c e i v e  c o n d i t i o n a l  
a c c e s s  s e r v i c e s  a t  b e lo w  t h e  l o n g - r u n  in c r e m e n t a l  
c o s t  o r  e v e n  f r e e  o f  c h a r g e .  P u b l i c ,  s e r v i c e  
b r o a d c a s t e r s  s h o u ld  e x p e c t  t o  m a k e  a r e a s o n a b le  

. c o n t r i b u t i o n  t o  t h e  c o s t s  o f  p r o v i s i o n  o f
c o n d i t i o n a l  a c c e s s  s e r v i c e s  w h ic h  a r e  common t o  a l l  
p u r c h a s e r s  o f  t h o s e  s e r v i c e s  a s  t h e y  w o u ld  e x p e c t  t o  
d o  f o r  a l l  o t h e r ,  s e r v i c e s  t h e y  p u r c h a s e . '  . ( p a r a  
S . l l )  • :

" p u b l i c  s e r v i c e  b r o a d c a s t e r s  a r e  n o t  ' s u b s i d i s i n g '  
n o n  p u b l i c  s e r v i c e  b r o a d c a s t e r s  b y  p a y in g  f o r
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c o n d i t i o n a l  a c c e s s  b u t  a r e  p u r c h a s in g '  a s e r v i c e  f r o m  
a p l a t f o r m  p r o v i d e r  a s  t h e y  w o u ld  a n y  o t h e r  s e r v i c e  
i n  o r d e r  t o  b r o a d c a s t . "  ( A .2 5  i n  A n n e x )  '

32. P ro p o sa ls  f o r  a "m ust o f f e r "  o b l ig a t io n  on p u b l ic
s e rv ic e  b ro a d c a s te rs  -  t o  ensure ' th a t  th e y  a re  p ro v id e d  
to  consumers on re le v a n t  d i g i t a l  p la t fo rm s  -  do n o t 
a l t e r  t h i s .  As th e  D ir e c to r  G ene ra l n o te d ; , '

. "The BBC s t a t e d  t h a t '  t h e  '■must o f f e r '  r e q u i r e m e n t
w o u ld  r e s t r i c t  p u b l i c  s e r v i c e  b r o a d c a s t e r s '

' b a r g a in i n g  p o w e r ,  a n d  t h i s  a s y m m e tr y  n e e d s  t o  b e  
r e c o g n is e d .  O f  t e l ' s  v ie w  i s  t h a t  a n y  s u c h

. o b l i g a t i o n  d o e s  n o t  . a d d  o r  s u b t r a c t  f r o m  t h e
r e q u i r e m e n t  a l r e a d y  o n  c o n d i t i o n a l  a c c e s s  s e r v i c e  

' p r o v i d e r s  t o  p r o v i d e  f a i r ,  r e a s o n a b le  a n d  n o n ­
. d i s c r i m i n a t o r y  te r m s ,  b u t  t h a t  i t  s h o u ld  b e  a f a c t o r  

t o  b e  ta k e n  i n t o  a c c o u n t  i n  n e g o t i a t i o n s !  "  (A . 3 1  i n
A n n e x )  ■ • '

" R e g a r d le s s  o f  [ a n y  f u t u r e  'm u s t  o f f e r ' ]  '
r e q u i r e m e n t ,  c o n d i t i o n a l  a c c e s s  . p r o v id e r s -  w i l l . '  n o t  
b e  a b le  t o  c h a r g e  a b o v e  l e v e l s  t h a t  a r e  f a i r ,  
r e a s o n a b le  o r  n o n - d i s c r i m i n a t o r y .  A l l  p u r c h a s e r s  o f  
c o n d i t i o n a l  a c c e s s ,  i n c l u d i n g  p u b l i c  s e r v i c e
b r o a d c a s t e r s ,  a r e  a b le  t o  a s k  O f  t e l  t o  e n f o r c e  t h i s  

- r e q u i r e m e n t  i f  t h e y  r e g a r d  i t .  a s  b e in g  b r e a c h e d .  ' I t  
■ w o u ld  a l s o  b e  p o s s i b l e  t o  m a ke  a c o m p la in t  u n d e r  t h e  

• C o m p e t i t i - o n  -A e b  -1-998 i-"- fpa-r-a -4 -.-IB)--------- ---------- -----------------

33 . N or - is  th e re  any r a t io n a le  f o r  e x te n d in g  e x i s t i n g '
c a b le  "m ust c a r r y "  re q u ire m e n ts  to  c o n d i t io n a l  access 
s e :^ ic e s .  F i r s t l y ,  th e  e q u iv a le n t  o f  th e  c a b le  n e tw o rk  
i s  th e  s a t e l l i t e , '  w h ich  i s  o p e ra te d  u n d e r th e  a u s p ic e s  
o f  th e  governm ent o f  Luxem bourg- and w h ic h  is '  owned' b y  
SES, S e co n d ly , th e  "m ust c a r r y "  . .o b lig a t io n s  w ere 
iitp o s e d  on c a b le  because o f  s p e c i f i c  c h a r a c t e r is t ic s  o f  
c a b le  p la t f o r m s ; '  • . .

• C ab le  o p e ra to rs  have c lo s e d  p la t fo r m s ,  u n l ik e  
d i g i t a l  s a t e l l i t e .  T.hus, c a b le  o p e ra to rs  can re fu s e  
to  c a r r y  n o n -"m u s t c a r r y "  c h a n n e ls , whereas a l l  
c h a n n e ls , w h e th e r "m ust c a r r y "  o r  n o t ,  have

■ g u a ra n te e d  access to  c o n d i t io n a l  access s e rv ic e s  on 
. s a t e l l i t e ;  .

• • C ab le  o p e ra to rs  r e t a i l  'm u s t c a r r y '  p u b l ic  s e r v ic e
' ' c h a n n e ls  as p a r t  o f  t h e i r  b a s ic  packages. Even th e

lo w e s t c a b le  access  t i e r  w i t h  BBC, ITV , Channel 4 
and C hanne l 5 r e q u ir e s  a m o n th ly  fe e ,  whereas th e s e  
s e r v ic e s  a re  n o t  p a r t  o f  any Sky s u b s c r ip t io n
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package, and a re  o f fe r e d  e n t i r e l y  f r e e  to  a i r  on 
s a t e l l i t e .  ■ •

, • Cable o p e ra to rs  were i n i t i a l l y  g ra n te d  e x c lu s iv e  
r ig h t s  to  p ro v id e  s e rv ic e s  i n  t h e i r  f r a n c h is e  a re a s  
and were s u b je c t  t o  c a p a c ity  c o n s t r a in t s ,  i n  t h e i r  

, ana logue sys te m s . The must c a r r y '  o b l ig a t io n s  w ere 
imposed on c a b le  o p e ra to rs  f o r  t h e i r  s p e c ia l  
p r iv i le g e s .  ■ . . . ■

34 . However, c a b le  o p e ra to rs  no lo n g e r  h o ld  e x c lu s iv e ' 
r ig h t s  to  t h e i r  f r a n c h is e  a reas  and a re  n o t c a p a c ity ,  
r e s t r a in e d  when o f f e r in g  d i g i t a l  sys te m s , m aking i t  
v e ry  u n l ik e ly  t h a t  th e y  w ou ld  n o t c a r r y  th e  p u b l ic  
s e r v ic e  c h a n n e ls . I t  th e r e fo r e  ma.y be a p p ro p r ia te  f o r  
p o l ic y  m akers t o  c o n s id e r  a l i b e r a l i s a t i o n  o f  th e  

 ̂ t r a d i t i o n a l  m ust c a r r y  r u le s .  I t  i s  n o ta b le ,  f o r  
exam ple,, t h a t  c a b le  o p e ra to rs ' c a r r ia g e  o f  IT V i i n  
d i g i t a l  r e s u l t s  i n  m i l l io n s  o f  pounds o f  ' d i g i t a l  
d iv id e n d ' f o r  th e  com m erc ia l com pan ies t h a t  own IT V , 
b u t w i t h  no c o n t r ib u t io n  to  th e  b i l l i o n s  o f  pounds o f  
e x p e n d itu re  made by  c a b le  o p e ra to rs  i n  d i g i t a l  c a b le  
n e tw o rk s . ■ ■

MEDIA OWNERSHIP ' . .

3 5 . I n  th e  p a s t ,  th e  c h o ic e s  o f  t e le v i s io n  s e rv ic e s  
. 'a v a i la b le  t o  v ie w e rs  were s t r i c t l y  l im i t e d  b y  th e
s c a r c i t y  o f  s p e c tru m  and b y  G overnm ent p o l ic y .  Today, 
how ever, th e  in t r o d u c t io n  o f  new d e l iv e r y  te c h n o lo g ie s  
and th e  la u n c h  o f  d i g i t a l  t e le v i s io n  mean th a t  th e re  i s  
s u f f i c i e n t  c a p a c i ty  t o  s u p p o r t th e  e n t r y  o f  a la rg e  
number o f  c o m p e tin g  v o ic e s  and s o u rc e s  o f  o p in ip n ,  
in c lu d in g  th e m a t ic  ch a n n e ls  and s e r v ic e s  ta r g e te d  a t  

• p r e v io u s ly  u n d e rs e rv e d  a u d ie n c e s  -  e . g .  s e rv ic e s  
. d e d ic a te d  to . news, d o c u m e n ta r ie s , th e  a r t s ,  e th n ic  

g roup s  and p a r l ia m e n ta r y  c o v e ra g e . ■ .

36 . The w id e s p re a d  dep loym en t o f  d i g i t a l  te c h n o lo g y  has 
' r e s u l t e d  in ,  and w i l l  c o n t in u e  to  p ro d u c e , an
in c r e a s in g ly  d iv e r s e  and p l u r a l i s t i c  m ed ia  w ith  reduced  
need f o r  G overnm ent o r  r e g u la to r y  in t e r v e n t io n  to  
p r o te c t  th e se  o b j e c t i v e s . ,

3 7 . The G overnm ent has s e t  o u t  s e v e ra l m easures to  
d e re g u la te  m ed ia  o w n e rs h ip  in  th e  d r a f t  C om m unications

. A • ' •
B i l l  -  such as th e  re m o va l o f  r e s t r i c t i o n s  on fo r e ig n  
o w n e rs h ip . H ow ever, o th e r  changes a re  le s s  f a r  
re a c h in g .  The . 1996 B ro a d c a s t in g  A c t p re v e n ts  newspaper 
p r o p r ie to r s  w i t h  a sh a re  o f  new spaper c i r c u la t io n
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■ g r e a t e r  t h a n  20%, o r  TV c o m p a n ie s  i n  w h ic h  s u c h  a  
new spapei^  p r o p r i e t o r  h a s  m ore t h a n  a  20% i n t e r e s t  f ro m  
o w n in g  m o re  t h a n  2 0% o f  a  t e r r e s t r i a l  t e l e v i s i o n  
l i c e n c e .  The' B i l l  w i l l  am end t h a t  r u l e  ■ b y  a l l o w in g  
s i g n i f i c a n t  n e w sp a p e r  g r o u p s ,  o r  b r o a d c a s t e r s  i n  w h ic h  
s u c h  n e w s p a p e r  g r o u p s  h a v e  m ore  t h a n  a  20% i n t e r e s t ,  t o  
own C h a n n e l  5 , b u t  n o t  ITV. ’ .

3 8 . I n  S k y 's  v ie w , t h e  e x i s t i n g  c r o s s - m e d i a  o w n e r s h ip
r u l e s  s h o u l d  b e  a b o l i s h e d  i n  t h e i r  e n t i r e t y  s i n c e  t h e y  
a r e  o u t d a t e d ,  a r b i t r a r y  a n d  d i s c r i m i n a t o r y . . I s s u e s  o f  
o w n e r s h ip  an d  m e r g e r s  a r e  a l r e a d y  s u b j e c t  t o
c o m p e t i t i o n  law  a n d  e x  a n te  s e c t o r  s p e c i f i c  r u l e s  a r e  
u n n e c e s s a r y .  '

3 9 . The UK c o m p e t i t i o n  re g im e  i s  q u i t e  c a p a b l e  o f  
a d d r e s s i n g  t h e  i s s u e  o f  p l u r a l i t y .  C o m p e t i t io n  p o l i c y  
i s ;  d e s i g n e d  t o  p r o t e c t  t h e  c o n s u m e r  a n d  d i f f u s e  m a rk e t  
p o w e r w h e re  t h i s  may h a v e  a d v e r s e  c o n s e q u e n c e s  f o r  t h e  
w e l f a r e  o f  t h e  c o n su m e r . I n  a d d i t i o n ,  u n d e r  t h e  
r e f o r m e d  m e rg e r  r e g im e ,  r e d u c t i o n s  i n  p l u r a l i t y  w h ic h  
l e a d  t o  a  s u b s t a n t i a l  l e s s e n i n g  ■ o f  c o m p e t i t i o n ,  c a n  b e  
p r e v e n t e d .

4 0 .  I t  i s  c r u c i a l  t o  b e a r  i n  m in d  a l s o  t h a t  c o n t e n t  
r e g u l a t i o n  s u p p o r t s  p l u r a l i t y  a s  w e l l  a s  d i v e r s i t y .  I n  
p a r t i c u l a r ,  a l l  l i c e n s e e s  a r e  -  a n d  w i l l  c o n t i n u e  t o  b e  
-  s u b j e c t  t o  s t r i n g e n t  i m p a r t i a l i t y  r e q u i r e m e n t s ,  t o  b e  
e x p a n d e d  u p o n  i n  OFCOM's s t a n d a r d s  c o d e ,  t o  e n s u r e  t h a t  
p ro g ra m m e s  a r e  f r e e  f ro m  b i a s . ^

PUBLIC SERVICE BROADCASTING (PSB)

4 1 . i n  i t s  r e p o r t  o n  The C o m m u n ic a tio n s  W h ite  P a p e r , t h e  
C u l t u r e , , M ed ia  a n d  S p o r t  C o m m itte e  i d e n t i f i e d  ' t h r e e  
g e n e r a l  p r i n c i p l e s  w h ich  s h o u ld  g u id e  t h e  f u t u r e  
p r o v i s i o n  o f  p u b l i c  s e r v i c e  b r o a d c a s t i n g ' .

• w h i l e  t h e  p o s i t i o n  o f  t h e  " p r i v i l e g e d  b r o a d c a s t e r s " ’ 
-  t h e  BBC, ITV , C h a n n e l 4 a n d  C h a n n e l  5 -  m eans t h a t  
t h e y  w i l l  c o n t i n u e  t o  p r o d u c e ,  c o n s i d e r a b l e  p u b l i c  

. s e r v i c e  c o n t e n t ,  i t  d o e s  n o t  f o l l o w  t h a t  t h e  o u t p u t  
■ o f  t h e s e  b r o a d c a s t e r s  c a n  b e  e q u a t e d  w i t h  " p u b l i c  

s e r v i c e  . b r o a d c a s t i n g " ;

 ̂ See clause 213 of the draft B ill  and paragraph 363 on page 72 of 
the Explanatory Notes to the draft B i l l .  .
 ̂ Culture, Media and Sport Committee Second Report, The 
Communications White P ap er, March 2001, Volume 1, pages xxx-xxxi.
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• The p r i v i l e g e d  p o s i t i o n  o f  t h e s e  b r o a d c a s t e r s  b r i n g s  
w i t h  i t  v e r y  c o n s i d e r a b l e  c o s t s ,  b o t h  i n  te r m s  o f  
t h e  d i r e c t  a n d  i n d i r e c t  c h a r g e s  u p o n  t h e  p u b l i c  a n d

. i n  te rm s  o f  t h e  im p a c t  o n  t h e  d e v e lo p m e n t  o f  a  
c o m p e t i t i v e  a n d  d y n am ic  m a r k e t .  T h e s e  c o s t s  s h o u ld  

• b e  t r a n s p a r e n t l y  i d e n t i f i e d  a n d  c o n t i n u o u s l y  
a s s e s s e d  a g a i n s t  o t h e r  m eans o f  a c h i e v i n g  t h e  p u b l i c  
s e r v i c e  c o n t e n t  d e s i r e d ;  a n d  ,

• The . f o c u s  i n  f u t u r e  s h o u ld  b e  o n  e n s u r i n g  t h e  
p r o v i s i o n  o f  p u b l i c  s e r v i c e  c o n t e n t  f ro m  w h a te v e r  
s o u r c e  i s  m o s t a p p r o p r i a t e ,  r a t h e r  th a n ,  o n  
p r o t e c t i n g  t h e  p r i v i l e g e s  o f  c e r t a i n  b r o a d c a s t e r s  
f o r  t h e i r  own s a k e .

4 2 .  The S e l e c t  C o m m itte e  a l s o  c o n c lu d e d :

'I n  th e  f u t u r e ,  ju d g e m e n ts  a b o u t  p u b l i c  s e r v i c e  
v a lu e  w i l l  b e co m e  s e p a r a t e d  f r o m  p r i v i l e g e d  a c c e s s .  
W ith  th e  en d  o f  s p e c t r u m  s c a r c i t y ,  n e w  fo rm s  o f  

■ p u b l i c  s e r v i c e  c o n te n t  w i l l  em erge.~A m ore  
, im a g i n a t i v e  ■ a p p r o a c h  t o  t h e  c o n c e p t  o f  p u b l i c  

s e r v i c e  b r o a d c a s t i n g  b a s e d  on  th e  t h r e e  p r i n c i p l e s  
we h a v e  i d e n t i f i e d ,  t o g e t h e r  w i t h  t h e  o p p o r t u n i t i e s  
o f  t e c h n o l o g i c a l  c h a n g e ,, p r o v i d e s  a c h a n c e  to  ta p  

■ t h a t  v e i n .  . .

4 3 .  ■ H o w e v e r , . ' t h e
C o m m u n ic a tio n s  W h ite  P a p e r  a f f i r m e d  t h e  G o v e r n m e n t 's  
co m m itm en t t o  m a i n t a i n i n g  t h e  r o l e  o f  PSB i n  t h e  
d i g i t a l  a g e  -  a n d  c o n c lu d e d  t h a t  i t  m ay h a v e  'a n  e v e n  
m o re  im p o r ta n t  r o l e  th a n  i t  h a s  n o w ' -  w i th o u t  
c o n d u c t i n g  a n y  c r i t i c a l  a n a l y s i s  o f  t h a t  r o l e .  ■

4 4 .  A c l e a r  a n a l y s i s  a n d  u n d e r s t a n d i n g  o f  t h e  r o l e ,  
p u r p o s e  a n d  s c o p e  o f  p u b l i c  s e r v i c e  b r o a d c a s t i n g  i n  t h e '  
w id e r  c o m m u n ic a t io n s  l a n d s c a p e  i s  s t i l l  n e e d e d ,  a n d  
c a n n o t  w a i t  u n t i l  d i g i t a l  s w i t c h o v e r  a n d  t h e

. c o n s u l t a t i o n  o n  PSB t h a t  t h e  W h ite  P a p e r  p r o p o s e d  f o r  
t h a t  t im e .*  ■ . .

R e g u l a t i n g  t h e  BBC

45 .. I n  i t s  m o s t r e c e n t  i n q u i r y  o n  C o m m u n ic a tio n s , t h e  
C u l t u r e ,  M ed ia  a n d  S p o r t  C o m m itte e  n o t e d  t h a t :
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'T h e b a la n c e  o f  e v id e n c e  s u b m i t t e d  t o  u s ,  i n c l u d i n g  
fro m  th e  c u r r e n t  r e g u l a t o r s ,  w as in  f a v o u r  o f  th e  
BBC b e in g  r e g u l a t e d  e n t i r e l y  b y  OFCOM. T h is  w as  
a r g u e d  on th e  g ro u n d s  t h a t  i t  m ade l i t t l e  s e n s e  f o r  
a '  s i g n i f i c a n t  p a r t  o f  th e  b r o a d c a s t i n g  m a r k e t  to  b e  
o u t s i d e  th e  p u r v i e w  o f  th e  b r o a d c a s t i n g  r e g u l a t o r .

4 6 . i n  l i n e  w i t h  t h e  o v e rw h e lm in g  ' m a j o r i t y  o f  i n d u s t r y
a n d  c o n su m e r r e p r e s e n t a t i o n s .  S k y  b e l i e v e s  . t h a t  t h e  
r e g u l a t i o n  o f  t h e  BfiC s h o u ld  b e  i n c l u d e d  w i t h i n  OFCOM's 
r e m i t :  i t  i s  a  l a r g e  p l a y e r  i n  t h e  c o m m u n ic a tio n s
s e c t o r  a n d  i t s  u n iq u e  p r i v i l e g e s  m ake i t  a  s t r o n g  a n d  
e f f e c t i v e  c o m p e t i t o r  t o  .c o m m e rc ia l c o m p a n ie s . ■

4 7 . OFCOM s h o u l d  a l s o  b e  
g i v e n  o v e r a l l  r e s p o n s i b i l i t y  f o r  t h e  a p p r o v a l  o f  a n y  
p r o p o s e d  new BBC s e r v i c e s  a n d  f o r  t h e  s c r u t i n y  o f  t h e  
new BBC c h a n n e l s  t h a t  h a v e  a l r e a d y  b e e n  a p p r o v e d .

. A p p r o v a ls  a n d  r e v i e w s  s h o u ld  b e  c o n s i d e r e d  w i t h i n  t h e  
c o n t e x t  o f  a m o re  r i g o r o u s l y  d e f i n e d  p u b l i c  s e r v i c e  
r o l e  a n d  r e m i t ,  a n d  w i th  a  s p e c i f i c  o b l i g a t i o n  t o  
e n s u r e  t h a t  s u c h  s e r v i c e s  do  n o t  d u p l i c a t e  -  o r  
f o r e c l o s e  e n t r y  b y  s i m i l a r  -  c o m m e rc ia l  s e r v i c e s .

4-8. I n  r e s p e c t  o f  a p p ro v e d
s e r v i c e s ,  s h o u ld  a n y  new BBC, s e r v i c e s  f a i l  t o  m e e t t h e  
o r i g i n a l  a p p r o v a l s  c r i t e r i a  o r  c o m m itm e n ts  p r o p o s e d ,  
t h e  c o n t i n u e d  e x i s t e n c e  o f  t h a t  s e r v i c e  s h o u ld  come 
i n t o  q u e s t i o n .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  w h ere  a 
new BBC s e r v i c e  i s  n o t  h i g h l y  v a l u e d  b y  c o n su m e rs  a n d  
i s  h a v in g  a ’ d e t r i m e n t a l  e f f e c t  o n  c o m m e rc ia l  o p e r a t o r s .  
W ith o u t  s u c h  a c c o u n t a b i l i t y ,  t h e  a p p r o v a l  o f ’ a  new BBC 

■ s e r v i c e  w i l l  a m o u n t t o  a, ' c a r t e  b l a n c h e '  f o r  . t h e  BBC t o
. p u r s u e  i t s  a m b i t i o n s  i n  a n y  - r e l e v a n t  g e n r e  a n d  a n y  

' r e v i e w '  o f  s u c h  s e r v i c e s  w i l l  a m o u n t t o  . n o t h i n g  m ore 
■' t h a n  a  m e a n i n g le s s  a d m i n i s t r a t i v e -  e x e r c i s e .

BSkyB .
J u n e  2002  .
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