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. COMMUNICATIONS BILL — APPEARANCE BEFORE PLS 8 JULY

Issue

1. You are due to appear before PLS committee on 8 July. A ﬁrst draft
of the bneﬁng is attached.

- Timing and recommen_datmn

2. You should consider the attached brief and feed back if you want
any additional lines by 3 July. We will then submit a final version of this
brief for 5 July . '
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Background

3. At present, the brief covers the main areas that have been of
interest to-the committee. You can both expect questions on section 1
(OFCOM) and section 4 (cross media ownership and other related
provisions), which you will need to agree a means of handling. Other
sections then broadly correspond to Departmental responsibilities.

4. ' The brief as drafted concentrates more on the “how” of government
policy than the “why”. We will add more material on the latter on a
targeted basis once we hear from the committee clerks (by 3 July) on
what the likely lines of questioning will be.

5. If there are particular items where you would like more material,
background or to cover additional subjects, please let me know by 3 July

(there is already a meeting arranged with Tessa for this purpose, and
Patricia may want something similar).

. briefpackcaver
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OFCOM S .
OFCOM's Powers and Duties - are they right?

Many W|tnesses have argued that one or other of OFCOM'’s dutles should
take priority over the others. We do not belleve that this is practicable
given the scope of OFCOM's responsibilities. To place, for example,

promotion of competition at the head of OFCOM'’s responsibilities might

. lead to inappropriate decisions being taken in respect of content issues. [t

is better to ask OFCOM, if they feel that their various duties pull in -
different directions in any specn‘" c case, to weigh up the relevance of each

duty and strike an appropnate balance

A number of fﬁe telecoms companieé argued that OFCOM-sh'ouId have a
résponsibility to-promote investment in the sector. OFCOM is a regulatory
body and its role is to implement the Government’s regulatory bolicy as
set down i in the Ieglslatlon It is for Government, not the regulator to
consider the long term investment climate and we believe that the regime
setouti in the Bill is appropnate to support Gover.nment’s actions to that

end.

(If raised) Agree that the Directive explicitly mentions investment, and
thjs is duly reflected in Cl. 5 of the Bill, which is explicitly to be interpreted
in the light of the Directive. '

. Some witlnésse's have suggestéd that OFCOM should be obliged to focué:

on the long term rather than s.hort'vterm effects 'of.their decisions. |tis

_ difficult to see how this could be done in the legislation, even if it were

3 . ' Joint PLS Ctte Brief
First Draft 28/06_ FCM
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d_esifable. We would expect OFCOM to take a balanced view on both the

‘long ahd short term position in any decision that it takes.

e (If raised) Would not agree that requirihg- OFCOM to have regard to the
interest of.customers in respe-ct of prices implies a focus on their short-
term interests. Even on the specific issue of prices, customers have an
interest in seeing that prices remain low in the longer term. On very many
issués, OFCOM will have to remain mindful of both short-term and long-

term concerns, and strike an appropriate balance.

Detail

“The Bill sets out clear duties for OFCOM which cover the full range of powers
that OFCOM will have to apply in carrying out all its functions.

These broadly implement the priories set out in the White Paper:

» to protect the interests of consumers in terms of choice; price, quality of
service and value for money, in pérticdlar through promoting open and |
competitive markets; ' -

* -to maintain high quality content, a wide range of programmﬁﬁg and
plurality of public expression; and |

 Protect the interests of citizens by maintaining acceptable standards in -

| content, balancing freedom of speech against the need to protect against
potentially harmful material and ensure appfopriate protection of faimess
and privacy. '

It will be for the Board to look af individual issues and, should there be any
conflict between its objectives in a particular case — it will be for the Board to
reach a proper balance between them. |
.4 : ~ Joint PLS Ctte Brief
First Draft 28/06 FCM

718

MOD300006352




Pl

For Distribution to CPs

OFCOM will also have to take a number of issues into account - the vulnerability

of children and others who may be in need of special protection, the needs of the

_elderly and the needs of people with disabilities.

Equally, people in different parts of the UK and those living in rural and urban -

areas have different mterests and OFCOM must also take these into account

when carrying out all its work

5 " Joint PLS Ctte Brief
' First Draft 28/06 FCM
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Does OFCOM need an Economic Board?

OFCOM brings together responsibility for economic regulation of the
whole of the communications sector and regulation of broadcast content.

These very different remits require different skills and experience.

The OFCOM Board will have the full mix of skills and experience needed
to cover the whole of its re’rr1if, but we said in the White Paper that we

would establish bodies to reflect the public interest in the content of

* communications services. The Cpntent Board is set up by the draft Bill to

meet this commitment.

The Content Board will have the.principal function of ensuring that the

_“public interest” in the nature and quality of television and radio

programmes is sufficiently represented within OFCOM's overall structure.
In particular, the Content Board will provide a clear mechanism for

ensuring, through'_its diverse lay membership, that the interests of

different sections of society and different parts of the UK are reflected in

OFCOM’s consideration of content issues.

We have also decided to establish a Consumer Panel to provide a voice
for the interested 6f the ordinary user of electronic communications
networks and to-énsure that consumer interests in regulatory issues are
effectively identiﬁed_.and' brought to the attention of OFCOM; The primary

focus of the Consumer Panel, which will operate with a high degree of

- operational independence from OFCOM will be on service delive'ry.-

6 ; Joint PLS Ctte Brief -
First Draft 28/06 FCM
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« Some witnesses have argued that there is a need for an ‘Economic -
“Regulation Board' to balance. the Content Board. We do.not see this as
necessary and it would run counter te the principle that we should not
impose unnecessary |aneX|b|I|t|es on OFCOM as to how it manages |ts
responsibilities. Too many sub-boards would risk a slow down of

' decision- maklng

o The Content Board, which is an integral part of OFCOM, is set up to
ensure that tnere is an effective mechani_sfn for handling content issues,
based on alay membership able to represent the wide range of cultural
and social interests which arise with many content issues, both positive
and negatlve These are not necessanly matters that can appropriately be
resolved solely by full time officials. The Content Board will operate on the
‘basis of delegated authority frem the main Board, and within any wider

strategic framework set by OFCOM. -

.o The Consumer Panel, on the other hand, will operate with a high degree
of independence from OFCOM, precisely so that it can speak up for the
interests of the ordlnary domestic and small business user; that
mdependence requires specific prowsmn OFCOM. will be able to establlsh
any economic regulatlon committees or other advisory arrangements that
it requires. But we do not see any sufficient reason for’ any statutory

reqwrement for addltlonal structures on top of these

7 - Joint PLS Ctte Brief
' " First Draft 28/06 FCM
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Light Touch Regulatio-n'- General

It is important to make it clear that when we talk about light touch
regulation what we mean is ensuring that the regulation in place is
sufficient to secure the Government’s public policy objectives, whilst

ensuring that no unnecessary burdens are placed or kept on business.

_ In other words, regulation will be rolled back where it is clearly -

unnecessary of counter—productiyé;'but the regulator's prime objective is

" to ensure that the public policy objectives set for it in its general duties are

met. Therefore regulation will be appropriate and in some cases could
involve reasonably “heavy” reguI?tioh by OFCOM — but only where '

justified.

Tﬁis abproac’h is reflected throughout the Bill, both in térms of the génera_l
provisions on Iig-r_lt touch regulation, and the specific regulatory proposals.
For exah]ple, clause 5, requires OFCOM to keep their functions under
review with a view to ensuring that they do not imposeror maintain
unnecessary burdens. The key word there is unnecessary. Where
fegu'lation is neceésary to secure the objécti\}es set out in the Bill OFCOM

must ensure that that regul'atioh is in place.

_In line with the Better Regulaﬁon Task Fon_:e’s recent report on economic

- regulators we are requiring OFCOM to be a model of regulatory best

practice. This includes publishing and meeting promptness standards -
speed of decision making has been a concern expressed by a number of .
your witnesses — and wilt include a requirement to undertake, consult on

and publish, imipact asées’sments of all sigriiﬁéant decisions. In addition tb

8 _ "~ Joint PLS Ctte Brief
First Draft 28/06 FCM
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this, there is a requirement on OFCOM to follow the five principles of
regulatory good practice (fransparency, accountability, broportionality,
consistency and targeting). These requirements, taken together with the
requirements for transparency and Parliamentary accountability already in
place in OFCOM Act should ensure that OFCOM is truly a model

regulator.

Many witnesses have suggested that what is needed-in the telecoms
sector is not ‘light t'ouch.’ regulation but ‘appropriate and pro_portionaté’
regulation. In our proposals ‘light touch’ does mean appropriate and
proportionate — wheré heavy regulation is requfred in order-to secure

policy objectives OFCOM will be empowered to apply it.

9 . Joint PLS Ctte Brief
First Draft 28/06 FCM .

723

MOD300006357




1.4

For Distribution to CPs

Light Touch Regulation - Content

"It has been';quesﬂtioned whether light touch regulation is appropriate in the

broadcasting sector. It is important that the creativity and dynamism of
our brdadcasti_ng industry is not crushed by unnecessary regulation..
Ho_wever it is important to ensure that high quality public service _
broadcasting continues to .-be delivered to the viewing and listening public.
The provisions for self-regu_laﬁon of the fier 3 public service broadcasting

remit strikes the right balance here.

Clearly there is a balance to be étruck. The promotion of competitive

. markets.and the protection of consumers must be central to OFCOM'’s

work. But OFCOM will also be responsible for cultural as well as economic
issues. There are, therefore, other equally important areas relating to
content and fairness and privacy for which OFCOM will have important

regulatory functions.”

The Government believes that the current system of independent
regulation established by Parliament remains the best approéch to

achieving a prbper balance of both freedom of expression and the need to

“provide protecfio_n against certain types of broadcasting material.

As proposed in-the White paper, OFCOM will regulate content étandards
of television and radio by way of a statutory code or codes, underpinned

by specific provisions in the Bill.

10 Joint PLS Ctte Brief
First Draft 28/06 FCM
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 Content regulation is still needed, beyond the general law, for the most
pervasive broadcast media, which comes into é_lmost e\)eryone’s home

and where there’s a large measure of trust among viewers and listeners.

e The Bill requires tﬁe establishment of a high level set of principles and
objéctives for the‘regulétio'n of content, these ensure that universal
minimum standards are maintained, but also that these standards are ]

- flexible so as to be able‘-to reﬁect changes in social attitudes and audience

expectation.

_» OFCOM will also work with industry to ensure effective co and self-
'regulafory approachés to protection for other services, such as the

~ internet. -

» Not proposing that OFCOM should have a role in regulating the Internet,
but should support initiatives, such as the Internet Watch Foundation, that

underpin effective self-regulation.

» OFCOM is to have audiehce research responsibilities on content of both
radio and television similar to those enjoyed by the current regulators and

also in relation to new functions, for example media literacy.

Q8A

Is content regulation a thing of the past?

No. It is important to maintain standards in the most pervasive broadcast media
‘which come into everyone’s homes and where thereis a large measure of trust
among viewers and listenérs. People need to have a reasonable idea about what

to expect on different channels and in different media.
' 11 - Joint PLS Ctte Brief
First Draft 28/06 FCM'
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Research indicates very high level of understanding about differences between
'pre-Watershed and post-Watershed, different channels and different systems.
That méy change over time, and the regulatory approach needs to be able to

adapt. But it works well now. .

Will OFCOM decide the timing of television prograi‘nmes? For example the

news? .

OFCOM will ensure the ava‘ilébilify of news 'and current affairs in peak time, but
not the detailed schedulin‘g beyond that. OFCOM must not micro-manage but

give more responsibility to broadcasters to.meet public needs.

Will OFCOM be able to stop programmes like Brass Eye?

Broadcasters should take primary responsibility for their output OFCOM will have
| similar sanctions to those of the current regulators. OFCOM will regul'a.lte the
. content standards of television and radio by way of a statutory code or codes,
underpinned by specific proviéions in the Bill. OFCOM will not have the power to

“preview” programmes ‘and neither would we want it to.

We beliéve that the system of independeﬁt regulation established by Pa_fliament
remains the best approach to achieving a p‘rop.er balance of both freedom of
expressioh and the need fo provide protection against certain typés of
broadcasting material. The provisions in the-Bill ensure that OFCOM has thé
tools to do this job effédtiveiy, and gives it the ability to be quick ar_1d flexible

-enough to deal with the kind of issues that arise in any individual case.

12 Joint PLS Ctte Brief
. First Draft 28/06 FCM

7126

MOD300006360




For Distribution to CPs

Why are you removing the concebt of taste and decency?

We're modernising the law. “Taste and decency” smack of the 1950’s and indeed
appeared in the 1954 Television Act. In fact, the regulators’ codes already

- assess, based on research, what is “tasteful and decent” largely on the basis of
research intd what y_fewers and listeners find generally acceptable and that is the

new test.

1.5 Self-regulatioh for AdVéﬁising,?

» * OFCOM will have principal responsibility for regulating broadcast advertising
and will be able to apply consistent ovérarching content standards to all forms

- of broadcasting.

. » Weneed to be éonﬁdént that advertising does not'la_lffect' the integrity of
programmes through product placemént, inappropriate spbnsoréhip or
blurring of boundaries between advertiéeménts and editorial content.
Theréfore,‘we expect standards to be a_bpliéd o broadcast advertisements

‘that are consistent with the standards for other forms of corjtent.

e Within this context, theremay‘nevertheless-be the opportunity fbr a greater
dégree of industry co-regulation, based on the development of industry
practices tﬁat conform to and contribute to the advertising standards that are
laid down by OFCOM. '

e Complete self-regulation of the advertising Indﬁétry is not envisage_d partly -

because there are various European Directives in-existence that place

13 ' Joint PLS Ctte Brief
First Draft 28/06 FCM
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limitations on thé extent to which OFCOM can formally delegate its powers. -

But this need not imped-e the further development of Industry co-régulatidn.

"~ The advertising industry has put some’ proposals before the thmiﬁee,
detailing certain “core principles” for achieving greater advertising self-
regulatiOn; We shall need td consider w.het.her, if these are acceptable to
broadcasters, they form a proper basis for- maintaining public pfotection and-

whether amendment of the draft 'BiII would be needed to accommodate them.

1.6 How compétitio’n powers will work -

« OFCOM will be given concurrent powers with the Director General of Fair
Tréding to ex_ercise' the poweré of the Competition Act in relation to the
communications sector. The framework .for concurrent application of these
powers by sectorél regulators is now well established, and already'applies to
the telecoms sector. We are confident it will WOI:k equally well for the

communications sector.

-« We expect that compet'itio_n issues arising in the communications sector will
usually be dealt with by OFCOM. But the’'OFT and OFCOM will always
,cothIt on any new issue or complaint, and decide which of them-is best

placéd to act.

o Subjecf to the outcome of Parliament's consideration of the Enterprise Bill,

OFCOM will also have concurrent powers to make market references to the -

4 Joint PLS Ctte Brief
' First Draft 28/06 FCM

728

MOD300006362




For Distribution to CPs

Qdmpetitidn Commission, where there are cbncerns about the working of the

market but no evidence that there is any breach of competition law.
* This will improve the existing competition framework in a number of ways:

(1) OFCOM will have stronger powers. It will be able to levy ﬂnes- for

breaches of the sectoral competition rules, as well as fof breaches of
" general competition law.

(2) Itwill be able to tackle co‘mpetit'io'n issues right across the sector. It

will be able to take a fully integrated view of those issues which crdss
_ the-boundaries between broadcasting and telecommunications.

(3) Itwill also be abl.e to draw on the insight and detailed knowledge of
the ITC in the broadcasting sector, and use that to inform
investigations into competition concerns, which could if appropriate

lead to action using the powers and sanctions of the Competition Act.

Q&A

Why not just say it will be OFCOM for the comms sector and re‘sql\'le all this
uncertainty? : -

It is impossible to draw a bright line between the communications sectorand the
rest of the economy Evenif a complalnt is about the behaviour of a company-
generally regarded as a communications company, the market effects _
complained of may extend outside the sector. In some such cases, the OFT .
may be better placed that OFCOM to deal with the issue. |

Why is the BBC partly exempted?

15 Joint PLS Ctte Brief
First Draft 28/06 FCM
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The BBC is not exempt. All of its comfnercial activities fall within the scope of the
Competition Act. Andits other activities are still subject to the requirements of
the Act — even as a public sector broadcaster, it mus'-f still comply with the Act
except to the extent that to do so would obstruct the perforinance of the special
functions. If it is possible for.it to arrangé its affairs $6 as to carry out these

functions without any breach of the requirements of the Act, it must do so.
But it's all too slow -the currentAinvestigation into Sky has taken years!

Applying ;:ompet_ition lawina new market sector, against a background of fast- -
evolving technolog‘ies, is not simple. It requires careful investigation of the |
evidehce, and it requires the regulator to seek out a large amount of information.
And of course the company being investigated must have proper opportunities to
contribute their vieW on the issues and make their case. Itis not ultimately in

anyone’s interests to try to cut corners on these processes..
. But OFCOM, with its ability'to take an overall view of developments in these
converging industries, will be well placed to build up expertise so that it can deal

with new cases as expeditiously as is consisteht with thorough and proper

investigation of the issues.

16 o Joint PLS Ctte Brief
‘ First Draft 28/06 FCM
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1.7 Competition and the BBC

The impact of the BBC's activities on competiti.on fall within the ambit of the

Competition Act and Fair Trédin'g Acts, .Iike any other broadcaster.

- Responsibility for considering complaints on these issues, and.enforcing the

law if neeessary,'lies with the OFT at present and will be transferred to
QFCOM under the Bill.

Under the Bill OFCOM will have poWers to levy fines for breaches of the
sectoral competifion rules as well as for breaches of general competition law,

and will be able to tackle competrtron issues rlght across the sector. OFCOM

‘will exercise its powers in relation to the BBC on the same basis as in the

case of other communications matters

Because of its special position as a publicly funded body, the BBC'’s

~ commercial activities are’and will eohtinue to be governed by its own fair

trading policy and procedureé, which go beyond the statutory requirements.
These are monitored by the Board of Governors and are set out in the BBC's

published Commercial Policy Guidelines.

The fair tradrng pollcy and procedures have been upheld by lndependent

scrutiny:

independent external audit by.Ernst & .Young validated the procedures and
controls and was published in the BBC 2000/2001 Annual Report;

Professor Richard Whish's vindependent review of the fair trading policy,

17 . o Joint PLS Ctte Brief
First Draft 28/06 FCM
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published in Méy:2001 , concluded that the BBC's Fair Trading Commitment
and Commercial Policy Guidelines are appropriate to ensure that the BBC

does not distort competition in commercial Markets;

accreditation by the British Standards Institute for the BBC’s management of

" its fairOtrading procedljre's, in May 2001.

Not appropriate for me to comment on any particular cases or complaints. [If
“pressed: ITN have written to urge that the fair trading procedures should in
future be subject to OFCOM policing. Am studying their letter and will reply

as soon as possible.]

18 : Joint PLS Ctte Brief
First Draft 28/06 FCM
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1.8 .Content Board

» OFCOM will have a duty to establish and maintain the Content Board. It is the
only part of OFCOM's internal structure that we think it right to specify in

statute and it musthave a fnajor role.

 This board will have the principal function of ensurin(::j that the public interest
'in the nature and quality of television and radio programmes is sufficiently

represented within OFCOM'’s overall structure.

« The draft Bill prO\)ides for the Content Board to have decision-making

functions delegated to it by OFCOM and also advisory.functions.

» Should like to clarify that the Content Board is fully part of OFCOM. OFCOM
must be able to take responsibility for its decisions, including against any
legal challenge. lItis not a separate regulator. Realistically, the relationship is

likely top need to be formalized in some way.

. Thé remit of the Content Board was discussed at the recent BSC seminar,
which some members of the Committee attended, so they will know that there

are different views aboﬁt its extent. These are for OFCOM not for the Bill.

. o Areas wheré the Cor;tent Board;s advice to OFCOM may be particulérly

~ valuable include issues such as the definition of both negative minimurri
content standards and accuracy and impértiality standards - this could include
the approval of codes, policy on complaints and OFCOM'S progrémme of .

research on content issues.

19 Joint PLS Ctte Brief
First Draft 28/06 FCM
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e The Content Board might also be expected fo advise on the quality of public
service broadcasting output and licensees’ compliance with their high-level

remits.

* The Content Boérd will be expected to play a role in ensuring that the
’ partlcular interests of nations and regions are taken into account in all
OFCOM'’s work in licensing and setting standards for teleV|S|on and radlo
- programme services: hence the provision requiring members able to |
(epresenf the interests of Scotland, Wales, Northern Ireland and the Enélish

regions.

Q&A

Should the Confent Board report to Parliament?

As it is to be part of OFCOM, it would not be appropriate to require that. But the
Content Board will be chaired by a member of the OFCOM Board, so it is quite
possible that the Chair -o.f the OFCOM Board would want to be accompanied by .
the chair of fhe Content Board in, for example, any appearance before a Select

‘Committee.

Why not set down in the legislation the functions that OFCOM should
delegate to the Content Board? '

OFCOM will have to ensure that the Content Board has ‘at least a S|gn|fcant
influence’ on deC|S|ons relatlng to content. lt is |mportant that we are not overly
prescriptive in the legislation. We must give OFCOM the ﬂexlblllty to take

decisions on its internal mechanisms for itself.

20 Ny Joint PLS Ctte Brief
First Draft 28/06 FCM
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What decision-making functions will the-content board have?

OFCOM will delegate to the Board those decision-making functions that they |
want it to perform, and specify the areas in which they require the Board's .

~ advice, but we expect the Board to play a major role.

Areas where the Content Board’ S adwce to OFCOM may be Pparticularly valuable
" include i issues such as the deﬁnltlon of both negative minimum content standards
and accuracy and |mpart|al|ty.standards this could include the approval of
codes; policy on complaints and OFCOM's programme of research on content ‘

issues.

The Content Board would also be expec_teq to advise on the quality of pdblic
serv_ice.broedeasting out put and licensees’ compliance with their high-level

remits. -
How are the nations and regi.ons to be properly represented on this board?

" . The Content B.oerd.'s membership will include designated members from
Scotland, Wales, Northern Ireland and England, and it will be expected to play a
role in ensuring that the particular interests of nations and English regions are |
taken into account in all of OFCOM'’s work in llcensmg and setting standards for

teleV|3|on and radio programme serwces
Why not have them on the main board?

Important to keep the main Board émall so that it can retain a clear strategic ..
focus. \ ‘
21 " Joint PLS Ctte Brief
First Draft 28/06 FCM
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The Consumer Panel

Not a completely separate body from OFCOM. This would mean creatibng

a new Quango - another layer of bureaucracy that would confuse

" consumers and signiﬁcantly- add to-costs without adding much-value. The

Panel will have a very high degree of operational independence from

" OFCOM and a high public profile of its own.

Shbuld cover content as w.e.l‘l as services. To operate effectively tr;e Panel
will need a clear focus based on consumer principles such as c‘:hq_ice,
information' and value for money. Many content issués raisé much wider
questions eg of culture and social harm. OFCOM will require lay input '
hére too, not just inframing its bolicies but in its day-to-day work on
content standards. This is reflected in our parallel proposal for_é Content .

Board operating as an integral part of OFCOM.

Gives ﬁrecedenée to consumers over other interests (eg those of
business). OFCOM needs a clear and well-informed pers.pective f:rom all
6f its stakeholders if it is to do its job well. Large companies have the- '
capacity to provide this themselves, while consumer interests are diverse
and poorly resourced. But the Panel will have a remit to represent the -
interests of small businesses up to 50 employées ~ many of whom are

customers of electronic communications services in' much the same way

as residential consumers.

National and regional (and other special. interest) representation nee.d'ed._

on the Panel. The Panel will be réqﬁired to represent a very diverse range
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of intereéts, but it will also need to be cohesive and tightly focussed if it is
to do its job effectively. Our proposals striké a careful balance between

ensuring diversity and excessively detailed legal constraints on Panel

membership. National and regional interests will in any event have a clear

focus in the separate network of advisory committees we are now

-, proposing

OFCOM will have a statutory duty f_o brovide the Panel with information,

including data from complaints, and to give public reasons.when it

| disagrees with the Panel’s opinions.

~ The Panel will need to be able to stand up for a very wide range of

consumer mterests and concerns. The Bill expressly requires that its

composmon must enable it to represent effectlvely the interests of nat|ons
and-regions, of people living in rural and urban areas, of elderly people
and of disadvantaged groups such as those with low incomes and people

with disabilities.

The Panel will also be expressly required to take full account of all of

. these interests i in its day to day work.

Q&A

Deeé having a Consumer Panel let the rest of OFCOM off the hook?

No OFCOM s general duties, at Cl 3in the B|l| ensure that consumer mterests
will be at the heart of what it does ' '

J
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1.10 Costs and Staffing

e OFCOM will need to embody a new organisational vision, have the right

internal structure, the right work processes and above all the right people.

. Consultants are already undertaking the complex detailed work of
examining the operational and structural reqwrements for establishing the
| new body The Government and existing regulators are strongly
committed to a policy of openness |n the process of creating OFCOM The
. fullest possible use will be made 6f opportunities to share thinking with

stakeholders and take their views, as the project progresses.

‘s The Government remains committed to ensuring that the staff of the _
existing organisations who will be affected by the creation of OFCOM are -

. treated consistently and fairly and have their rights respected.
Q&A
Will the rights of staff being transferred to Ofoom be proteoted?

: Government is committed to ensuring that the staff of the existing regulators
affected by the creation of OFCOM are treated fairly and consistently and have
their rights safeguarded. We will be consulting the Board of OFCOM as soon as '
itisin plaoe and the five. existing organisations to discuss the best ways of
ensuring this commitrnent is met and that the staff affected will transfer will do so

on terms which are broadly comparable to those they now enjoy. -
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When will the chairman and other board members be appointed?

We hope to announce the Chairman and non-executive members of the Board in
_Augu_st. [t will then be for the Chair and non-executive members to appoint a
Chief Executive (subject to the ap'provalt of the Secretary of State) and the other

executive _member of the Board.

How much is it costing to set up Ofcom?

The Government envisages that the initial planning costs of establishing OFCCM
will be of the order of £_5 million spread over the period' of transition. . '
Implementation costs: (e.g. premises, recruitmenf, IT system desig'n) willbe ~
additional to this. Itis not possible to give such a figure at this stage. Ultimately
the costs will depend on what is needed to discherge the functions that '
Parliamerit gives OFCOM. Other possible expenditure may arise from pension
transfer costs, severance, early retirement and payments for forfeiture of. existing
leases. These are all mattefs that are being examined in greater depth in current
stage of cionsulténcy_werk by Towers' Perrin, Emst & Young, and Differentis, and
the Board of OFCOM will need to make decisions in the light of that and other

advice.
Location and number of people in Ofcom?

The size and location of OFCOM are key questions which will need to be

addressed by the Chairman and other Board members'when they are appointed.
How many staff in the 5 existing_regulators’?

There is a combined fotal of some 1100 staff in the five existing regulators. N
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Willl there be job cuts?

" Bringing together five separa\‘.e organisations should provide some scope for

cutting out areas of overlap and duplication. One of the major parts of the

cons'ul'tancy work being undertaken by Towers Perrin/Ermnst and Young, will be to

look at how OFCOM can be-structured in'the most effective and efficient way.
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1.11 Other Regulators

"7 Financial Services Authority »
* Average of 2156 staff employed or contracted to work for the Authority in 2000-
01. - B o

Total expenditure £181.5 million, includirig £157.8 million on ‘mainstream
regulatory activities’ (the gap is mainly accounted for by spending on the UK
Listing Authority, funded by listed companies, and special one off task_s such as

i

the Pensions review).

Civil Aviation Authority :
1129 staff in 2001-02 budget: Total revenue budget £160 million, of which
Meteorological Services account for £25 million and Air Navigation services £29

‘million.

Environment Agency . :

10,296 staff in 1999-2000, 6 per ce_nt up on previous year. Total budget £256
million, of which £132million covered by operating réceipts (eg abstraction
charges for water resodrcés, levies for ﬂ_obd defence .actiﬁ/ities, capital grants
from MAFF and others) and £124 million by grant-in-aid. \

 Ofgem 4
558 staff in 2000-01, due to fall to 334 in 2001-02 as a result of transfer of all

" regional staff to-EnergyWatch. Total cash spénd in 2000-01 £87 million, falling to
£34 million in 2001-02 partly for the same reason. ‘

Office of Fair 'I"rad»ingv

Average of 443 staff in 2000, total spend £33million. o
' ' 28 ' Joint PLS Ctte Brief
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Ofwat | | .
Total staff complement in 2000-2001 was 212; total spending £11.1 million.

Foo_d Standards Agency . A ‘
628 staff as at June 2001 (HQ pius Scotland, Wales, NI). There are a further
1500 in the Meat Hygiehe Seérvice which is an Execuﬁve Agency of the Food
Standards Agency. Total Food Standards Agency spend is budgeted for £105.4
in 2001-02; Meat Hygiene Service sbe_nd net of income is £20.1 million. Total
funding from DEFRA and the devolved authorities is therefore £125.5 million.
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1.12 How will OFCOM account to two SoSs?

+ OFCOM's responsibilities, be they for broadcasting, télﬂécommuni‘cations,
- spectrum .etc, fall quite clearly within the remit of one Department or the

other. The paths of accbuntability far the current regulators are cledr and
there is no reason, once OFCOM has taken over’those respohéibilities,

why accountability should become any less: clear.

» Arrangements for joint working between the two Departmehts haye
worked well thus far arjd there is no reason why they should not continue
to do so. For example, we are in the process of jointly making the

" appointments of the Ghairman and non-executive members of OFCOM

" and have been working closely togéther on this.

e Thereisno feason, therefore, why there should be any difficulty for

OFCOM to be accountable to two Secretaries of State rather ihan one.

. There may well be areas where responsibilities could overiap, for-example
in relation to cdmpetition issues in relation to_ broadcaét'ing. Again, tﬁeref is
. ho reasdn why OFCOM should not report to the two relevant Secrétariés
of State and, similarly, why the two Secretaries of State shouid_'nét work

together in their consideration of the particular issue.

Defensive points
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. Some have argued for a combined Department of Commu'nications with
its own Secretary./ of State to whom OFCOM would report. Obviohsly,
'machinery of Government changes of this type are a matter for the Prime
Minister. The current -arrangements have worked perfectly saﬁsfaétorily
" until now — the two Departments and, indeed, both Secretaries of State -
have been working closely together throughout in de\/eloping pblicy for the
| Bill and creating OFCOM. | | |

o There would be nothing to prevent either relevant Select Committee, be it ' .
 that for Culture, Media and Sport or for Trade and Industry, from calling
OFCOM before it or to invite the Secretarieé df State to appear, as this
"PLS Committee has done, in order to answer questio-n_s about OFCOM

and its responsibilities.

. 31 o - Joint PLS Ctte Brief
© First Draft 28/06 FCM

7145

i

MOD300006379




For Distribution to CPs

11 3 Towers Perrin

The Towers Perrin report Was an initial scoping project examining the
existing regulators, their costs, work pvrogr'ammes, structures,

organisational cultures etc. It also considered areas of work that would

“cease or continue and new tasks that might arise.

But no decisiohs have beén taken about the futute size or functions of
OFCOM.

- OF.COM as a whole will need sufficient flexibility to attract, retain and

motivate the expert staff it needs. But it will do so within a clear framework

of public scrutiny that will keep a firm lid on overall costs.

We will not in any circumstances tolerate waste or inefficiency on

- OFCOM’s part. -

We shall ensure that its finances will be exposed to tough public scrutiny.
As a start, we shall expect significant efficiency savings arising from the
merger and from the elimination of duplication between the existing

regulators.
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2  TELECOMS AND INTERNET

21 BT

e The Bill sets outa generat framework, not prov-isions on individual companies.  ;
Within this systematic frarnework, OFCOM will be reviewing the key markets. .
. Where these reviews show that anyone_has a dominant position in.any of

these markets, the regulator will propose appropriate controls. .

Are you considering referring the fixed communications market to the

Competition Commission (as some of BT’s competitors have suggested)?

.The Government keeps under review the question of what action might be
hecessary to ensure effectlve competition in commUnlcatlons markets. This
includes looking at all the options and considering any serious arguments which

- industry putto us. | have no proposals at present and have not reached the V|ew

that a reference is necessary.

. . {
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. Broadband

Important that the Bill is technolbgy neutral in the same way that itis

. proprietor neutral. OFCOMs general duties and powers will give it

everything it needs to tackle broadband roll-out —no need for épeciﬁc

provisions.

Government.\}v'c.;rkihg hard to make.the brg)adband market more extensive
and competitive.. Making good progress — around two-thirds of the
population can access affordablé broadband. O.ver1600,(.)00 users and
rising at 20,000 per week. Our principle challenge now is in extending
access to rural areas. ‘

We have a strategy in place which looks at competition, supply, demand
and content. One important piecé of work will be using our Government

spending on ICT to ensure we get maximum benefits for the country.
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2.3 Speed of regulation/decisions

e Want OFCOM to be ‘fleet of foot' and able to make decisions in a timely
way - so OFCOM will be under an obligation to publish and meét
promptneés standards. Industry will be able to plan more effectively,

knowing when they can'exp.ect a decision to be made.

e And the Bill gives a full right of appeal, on the merits, against OFCOM'’s

* decisions on matters connected with networks, services or spectrum. -

o TheBill i.mp‘lements"the new harmonised European framework for .
regulation of communications' services which will make it easier for UK
companies to enter European markets, and will strengthen competition. It.
also 'reqUirés OFCOM to system'éticaliy review the key communications
markets, and to remove thé more onerous competition obligations (price

caps, etc.) where it finds that a r_narket is effectively competiti've.,

e Aswell as oper_atihg promptly is also important that OF_COM consults
properly on new or amended regulations it plans to introduce. There are.
provisions in the Bill ensuring OFCOM consults and carrys out impact

assessments on changes it proposes. Important to get the balance right.

« Some witnesses have argued for specific time limits to be laid down in the
legislation. We do not believe this is necessary aé OFCOM is required to
publish and meet promptness standards. There have also been calls for
time limits on appeals. Some of the issues that might go to appeal are

extremely technical and would requi}e the appeals body to engage in a
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substantial amount. of detailed and technical research. Others might be
' quite simple in nature. It is,difﬁéult to envisage setting hard and fast
timescales for the completion of appeals that would make sense in all

cases.
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| 2.4. Appeals

The Bill prowdes a full appeal on the merlts where this is required by the EC

Dlrectlves

e The reason for having a different appeal process for decisions on content is -
that decisione on content are closely related to the implementation of public
po_liey. So en'appeavl on the merits would be unnecessary and inappropriate.
(As content-does not fall Within the scope of the EC Directives, there is no

requirement for an appeal on the merits.)

e We will of course be considering the interesting alternative put forward by the
Competition Commissio'n, along with any other relevant points which may be
raised in the consultation process. We will discuss with the Commission and

.the Appeal Tribunal before deciding on the most apprepriate process.

e (If pressed on Mr Morris’ view that it would be disastrous for the CAT to

handle appeels on price reviews) | think it isa question'of which is the
| right’ process. If thereis a need in this context for a broad review of the

market, then the Commission undoubtedly has the exberience, and the track
record. But. if the is-sues cari be satisfactorily resolved by an straightforward
appeal procedure, allowing. both sides to bring in the evidence and expertlse
they think appropnate I think the Tribunal would be an entirely appropriate
body for that kind of process For the moment, | have an open mind between

these alternatlves

. (lf pressed that there is a need for consistent decisions across

regulated sectors) | agree there should be a broadly conS|stent conceptual
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lframewor.k, but | don’t think that means that all the decisions need to be taken

by one body.

25

Internet — are we regulating it?

We were clear in the White Paper and we remain resolved to give _
OFCOM NO powers of statutory 'regulafien over-the Internet. We remain

committed to self and co regulation as the best way forward and OFCOM

* can work with industry to help make that fully effective

The Internet is not a stable and readily definable system. It is constantly
evolving. Must recognise that in such technologically advanced and fast-

developing secters, there is a particular difficulty in framing'Adeﬁnitions that

- are future proof. Flexibility is the key - not so that regulation can be -

introduced at a later date, but to keep pace with change.

Important to distinguish two sides of the Internet.- First, itis the confent

“which people all over the world make aveilable. The Bill does not regulate

Intemnet content -itis already regulated by the applic‘ation of eXisting UK

law — the law applies as on-line as much as it does off-line.

Then there is fhe physical Internet, a set of connected cornmunications
networks, which will be brought ir{to OFCOM'’s remit more fully than at
present, as the' means by which the Intemet is écpeséed. The Bill will give
OFCOM the powers it needs to respond to the growth of the Internet end
ensure that there is contlnumg competition and availability in the prowsmn

of Internet access serwces

38 Joint PLS Ctte Brief
First Draft 28/06 FCM

152

MOD300006386



o L T NP PTG PR e EUREE RS R

For Distribution to CPs

Q&A
Has legislation been left behind by the expansion of the Internet? (self-

regulation)

Regulation of the Internet itself needs to be international and the Government is
already worklng in mternatlonal fora to tackle Internet crime. e. -g- (the Cyber-

~ crime Conventlon e—safe which is the contlnuatron of the EU Safer Internet
Action Plan, work wrth the International Content Rating Association). It also
includes work with existing law enforcement agencies overseas. Elsewhere self-
regulation by the industry and co-regulation by Governrnent and -industry are best

placed to cope with the chenging,face of the Internet.

. It is Government policy to seek to ensure that the law in the UK appliee on-line in
the same way as it does in the off-line world. For instance, the Obscene
Publication's Act 1959 applies t6 material published on the Internet and the
Criminal Justice and Public Order Act 1994 extended the laws on obscenlty to
cover material availablé on computer networks. Similarly laws retating to such .

subjects as Sales of goods, copyright and libel, apply on-line as much as off-line
Should we not be regulating the Internet to protect children?

_Whilst. laws apply whether on line or off-line, the Governme’nt recognises thet
there are particular. problems with the mternatronal facet of the Internet and
strongly supports the measures taken by the lndustry to tackle potentially illegal
material. The Internet Watch Foundatlon (www.iwf.org.uk), a group set up. and
funded by the UK Internet service providers (ISPs), operates a hotline to Wthh
people can report potentlally lllegal material, particularly Chlld pornography
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The IWF passes reports about such material to the police, when it originates in ~
. fhe UK, or to the National Criminal Intelligence Service when it originates
overseas, so that the relevant law enforcement agencies can cons_ider whether to
take actidn. The IWF also passes reports to ISPs so that they can remove illegal
material they are hosting. If the ISP fails to remove the site, following notification

: by the IWF they can also be liable to prosecution. There have been a number of
high profile cases recently Which indicate that the co-operation between the

-industry and law enforcement agencies is effective.
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2.6 \Conteht on the Internet

Already there is considerable interaction between licensed broadcasters

on conventional delivery platforms, their websites, and increasingly

webcasting of their programmes.

UK licensed broadcasters have well established brand nameés and
images, and we do not expect they will want to offend viewer expectatibns
of their programmlng on the intemet. The same will be true of most other

broadcasters Ilcensed in Member States of the EU.’

The Eurppeén Commission is examining the ppssibilities of raﬁng eystems |
and filter devices which might be the subject of EU wide cd-ope‘r’ati.on',

along with existing eelf-regulatory systems such as the Internet Watch
Foundation. There is the possibility of extending these to non-EU

Eu}opean states on a voluntary basis. There is also the Council of Europe
Convention on Crime in-Cyberspace to combat illegal content; it extends

to North Amenca and potentlally to. Japan and Mexico.

These;largely self-regulatory systems 'yvill provide safeguards in the event
that, over time, much more broadcast material is delivered on a strictly

one to one basis. OFCOM will keep developments under review so far as

- Tier One is concerned, with Video-on-Demand already antICIpated as

falllng outside its regulation.
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2.7 Why regulate maobile industry?'

. The EC framework will require OFCOM to review the relevant markets_. [f:

*itfinds that any market is indeed effectively.competitive, it is prohibited
from applying any specific controls to individual companies in that market.
Naturally, this process of review is a matter for the regulator and not for .
_Government; it is not for me to anticipate what the review of the |

apprdpriate markets may find
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3 BROADCASTING
3.1 BBC

o Key principle: to' treat the BBC oh a similar basis to other' public.seri/ice
broadcasters, whilst taking accouﬁt of the BBC'’s unique role and cqhstitljtion.
Core responsibilities of the Governors to be retained but the BBC will in
addition be subject to new external requirements monitored and enforced by
OFCOM. ‘ o

e BBC's obligations: to be set out in its Agreement with the Secretary of State,
rather than in the Bill. Details of the main amendments proposed have been

~ published for consultation alongside the draft Bill.

e Tiers 1 and 2: BBC Will for the most part be 'subject to OFCOM regulation.
~ (Exceptions include eg continued Governors’ sole responsibility _fO( regulating

accuracy and impartiality.)

e Tier 3: BBC will be required to publish annual statement of programme policy
and report on performance against that policy. In preparing SPPs BBC will
be required td,donsider,any OFCOM guidancé to the extent that it includes
general comrﬁents of relevance to the-BBC. Will also consider OFCOM 's _
overview reborts on public ser;/ice broaqdasting to the extent that these raise

general is'sue's"relevant to the 'BBC. -

» Tier 3 backstop: powers will be with the Secretary of State and Parliament, -

_ not OFCOM. This intention was madg clear in the White Paper and respecté :
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the BBC's relétionship with Parliament through the licence fee. Government

"and Parliament have the ultimate backstop power: not to rénew thg Charter
and Agreement When they expire or tighten up the obligations they place on
the BBC. ' : '

OFCOM sanctions: BBC will bé required to comply with OFCOM direction to
. issue apology, correction etc. No decision yet on whether OFCOM should be
able to fine the BBC. Agreement document sets out the arguments both

ways and asks for views.

New BBC servi.ces: Responsibﬂity for approval will remain with the Secretary .
of State. This'again reflects special relationship with Parliamerjt. But the
Secrefa_ry of State wiil look to OFCOM to give formal advice on the market
impact of such proposéls. OFCOM will also be involved in the indepgndent

' review of the BBC's digital services promised in 2004.
Access to information: BBC will be under a formal requirement to s(xpply

OFCOM with all information that is reasonably required to enable OFCOM to

undertake its functions in relation to the BBC.
Cooperation: Gavyn Davies has confirmed that BBC will want actively to

cooperate with OFCOM in the interests of the overall broadcasting ecology. ‘

Government obviously welcomes that commitment.
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32 PACT ‘S PROPOSED CODE OF PRACTICE

 Aware of PACT's proposals and will be giving them full consideration.

e Wil need to be convinced of the publié policy justification, and that ex-anfe

regulation is necessary in the light of OFCOM’s competition powers.

Background

1.~ PACT ﬁropose that OFCOM should draw up, publish aﬁd regulate a Code

of Practice concerning the production,-supply and distribution of content for
_ transmission by public service broadcasters over all délivery platforms. The
Code is intended fo “provide a check against the dominance of public service
'bfo'qdcasters in commissioning content and bfing some balance to the teri;ions '
~ that exist between those broadcasters and their suppliers”. It would apply only fo
' PSBs. | ' |
~2. . PACT propose that the Bill should prc;vide for-the Code, but the detail

‘should be left to OFCOM. They envisage that it would cover maitte;s such as

h .ec.]ual access to programme making opportunities, fair dealing and third party

dealings. There would be a-right of apb’eél to the Competition Commission (CC).

3.  PACT's pfoposals raise a number of questions: what they would add'to
the Competition Act regime and what the public policy purpose of them would be: '
is there a general public interest rather than simply the interests of the

independent producers.

4. PACT have taken their inspiration from the Utilities Act and the Code of
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Practice on Supermarkets’ Dealiilgs with Suppliers, where the public interest is
much clearer. But neither example is analogous to the broadcésting market: the
Utilities Act regulates a former monopoly market; the supermarket code deals
with a market where the dominant players do not have statutory public service

functions.

5. It is not immediatei); obvious why ex-ante regul‘ati_qn is necessary in this

area. ;Fhe. normal Competition Act powers, as they have been developed

recently and in the Enterprise Bill, will a.pply and should be sufficient to deal with

- any abuées of dominant position. There was no speéiﬁc legislative provision for
the siiper'market code, whichis a voluntary agreemeht arising from a CC
investigation. Codes of Practice can have a role in satisfying the CC that
identified abuses have been dealt with, but the ct)mpetition authorities have not
so far been persuaded that there are currently abuses in the relationships

_between broadcasters and producers - PACT have made a complaint to the OFT
which was ultimately dismissed and a second, and similar, cbmplaint is now

before them. .

6. Looking at it from the other side, it seems hard to see the piiblic policy
justification in determining terms of trade between PSBs and independents rather
than all btoadcasters and eépecially between the BBC and independents. If
there is no abuse of compétition it is unclear why the Communications Bill should
be a vehicle for skewing the relationship in a way detrimental to the BBC and

potentially more costly to licence-fee payers.

7. We will be submitting full advice on PACT’s proposals shortly..
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3.3 Télevision/Radio Licensable Content Services

» . We have sought to establish a system for licensing which will provide for
continued regulation and Iic}ansirig of services which we all recognise as

broadcasting, but without regulating the Internet.

» We recognise that this is difficult and have sought views. We shall welcome
the Committee’s views and those you have sought from witnesses, though we

have yet to see any detailed proposals.

‘e The cufrent position is unsatisfactory. As Simon Hochauser of Video . .
Networks told the Committee, the 1990 Broadcasting Act iheoretically
provides for regulatioh 6f the l_ntérnet. The ITC have wisely made it clear that"
they dp not intend to do so, but regulatory discretion over what is and is not

licensable does not provide adequate legal or regulatory certainty.

e Our aim is that irid'ustry and ser\(icés can develop without ina'ppfopriate
regulation but that audiences can watch and listen to broadcast services
matching the standards they have come to expect whatever the particular ~ -

delivery technology chosen.
e The definition in the draft Bill may need to bé changed, but according to-

specific criteria set out |n the draft Bill at clause 156 and subject to affirmative

parliamentary resolution.

Background

47 : o ' Joint PLS Ctte Brief
‘ "First Draft 28/06 FCM-

761

MOD300006395



For Distribution to CPs

The provisions of clause 156 allow for the definition to be changed having _regard

top one or more of the following:

a) the profection which, taking account of the means by which the:
programmes and services are received or may be accessed, is expecfed
by members of the public as respects the contents of television
programmes and text services: .

(b) the extent to which members of the public are able, before teIewsmn
programmes or text services are watched or accessed to make use of
facilities for exercising control, by reference to the contents of the - .
programmes or services, over what is watched or accessed

* (c) the practicability of applying different levels of regulation in relation to
different services;

(d) the ﬁnahcial impact fot broviders of particular services of any - ‘
modification of the proVisions of that section; and |

(e) technological developm'en_ts that have occurred or are likely to occur.
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Detail - improved Content regulation:

Quality PSB to be protected. .

Universal access to the' PSBs on all.- main platforms to be secured.

“Due prominence” for PSBs on electronic programme guides.

Content Board as integral part of OFCOM with voices of Nations and

Regions.
OFCOM to safeguard core remits of PSBs.

Backstop powers available if PSBs fail to deliver.

.Quantifiable targets of PSBs will be agreed and regulated by OFCOM,

_such as independent production quotas, new.original production quotas,

new quotas fo‘r'regibnal programming and production.

OFCOM will be able to vary any Iicenc;e on change of control, to ensure '

that the character of the service is maintained. For Channel 3, this will

.brotect regidnal production and programming requirements:

New duty to protect and promote the local content. of local radio services:. -

OFCOM will have important role in maintaining imbartiality. Given -

~ lightening of ownership regirhe, OFCOM will have power to investigate

news and current affairs programming of any local radio service.
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OFCOM will oversee the nominated news prbv?der system for ITV, to
ensure choice of high quality and ihdependent news on free-to-air public

service television.

| Consistent standards acr'ossithe industry: no “double jeopardy” of -
ITC/Radio Authority AND Broadcasting Standards Commission .
_investigating standards. Single regulator to consider viewers'/listeners’

complaints:

OFCOM will not regulate the Internet, but will work with industry to ,‘

- promote effective self-regulation of the Internet.

Also new role for OFCOM to promote media literacy: helping people to
understand the tools available to manage their and their children’s use of

the Internet, such as rating and filtering technologies.

\
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- 3.5 Political advertising
e Recent Swiss case has raised issues 'o'f whéther a ban an political advertising

is contrary to Com'mun'ity law. This is obviously an issue that HMG has to

consider very carefully. [ Line to be cleared with lawyers].
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3.6. Must carry/must offer

* Strong commitment that Public Service Braodcasters are available on all

* the main platfofms both before and after switchover

o This means ' _
o PSBs must “offer” to all the main platforms

o Platform operators must “acce_pf’ (carry or distribute) them

 To meet this commitment, different arrangements are needed for different

piatforms

e On cable we roll out the present system (must offer and must carry) for
BBC channels; C3, C4/S4C, C5, public teletext service '

o We might also add new channéls subject to reasonable
compensation, and, in doing so, will take into account the technicél

and financial implications for the network operator

o These arrangements will be reviewed on a regular basis, as

required by the EU legislation.

e On terrestrial, PSBs have got guaranteed capacity and have got to use it

(if they don't, they lose their licence).

e On satellite, there will be provisions
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" o To require PSBs to offer their channeis to satellite packagers

o To provide solus cards to those viewers who, after switchover, will

no longer be able to receive terrestrial signals

o To require satellite packagers to provide the PSBs to all their

-subscribers at no additional cost.
o The list of the PSBs channels subject to these provisions may vary.

e These special provisions on cable and satellite will be brought into effect '

only if and when necessary
+ [ hope we will be in a situation in which contractual arrangements make

the implementation of these brovisions-superﬂuous. But if that isn't the

case, an order will bring them into effect
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3.7 Definition of Public Service Broadcasting — Cl 181

Why doesn’t the definition of Public Service Broadcasting at clause 181 of
the draft Bill include international issues and science, since these were

speciﬁéally referred to in the White Paper?

e Wedo see these a.s part of the core of public service broadcasting. They are
.of course already part of the mix, even fhough not referred foin the BBC
Agreement, from which the list is taken, and would remain part of the mix
Aexpected-both from the BBC and from the licensed commercial public servipe '

broadcasters, as reflected in their initial Statements of _Progrémrﬁe Policy.

- » But, nonetheless, | am sympathetic to the proposal to include these two

genres only, specifically on the face of the Bill.

BACKGROUND .

There is a lobby to add “international issues” to the list of PSB responsibilities.
We recommend maklng this concession now, to av01d unnecessary activity by
those lobbying and in responding to the lobbying. lf we remain silent; Clare Short

is also llkely to want to take action.

International issues and science were mentioned as part of thé core PSB
proposition in the Communications White Paper. Late in drafting 'the Bill the
decision was taken to base the core PSB remit on the list in the BBC's |
Agreement, which refers to international news co’verage, but not other

programming exploring international issues. There is duite a wide range of
: : 54 _ : Joint PLS Ctte Brief
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'. NGOs pressing to specify that PSB should ihclude broader coverage of
“international issues and they have the support of DfID and Claré Short. Their

arguments were bolstered by thé analysis of the 11 SeptemBer events.

There are two potential downsides, but not persqasivé. Conceding might lead to
pressure to add to the BBC Agreement similarly, but that need not be
troublesome: best addressed at Charter renewal though. There. is usually also

' pressure to add to any such list, but that will happen anyway and we can defend - "
the line at the list in the White Paper (there are no other categories which

apbeared there but aren't already in the Agreement/Bill list).
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3.8 Public service _broadcésting' licences

Firm intention to ensure continuation of commercial public service

broadcasting

 Current licences would not allow licensees to provide a digital only sérvice,

. after switchover

* Therefore we give them the option to rénew their licence now : it will allow

them to provide a digital service, and to simulcast it in digital until switchover.
e Current C_hénnel 3and5 Iicen_cés end between'2007 and 2011:

 if licensees take a new digital Iicence, this new one will run until 31st
December' 2014..This_will give them a significant extension of the
“licence, and will allow them to make the necessary investments

| towards dlgltal world

» [f they keep their current licence, théy will be able to renew it at its term
(or to take a new digital licence then), but for a penod endlng elther on

| sw1tchover or on 31st December 2014 whichever js earller

Q&A

W_hat happens in 2014 ?

All the Channel 3 and 5 licences will be re-tendered under the Broadéasting Act
1990 (Quallty threshold to be passed then licence awarded to the hlghest bidder
of those who have passed this quallty threshold)
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Why this “cut-off” ?

There is no. reason why companies should benefi t from a perpetual licence
to us_e a scarce and valuable resource such as spectrum.

2014 will be a good time to revisit the w.ay public service breadcasting is
delivered! _ | '

we propose a fair deal to these companies : we extend their licence until .
2014, (which'\_NiII mean they could have had a licence for 23 years), but we
also aet in the best interest of the citizens : itis fairfi'Om time to time to

have the ablllty to change the rules.

ltis |mp0531ble to guess what the state of the various audio-visual markets

will be at that point, and therefore how best ensure the Vlablllty of

* traditional commercial public service broadcastlng

We could by instance be in a situation in ‘which we no longer need to use
terrestri‘al‘spectrum to broadcast public services, because of the

development of the market (everybody on ADSL, etc... ),

- Alternatively, we could need to amend radically amending the licence -

conditions, Wthh will need to go through a new process.
Our proposals give us ﬂeX|b|l|ty and extend the certalnty glven to eXIstlng

licensees until 2014 in12 years tlme|

These are our objectives, the mechanisms are open to copsultation.
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3.9  Radio

Our proposals broadly.adhere to the joint posifion reached Ias't'summer by the
CRCA and the Radio Authority. We will remove all limits on radio ownership
at national level, and rely on a simpler system that can ensure there 'are. at
least 3 commercial'operators,'_' in addition to the BBC, in every area with a
well-developed range of services. ‘ An additional-effect of our propqsalé’ would

be to ensure there are at least 3 separate local or regional media owners in

-almost every local area.

We believe that these proboéals' will allow significant consolidation in radio

markets while saféguarding the plurality of different voices that citizens need

* to make informed decisions in a democracy.

-~

. Our position is one devélpped with the industry and the Radio Authority over

the course of a seri_es of consultation exercises. However, we will of course
consider any convincing arguments that are made for a different approach

over the course of this final consultation on the draft Bill. .

It's important to remember that this Bill is intended to be a flexible piece of .
legislation, unlike previous Broadcastir)g Acts. OFCOM will review the-
ownership fegirhe at least every three years, and w'ill.then be able to make
changes through secondary legislation. So onée' we .see ‘hc.)w the new rules
are vworking, and how the market is devéloping, we will have the ability to

make any necessary changes.

Q+A
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These proposals discriminate against radio, by being over-regulatory.

Our proposals are proprietor-neutral, and are certainly not meant to be
discriminetery in any sense. The radio dwnership proposals are based on the
industry’s own agreement with the regulator, and we feel, as they did last f/ear,

'~ that they will allow signifi canf conéolidétion while protecting plurality. However '
this is a consultation process, and our approach has. always been to remove
‘needless regulatlon We will therefore obviously consider any well- made "
argumente, and will [ook at whatever evidence the radio industry brlngs forward

to back up its case. -

Things have moved on since the Radio Authority/CRCA agreement last

“year.

I'm not élear'exactly how the radio market, or the likely effect of these proposals,
has changed significantly in the last year. However, we are of course willing to
listen_;to the views of the industry on.the effect that our other proposals might

have on the radio sector, and to consider our position in light of those views."
. Lord Eatwell said your proposals would creafe ‘extreme anomalies’
| don’t think he has made clear how such anomalies would be created, or what

th'ey would be. Our proposals are, after all, substantially the same as those

agreed by the-CRCA last year. Wé have only added a cross-media rule thét

would ensure 3 local media owners in total. However, | would be glad if-he could |

provide. me wrth evidence of the anomalles so we could consrder what to do

about them
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¢ .

Why is there no detail in the Bill? Is itto éllpw you to change the policy as

and when you like?

It's true that the draft élauses only contain broad order-makirig powers with
réference to radio ownership. This yvi_l_l enable the Secretary of State to change
the ownership scheme without the need for priméry‘legislation. It is consistent
with the Government's stated desire to respond quickly to changing '
circumstances in the market, in technology or in public expectations. Setting out 4
the details of an ownership scheme (which will be. lengthy and te_chnical) in the’
Bill would mean even the most minor of fechn{cal adjustments would need a

change in the primary legislation. However we anticipate the relevant orders

" being published in draft in time for the Bill's passage through Parliament, so that

everyone can be clear about our intentions.
Background
Last'.slummer, the Radio Authority and the CRCA made jc‘iint- proposals for a ‘3+1'

formula for local radio ownership. They.said they were both satisfied that fhis

would allow significant consolidation and would protect plurality to an adequate .

.degree.

In our Consultation on Media Ownership Rules, in November, we said we were

. strongly attracted to those proposals. Since we were consulting, we also said we

would consider érguments for further deregulation. The CRCA said they would

.prefer a ‘2+1' !'Ule.but-produced few arguments as to why.

We considered both a ‘3+1"' éhd a ‘2+1' option and proposed the former in the
draft Bill.» The radio industry have since gone. back on their égreement with the
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Radio Authority, and now say they want radio ownership to be regulated by
competition law alone, with a separate cross-media rule to ensure at least 3
separate owners across local/regional newspapers, radio and TV in evefy area. :
Our proposals are for a '3+1’ rule for radio that would also be applied to ensure 3

owners across media. " -
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3.10 Digital sWitchOver

« Still on course to switch off the analogue signals between 2006 and 2010.

Challenging-but achievable.

e UKeads the world in DTV take—up over all platforms. Over 9 million .
households (that's over 1/3 of households) have digital television. This is

over twice the European average.
e Criteria for switchover remain in place.

Q&A

Failure of ITV Digital? .

Failure of company not of technology. Policies and targets, which the
Government set for digital TV are not dependent on any one platform and can be
' achleved in a variety of ways. o

Expected that: the ITC WI|| re award llcences on 4m July (update)

Baekground
The criteria announced by Chris Smith in September 1999 that analogue signals

will not be switched off-until —

. everyone who can cdrrently get the main public service broadcasting
channels in analogue form must be able to receive them on digital
systems |
. SW|tch|ng to digital is an affordable optlon for the vast majonty of people, -~

and
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». as a target indicator of affordability, 95% of consumers must have access

to digital equipment. -

Current Take-up

Sky Digital DTT | Digital Cable
Digital Television 15900000 1200000 . 2 027 563
take-up (June = | (almost six million): (over one million) (over two milliori)
'2002) '

Actipn Plan
. Action'.plan hés created the framework for sucéessful alliéncé between
" Government, industry and consumers which will enable the UK to meet
the criteria for switchover. . ' 3 '
e Task groups are working well. Market Preparation Group is soon to

ﬁnalfse its strategic' marketing and communication plan. '

e The Technology and Equipment ﬁrst. report will be available shortly
outlining all the technological issues that need addressing.

e The Spectrum Planning Group is continiing to provide technical support
and planning advice; developing a range of switchover planning options

and outline assignment plans.
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4. MEDIA OWNERSHIP AND NEWSPAPERS
4.1 Media ownefship

We will retain rules on media ownership to make sure democracy works.
Citizens expect and deserve to base their decisions on a range of different

voices and opinions. The market cannot guarantee this, so the State must.

*Our rules will ensure a plurality of media voices exists wherever there is a

focus for democratic debate - in national, regional and local communities.

However, we have removed and reformed the incons_isteni and néedless
elements of existing regulation. We want to encourage investment,
competition and economic grdvsllth."Deregulation will brihg increases in .
productivity and efficiency that can only be good for the consumer, who will

receive new, cheaper and better services as a result.

The new rules will be subject' to regular review and should therefore be able

to adapt to change in rapidly developing markets. -
Detail
We are protecting plurality/democracy:

e ' There will continue to be at least 3 separate free-to-air TV broadcasters
e - Nominated news provider will ensure quality and impartiality of the news

. most people watch and trust _ ‘ .
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e Rules will ensure there are at least 3.commercial operators in every well-
developed local radio market '

' There will still be a special regime to consider significant plurality.concerns
about newspaper mergers ‘

e 3 Cross media ownership rules wrll work to protect plurality in 2 |mportant

ways:

ONE - Joint-ownership of newsp'apers (the most editorially influential medium)
and ITV (the only mass audience public service broadcaster with universal
access and reglonal programming requrrements) will be limited. No one could be

a major owner of both at either national or reglonal level.

“TWO - Newspaper and TV proprietors will be subject to, rules on local radio
~ownership that will ensure the existence of at least 3 separate local or regional

commercial media voices in most areas.

T e Where we propose to remove rules (largely wrthln lndIV|dual media markets),

we will rely on content regulation and competition law to malntaln diversity
and plurallty Where competition law will not guarantee the plurality of -
ownershlp we need (particularly wrth regard to cross-media ownershlp) we

propose to retain some rules.

Will the ﬂipside of lifting ownership restriction be that we require

closer/heavier regulation to ensure quality, plurality etc?

The regulatory framework provided by the rest of the Bill will ensure that any, '
increased concentration of ovyne'rship'does not dilute the quality, diversity or

impartiality of broadcast content.
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For example: _

* [TV will still consist of regional licences, with requirements for UK reg‘ional
productioh and programming, as well as independent production and original
production; . a o

 Under the new regulatory fegime for public service broad'c_asters, Channél 5
will also have i'equirements for independent production and original
productidn; _

e There will be a power to introduce a nominated news provider system for
Channel 5 if, comparable t6 ITV's share, it gains a significant share of the
audience for free-to-air news;

* « " OFCOM will have a new duty to profect and promote the local content of local

‘radio services, and they will now be able to vary the licences for such

services on a change of control, to maintain their local character.

1

The industry say you're.not going far enough - will these rules inhibit the

growth of UK companies on the world stage?

"This package represents a considerable deregulation, one which will UK
companies to grow and should bfing a beneficial increase in inward investment.
We have retained only those rules that we feel are necessary for the health of
democracy, where competition law will not guarantee the plurality of ownership

that democracy demands. There will be scope:foi' further review every 3 years. -
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4.2 20/20 rule

. Néwspapers are the most editorially influential medium we have. 1TV is
the only commercial public service television station with universal access
to the whole populatign,' and it has by far the largést audience share of

any commercial channel - 25%.

« If someone were able to be a significant force in both these media the

overall reduction in plurality would be too much for democracy to bear.
Q+A

What happens to this rule if Sky buys Channel 5 and increases its éudiencé

share?

I don’'t want to speculate'dtn possible mérket developments. However it's
impértant to remémber th_e"f'lexibility that is built into these ownership proposals

in the form of regular reviews and powérs to am‘en_d the rules. lf Channel 5 ever
did approach' the same audience share as ITV, we’d have more vigorous
competition in free-to-air TV and that would be a good thing. Obviously at that
point it would be proper to consid-er removing the 20% rule-'fo'r ITVif it seemed
dlsproportlonate or unnecessary. And Channel 5 could be given more regulatory
commitments to reflect the size of its audience, such as a nominated news |

provider system and lncreased requ1rements for onglnal productlon

There's no real difference between ITV and Channel 5 - you've created one

' to appease Murdoch?

Our proposals recognise and legislate for the clear differences between ITV and

Channel 5 in the eXIstlng media ecology. In the current situation ITV is by far our
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largest and most influential commercial broadcaster. Itis the_only commercial
public setvice broadcaster with universal access to the UK population (C5 b
“reaches only about 80%). It has an audience share of 25%, comoared with
Channel 5's 6%.., '

_ ITV: and Channel 5 have different public service requirements to reflect the
differences in their scale and importance We -suggest that ownership rules

. should also take account of those dlfferences The whole regulatory system,
however, will be flexible, and if there is a signifi icant change in the relatrve
influence of Channel 5 compared to ITV, the extent of both ownershlp rules and

content regulation will be open to review.
This rule is just a way of penalising Sky. No one else is really affected.

That's simply not true. Our proposals are proprietor neutral. This particular rule

is targeted at large newspaper groups and theirsubsidiaries, because we are '
" concerned to prevent one company owning both a significant share of the

national newspaper market and a major part of our most influential commercial

TV channel. So arange of companies are affected.

| 'B-aclkground

The national 20% rules we propose to keep [for. lTY-but not C5] are:'

E (a). no one controlling rn'ore than 20% of the national newspaper market rnay
~ hold any licence for Ch 3; | g '

: (2) no one controllmg more than 20% of the natlonal newspaper market may

: hold more than a 20% stake in any Ch3 Servrce
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(3)  acompany may not own more than a 20% share in such a service if more

than 20% of its stock is in turn owned by a national newspaper proprietor with

_more than 20% of the market.
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4.3 Vertically integrated companies and CH4

We are engaged in a consultation process on the draft Bill, so we welcome
Channel 4's suggestions and will of course consider them carefully before we

introduce the final Bill.
We have absolutely no plans to privatise Channel 4.

Our proposals rest on the'a'ssumption that the et;onomics of the TV market
will continue to work roughly as théy do now, and that Channel 4's core

revenue will be sustained.

Within that context, we want to encourage more investment and competition

by freeing up the ownership of ITV and Channel 5.

As. public corporations, Channel 4 and the BBC will play a \'/ital. role in

maintaining the diversity of content available.

Q+A

Your proposals risk allowing a single company to dominate the advertising -
market. OFCOM should have a specific duty to police the advertising '
market. | ’

Such matters will continue to be dealt with by the compétition authorities.

Larger, vertically integrated broadcas'ting companies will distort the -

markets for programme-buying and rights;
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'We said in the White Paper that we do not believe it right to ban the vertical

integration of companies. First, such a ban would slow down investment in high-
speed .networks; secondly, network operators would in any case be able to
pursue exclusive agreements with content providers in order to deliver attractive
packages to the consumer. We stated then that the right approach was for the

regulator to be able to act forcefully to prevent any abuse of vertical integration,

‘and we s‘tand by that view.

Joint bids for free-to-air and pay TV rights should not be subject to OFCOM

approval OR There ehquld be additional rules limiting the joint ownership

of platforms and content providers.

Vertically integrated broadcastir\g companies already exist (the [TV companies,

for example) and they can already put in joint bids for free-to-air and pay TV

' rights. So there’s no new problem here, and no obvious reason why'competition

law shouldn’t be able to cope in future:
Detail
We propose to remove:

. ® therules that prevent non-European"companies owning Channel 3-or

‘Channel 5 licences

e the rules that prevent the formation of a single ITV compeny (although 'the '

: competltlon ‘authorities would still want to scrutinise any merger and its
affect on the adverhsmg market)

o the rule that prevents large newspaper companies owning Channel 5

J
’
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Channel 4 has no problem with deregulaﬁon per se, but is concerned that the .
changes we make may' strengthen [TV and Channel 5 to the point where -

Channel 4 will strugglé to compete in markets for:

e advertising
e production

¢ rights (eg sports rights)

If Channet 4 does struggle, they have suggested they may find it difficult to
- continue to supply-the diversity of their current service, and could need to be

privatised in order to survive.
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4.4 Foreign ownership, foreign investment and reciprocity

e The rules on foreign ownership are |nconS|stent and dlff cult to apply Why

should Viacom be kept out of the market when Vlvendl are allowed in?

» The Government wants to open as niany possibilities as possible for ihward
| inveétment. We want thé UK to have as many opportunities as-possible' to
bene‘f t from new ideas, skills.and technologies. If this can help to increase

- efficiency and productlwty it will_ be good news for consumers, who W|ll get

" better serwces

e Content regul.ation will - maintain requirefnents for “high qUality, original

programming.

4

Q+A
Won't Fi'ireign owhers.hip will bring a dilution of.quality UK content?

Public service television licences.will, retain requirements for independent
production and original pfoductio.n (and in the case of Channel 3 for UK~regioﬁa‘I
production and regional programming). OFCOM will be given a.new duty to
protect and promote the local content Qf' local radio. Whenever a .regional ITV or
local radio licence changes hands‘, OFCOM will be able to~\}ary its conditions to
‘maintain the existing chz;racter of the .service. Sb different ownership, foreign or
not will not mean a dllutlon of the quality and dlver3|ty we expect from British

medla
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What evidence is there that foreign ownership will lead to increased

investment?

There are no guarantees that the removal of these rules will attract foreign
companies interest, or that the amount of inl/estrnent will necessarily increase.
Those are matters for individual comnanies to decide. The Government's

position is simple - we want to create as many possibilities for investment as

_possible, and we will therefore remove unnecessary, |nconS|stent and outdated

regulation like this. The result should be the |nvolvement of new competltors

-and they will hopefully bring new ideas, skills and technologies to the market.

Why aren’t you demariding reciprocity?

We believe in taking ‘this positive step now. We're not going to wait simply
because other countries still impose such rules - we think they’re over-restrictive

and that their removal can bring benefits to UK consumers. However we are

- aware that UK companies could benef t from remprocal arrangements elsewhere

and we are already initiating a dlalogue W|th other nations on this issue.

Detail

The existing restrictions nrevent non-European companies. owning Channel 3,

Channel 5 or analogue radio licences.

We propose to remove all restrictions.
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4.5 New newspaper merger regime

» . There are special public interest considerations that arise in the context of
newspaper transfers. But. the current system for--regulating newspaper
transfers is too inflexible and imposes unnecessary burdens both on business

and on the authorities.

s .The Bill will replace it with a streamlined and less burdensome regime'that'
focuses regulatory action on those newépaper transférs that appear to raise

competition or plurality concerns. - .

* The new regime will be integrated with the new cpmpetitidn-based ‘system for
non-newspaper mergers that will be introduced by the Enterprise Bill.
However newspaper transfers that potentially raise plurality concerns require
wider regulatory scrutmy, to protect the addltlonal publlc interest concerns

that arise in relation to these transfers

e Thé Secretary -of State will therefore retain thé power to refer néwsp_aper
transfers for wider investigation by the Competition Commission By an
extension of the provisions in the Enterprise Bill dealing with “public interest
cases”. This will be directed to those c;ases, that involve the public interest in
accurate présentation of the news, free expression of opinion and plurality of

views in the Press.

e The new regime will be applicable to all newspaper transfers that satisfy the
jurisdictional criteria for mergers in the Entérprise Bill. However, the new
regime also will apply.if the newspaper thaﬁ is acquired has a 25% share of

supply in a substantial part of .the United Kingdom regardless of the identity or
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* existing business interests of the persons acquiring the newspaper. This wi'll.
extend the regim'g_a in some respects (because there is no requirement that the
transfer has a consolidating effect) but will exclude the very smallest local

newspapers that are unlikely to raise plurality or competition concerns.

e There will be .no requirement for the Secretéry of State’s prior consent to

newspaper transfers. Criminal sanctions will also be removed.

e "The final decision on any action to take with respect to issues raised by a
newspap-er transfer WIthin the public interest provisions will rest with.the
.Secre'tary of State on the basis of a public interest test that will take account
of both plurality and competition. However, the Secretary of State will not be '
able to dispute the findings of the OFT or the Compeﬁtio’n Commission on’
competitibn, and she will seek the advice of OFCOM on the public interest

asp ects of the transfer.

 In the case of local newspapers, the Competitioh Commission will be
.. expected to carry out effective tests of local opinion, for example by means of

Citizens’ Juries.
.Q&'A
Whyb is the new regime so dgregulatory? |
. The new newépaper provisions are not ove?ly dé}egulatory - the wider pﬁblic

interest will be p(otécted by making special provision'for intervention where a

newspaper transaction raises plurality concerns.

The regime will be better targeted and will focus resources on those transactions
| 76 ~ Joint PLS Ctte Brief
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that raise real competition or plurality concermns. We will have the ability to
intervene in relation to any newspaper transaction where a change of ownership
~may have an impact on plurality issues — the existing regime only ‘applies to -

transfers to someone who already owns a UK newspaper.

The regime will be equally applicable to significant local néWspapers. ‘The public
interest in the accurate presentation of news, free expression of opinion, and

plurality of views applies as much to local publications as to the national dailies.

There v'\/il.l be full opportunity for wider public intereét concerns to be voiced in
felation to newspiaper transactions. We. are building in a role fo,r' OFCOM — as
the 'specialist sectoral regulator - to-inform and advise on the wider implications
of newspaper transactions. Provision will also be made for full account to be

taken of local opinion — for example by means of Citizen’s Juries.

Decision making in cases raising plurality concerns will rest with the Secretary-of
State, rather than the specialist competition authorities. The additional public
interests that are relevant to- newspaper mergers are fundamer_ltal to the
presérvation of debate that is central to democratic government and Ministers will

continue to exercise powers over these matters.

" There wiil be a power to intervene in relation to newspaper transfers — as f01j all
mérgers — for four months from the later of the effective date of the transfer or its
announcement. The relevant authorities will have exténsive interim powers to
prevent action being: taken d.urihg the course of a reference that might prejudice

their ability to take effective steps to remedy any concerns that may be identified.

Why is th.e new regimé still so heavily regulatory?
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The new newspaper regime will be better targeted, delivering effective regulation

~ whilst lifting unnecessary regulatory burdens.

The existing regime places a disproportionate bufden’ on parties to news’paberA
transactions by requiring all transactions satisfying the legislative threéholds to
seek the prior consent of the Se'cretar'y.of State. Of the 175 cases considered’
under the régime sincé 1980, only four have beer_{ refused and five cleared
subject to conditions. In future the newspaper regime will be integrated with that
applying to all other mergers — the relevant authorities will havé powers to
intervene where appropriate, but ‘unc.ontenti.ous 'transactibns can prqceed

" unencumbered.

The regime will be better targeted: thve EPI provisions will only be invoked in
relation to those transfers which are thought to raise wider public interest
concerns.  Uncontentious transfers will not'be_ unnecessarily delayed or

subjected to the costs of a Competition Commission referenée:

The regulétory burden will be wholly: removed in relation to the very smallest -

* transfers i.e. those where the cor'npany. acquired has a turnover of less than £45

million and neither the acquired entity nor the combined entity has a 25% share

.of supply in a substantial part of the. United Kingdom.

Criminal sanctions will be.removed; Theée are an aﬁofnaly that places a heavy
burden on those involved in newspaper fransfers. Removal will prqhote
consistency with -the rﬁainstfeam mefg'er 'regime, ‘and will facilifate confident
decision making by businesses. |

p

‘The regime will be fairer: the same processes will apply to all newspaper

transactions. The existing regime distinguishes between existing and new
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newspaper proprietors, without regard to whether t'here' are any substantive

differences in the issues raised by their acquisitions.

The new regime is consistent with the Enterprise Bill regime for mainstream
mergers; where transactions only raise competition issues, these will be passed

back to the specialist competition authorities to deal with.

" What ié the process for the competitioh authorities to examine Murdoch

takeovers - either of other newspapers or TV assets?

" Mr Murdoch will be subject to the same rﬁles as eVeryohe else. Any Murdoch
' transaction .would be examined in accordance with the relevant regulatory

regime.

" Mergers falling within the scope of the Eurbpean merger control rules are

examined by the European Commission. There will be no cihange to this.

L

Mergers in media sectors other than newspapers fall within the normal merger -

control provisions applying in the UK. Under the Enterprise Bill decisions on
. rherger control will in future be made solely on the basis of the competition
impact of the transaction, and decision mak.ing power will rest with the sbecialist
compétition authorities. [Note: Currently a public interest test_applie's and final
decisions rest with Ministers] This Government is therefore de-politicising this

process.

In relation to newspapers, special rules Cerently apply, and will continue to apply
to such mergers; to protect'the broader public interest in ensuring diversity within
~ the press. The new regime will bé better targeted to focus the resources of the

Cofnpétition Commission on thoée transactions. which raise competition or
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plurality issues.

The Government's running scared of newspaper proprietors - why else

won't they place firm limits on ow'ner's'hip?

Our concern is to have a systerh of regulation that will ensure the maintenanc_:e of
 effective competition, and provide a rﬁechanism to protect the additional public
interests relevant to newspaper: transfers. The régime will apply as much to
transfers of significant local newspapers as to national publications, and we need
a-regime that is sufficiently flexible t(_j deal with éll of the d_ifférent publications and
markets that may be in issue. In this context absolute limits are inappropriate';
the range of publications that a small town can be expected to support willnlikely

be smaller than could be expected in a major urban area. z

How will the new newspaper regime work alongside the new competition

law?

[t will form a part of the new competition regime. The competition 'aspegts of
newspaper. transactions will be examined by the OFT and, where appropriate, -
the Competition Commission, in the same way as for any other" merger.
However the legislation will identify thé_ public interest in newspapér" transactions
- ré‘lating.'to the accurate presentation of news, free expression of opinion, and
. plurality of views in the UK press - as an exceptional public interest that may be

examined in addition to competition considerations.

Where a parlti'éular. ﬁewspapei_"tran_sacﬁon is identified as raising these additional
- public interest concerns there will then be a poWer for Ministers to intervene and
: séek the advice of the OFT as to whether the Competition Commission: should
_ examine'theSe aspects of the transaction. 'T.he Competition Commission will
. ' . 80 | jQint'PLS Ctte Brief
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report to the Secretary of State with their conclusions as to the competition.

impact of the transaction and their recommendations as regards plurality issues.

' [Note - their fecbmmendations as to competitioh remedies will ﬁot be binding on
Ministers, who will Where necessary. balance the interests of competition and
plurality, although a 'direqt conflict between these two principles is in any event
unlikely] ' |

You're putting Ministers back into merger decisidns aren't.you?

Competition judgments on hewspaper mergers will be made by the specialist
competition authorities. The additional public interests that are relevant to
newspaper mergers are fundamental to the preservation of debate that is central
- to democratic Qovernment. The exceptional .public interest regime' will be’

invoked only in relation to those transactions that raise public interest issues

béyond pure- competition éoncerns. It is appropriate that Ministers rather than -

the specialist competition bodies continue to- take responsibility in relation to

these matters.

" [Note: competition analysis will be carried out by the competition authorities, and
their findings as to competitibn will be binding on Ministers. But their

recommendations as to remedies will not be binding on Ministers, who will where

necessary balance. the interests of competitioh and plurality, although a direct. .

conflict between these two principles is in any.evént unlikely.]

How is it acceptable for one company to own all the newspapers in an

area? Why aren’t you doing anything to stop this?

It will be for the independent competition authorities to assess whether a

3
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. qualifying mefger has led or would lead to a substantial lessening of competition

in the r'eleyant market. .

“Under our- proposals the méins_tream competition regime will apply equally to
newspaper acquisitio‘ns. It will then be for the OFT to consider whether the
_ transfer of the titles might be expected to lead to-a substantial lessening of
compefi'tiqn in the relevant market. If they do hold that view they will refer the
transfer to the Competition.Commissior] for a full inquiry. If the Comp'etition. ‘
. Commission agrees that the transfer'would or has led to a substantial lessening
of competitioﬁ it will be able to block the merger, or attach conditions td it — such
~ as ordering the divestment of part of t.he business. Any acquis‘itiOn which gives a
company 100% 6f the market in a substantial part of the UK will therefore be
assessed by'the independent combetition authorities, and will only be permitted if

it is considered that it will not have an adverse effect on competition in.that area.

The plurality implications of transactions leading to signiﬁcaht consolidations of -
ownership in an area could also be examined under the EPI g'ateway. Such
transactions will only be permitted if Ministers are satisfied there would not be an

adverse effect on the public interest in plurality.

What does OFCOM know about newspapers? It shouldn’t have a rol'e'in

deciding newspaper mergers.

OFCOM will advise the Secretary of State on whether to refer a transfer to the |
Competition Commission because of plurality concerns. It will also advise the
Secretary of State on the plurality aspects of the Competition Commission’s

findings.

As the independent media and communications regulator, OFCOM is the body
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best placed to advise the Secretary of State on newspaper mergers. At present

officials in the DTI advise the Secretary of State on the con_"lpetition and plurality |

aspects - of these transfers, both beforé and after a ieférenc_e. As the
"independent media reg.ulator, we feel that OFCOM will make a usefui
contribution to such analysis in the future. Furthermore, OFCOM. will have some
background in newspapers since the Radio ALithority enforces the cross media
- rules in relation tci local newspapers and local radio. "And a better understanding

of the whole span of the media, assisted by greater involvement in. newspaper

cases, can only help it |n con3|der|ng cross media issues in general and the '

operation of medla ownership rules as a whole.

Why do newspapers, alone of all media, need a ‘special.rggime’, when
.consolidation is being allowed elsewhere? What's wrong with normal

competition law?

Ptlurality of views and opinion in the Press is a vital public interest. However, the
newspaper industry is alone ampng the mainstream media - television;_ radio,
satellite - in noi requiring licences fram the iridépendent_media authorities to
operate. Through the award of licences, the authorities are able to ensure
diversity and plurality in t'hése media. By contrast, the plurality dimension of a
newspaper transfer will only be lnvestlgated if it appears to’ raise concern. Itis

therefore a ‘light touch’ regime.

The competition aspects of newspaper mergers will be assessed by the
cbmpetition authorities against the same tests asc mergeis in other sectors. In
the case of thc;se mergers that also raise plurality concerns, the final decision on
whether fo block or clear the merger, or whether fo apply conditions to the
meifger will remain with the Secretary of State. This is because the Secretary of
State will.need to take account of both the coinpetition and plurality aspects of
' 83 . . _ " Joint PLS Ctte Brief
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the case when deciding whether it may be expected to operate against the public
interest.
Why don’t you consult local people aboult local newspaper mergers that

| affect them?

Under the current regime both the DTI and the Competition Commission seek the
views of interested local parties such as corﬁpetitors and advertisers as well as -
local councils and MPs. [n addition, a number of private individuals usually
" respond to the requests for views. This will continue in the new system. The
Competition Commission will be expected to carn;y out effective tests of local

opinion, for instance by means of Citizens’ Juries.

All this is, and will céntinue to be, taken into account in the Competiﬁon
Commission’s assessment of the transfers likely effect on the readers of the

newspaper in question.

Weren’t the policy propdsals on the new newspaper merger regime

included/amended as a panic reaction to the Desmond affair?

Special rules for newspaper mergers are not néw. and we have alWays made
clear that newspaper mergers raised particular issues that justified different

treatment from other mergers.

The Government's proposals in this area predate recent press interest in- the

acquisition of Express Newspapers by companies owned by Richard Desmond.
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The new reéime will apply to newspaper acquisitions that appeér'to 'involv‘e the
public intérest in the accurate presentation of news, free expression of opinion
and plurality of viéws in the Press, without regard to whether a purchaser-has
existing newspaper. It will therefore be focused on those newspaper
transactions where identified public interests are at stake, on a non— '

dlscrlmlnatory basis.

There has been no panic reaction. The proposals ‘were published - for
consultation nearly two months ago. The proposals will also be examined by the
joint committee of both Houses of Parliament that has been set up to examine

the draft Communlcatlons Bill.

Would Desmond’s acquisition of the Express be caught by the new

regime?

Yes. Northern & Shell’s acquisition of the Express titles did not fall under the
current regime as-it was not an existing newspaper proprietor. The new regime
will apply irrespective of whether or not the buyer is an existing proprietor. That

deal would be caught by the regime as the turnover of the titles exceeded £45m.
Newspapér Society criticisms

Why-have local newspapers not beén taken out of the regime as promised

in earlier consultations?

The very smallest newspapers will be téke'n out of the regime, because they will
not have a turnover of £45 million or reach the 25% share of supply threshold in -
a substantial part-of the UK.
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The treatment 6f local newspapers needs to be seenin the 'conté'xt of the reforms
to the regirﬁe as a whole. The new regime will be very different from the current
regime, on which we were consulting on péralle! changes. In particular, the prior
written’ consent of the Secretary of State, on pain Qf criminal sanctions, is no

longer necessary. So.the regime is being substantially de-regulated.

We believe that plurality and freedom of exﬁression issues can in arise in respect
of local newspapers. We-do not believe it is wrong for the authorities to be able
to investigate further where plurality concerns sufficient to warrant a Competition

Commission inquiry have been identified:

In_addition, the tests are the same as those whiéh identify a deal as being of
sufficient significance as to bring it within the Enterprise Bill merger regime, save
that there is no need for any increase in the share-of Supply,__whi(:h is not as

relevant to plurality as competition assessments.

Why is a plurality test being extended to cases where it wouldn’t have
applied before — for examplé, because the buyer was_ri’t an existing

proprietor or the combined circulation was'less than 500,000?

Wrong to think that newspapers which fall outside the current special newspaper
re_gime; but are nevertheless S:aught by merger control, escape scrutiny beyond '
competition. The current merger regime‘ applies a public interest test which
would allow consideration of lplurality issues. For éxample, Ministers had advice
on wider issues than competition when examining Northern & Shell's achisition

of the Expréss titles.

There is also a.level playing field argument for applying the test to all relevant
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-acquisitions under the new regime.
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5 SPECTRUM

5.1 Recognised Spectrum Access

e RSAwould be a spectrurh rh"anagement'tool, providing formal recognition of
use of spectrum by users, like satellite downlinks, that cannot be licensed (eg

because transmitters are out of jurisdiction).

e Holders would have the same privileges in spectrum planning terms as
licensees and so have greater security and assurance of spectrum quality

than operators who are not licensed currently enjoy.

o |t will ﬁqt be cdmpulsory but we believe will offer operators advantages. It will
also enable spectrum subject to RSA to be charged for and traded to

encourage efficient use.

Q&A
_ Is Recognised Spectrum Access justa ‘fax on dishes’?

No. RSA will offer benefits to operators ihiterms of assurance of accesé and
duality. Independepi review recommended charging to provide incentives to use
. spectrum efﬁc;iently. Bill includes statutory safeguards to ensure.charges no .
higher than necessary for spectrum management purposes. Not a revenue-

' . raising tool: [If pressed: Like ather spectrum provisions, subject to review in light

of Government’s response and views expressed on the repbrt.]
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. When will you introduce spectrum trading?

In view of the potential benefits trading could bring, would like to be as soon as
possible. But cannot be before im'pleméntati_on date for new EC Directives in July
2003. In practice; will also depend ori passage of Communications Bill and |
making of trading regulations by Ofcom. Radiocommunicatiohs Agency will soon
be publishing cbnsulfative document on detailed implementétion of trading,

.' including timing.
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5.2 Cave Review

*  We welcomed publication of thé review’s report and will respond formally Iate,'r

in the summer.

* Spectrum pfovisions' of Bill are subject to change in light of our conclusions

. on professor Cave’s recommendations.

* Appreciate that Committee will not have an opportunity to comment on any
changes to the Bill that result from Cave’s recommendations. But inclusion of
clauses on key features of spectrum t_rading and Recognised Sbectrum
Access give the Committee an opportunity to consider these. The Committee
will also hav'é been able to take the Cave report into account and make
recommendations on the extent to which its conclusions should be reﬂeéted '

in the legislation.
If pressed on individual recommendations

= The Bill includes a distinct spectrum duty with the same status. as Ofcom’s
other primary duties. We will consider very carefully any suggestions by the

* Committee about the precise wording.

» Response deals comprehensively and coherently with all spectrum users.
- Prefer not to pre-empt our response by di_Scussing individual

recommendations piecemeal
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-Background‘ o

1 Professor Cave’s report was published on 6 March. Its 47
" recommendations suggest that spectrum ’managemerjt reforms introduced since

1997 should be progressed further. Key messages are that:

- adr_ninisfrative incentive pricing should be applied more widely, including

to broadcasting and satellite services, on an updated-rbasis;

- auctions should be confirmed as the choice of first resort for assigning

spectrum;
- spectrum trading should be introduced at the earliést opportunity.

2 - The fesponse has been promised “in the summer”. We are hoping to
publish before the summer recess and a draft response will be submitted shortly
to Treasury and DTI Ministers. DCMS have been fully enggged in the process of

drafting responses to the chaptér on broadcasting.

3 The report mainly concerns the applicétidh of spectrum management by °
the Radiocommunications Agency and, in future, Ofcom. However, there are a
few aspects of particular relevance to the drafting of the Bill. The main ones are ‘

as follows.

- The report strongly recommends spectrum trading. Clause 124 provides
for Ofcom to introduce trading selectively and to reguléte tradirig. The

91 _ Joint PLS Ctte Brief
" First Draft 28/06 FCM

805

MOD300006439




For Distribution to CPs

Radiocommunications Agency blégns to publish a consultative document
' on detailed implemeh_tétion. This was prdmised shortly in the Policy -
document issued with' the draft Bill but.is awaiting clearance by DCMS
. Ministers. | .

-r
The report r‘e.commends applic;a.tion of spectrum pricing to satellites.
Clauses 115 - 118 introduce a new system of Recégnis_ed Spectrum
Access, which would provide'a mechanism for this and also for Crown ‘
users; such as MoD, to lease spectrum. As for trading, a consultative

document is awaiting clearance.

The report recommends a separate’spectrum duty. Clause 3 provides
requires Ofcom “fo encourage, in the interests of all persbns', the optimal
use for wireless telegraphy of the electro-magnetic spectrum”. This was
based on wording from EC directives. Professor Cave’s suggested form
of wording, based on Australian Iegisl'ation', is “fo maximise .... The
overall value derived by society from using the radio freduency
spectrum”. The overall effect is similar although there are differences of

emphasis.

The report recommends an on-line frequency register. Clause 126

provides for a. ‘wireless.telegra'phy register’.

The report recommends against detailed pbWers of direction on the
specfiﬁcs of spgctrum management, such as are included in clause 112.

See separate brief.

" The report endorses the policy of chérging Crown users as an incentive
.- to public sector spectrum efficiency. See separate brief. Clause 119
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provides for the Secretary of State to make payments to Ofcom but it
would not be appropriaté for Ofcom to be able to impose charges on'the

Crown.
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5.3 Powers of Directio.n

Spectrum is vital raw material for communications market. Decisions on its
management will affect achievement of our aim to make UK most dynamic

- and competitive comfnunications industry in the world. And also to key public
policy objeetives of universal'accees to choice of diverse services of highest

quality and safeguarding citizens arid consumers.

; I

. Importance of spectrum extends far wide.r than communications industry that

Ofcom will regulate For example, emergency serwces defence, radio

astronomy, radio amnateurs all need access to spectrum.

Ministers should be able to intervene on grounds of national security, public

- safety and health and international relations. Also that Ministers should be
able to intervene in wider public in_terest to set strategic allocetion of spectrum
between public and private $ectors and across broad sectors of users. For
example, lnconcelvable that decnsmn on switching off analogue teIeV|S|on

spectrum should be taken by unelected regulator. -

‘Difference of view centres on what Professor Cave describes as “specifics of
spectrum management” — more detailed decisions, for example on setting,

. licence fees or on whether particular blocks of spectrum should be assigned
by ahcﬁon or beauty contest and how those competitions should be designed. .
These are complex issue we are consnderlng in context of our response to the

revi ew.

In practice, difficult to seperate out strafegic decisions from the specifics. For

example, decnsnons on detalls of fees can have profound consequences for
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viability of public ser\i_ice broadcasters. Decisions on auction design or licence

conditions cé'n have signiﬁcant_impaét on how markets develop and services

. are rolled out.

Appreciate concerns Professor expresses about scope for Ministerial
intervention in judgements of independent regulator. That is why in draft Bill
we provide checks and balarices to ensure powers are exercised

appropriately and do not unduly.compromise Ofcom’s indépendence.

‘Directions are required to be published and directions on the details of

spectrum mahagement are required to be confirmed by Parliament by the
affirmative procedure. Ministers will have to explain and justify such directions
to Parliament and persuade both Houses that the direction should be '

confirmed.
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Background

1 Clause 112 empowers Ministers to intervene to direct Ofcom in ahy aspect
of spectrum management, including fnaking spectrum available for particular
users or uses, exembﬁng users from the need to be licensed and '_the exercise of |
spectrum pricing and auctions. Directions-under clause 112 rﬁqst be confirmed

by resolution of each House within 40 days or they cease to have effect. This is
an unueual Parliamentary procedure and provides for. posiﬁve cenﬁrmation by

Parliament of directions. It is a stiff hurdle procedurally and politically.

2 Professor Cave recommends agalnst such detailed intervention as
runmng contrary to the trend towards less Ministerial involvement in regulation
where there is an mdependent regulator, as compromising Ofcom’s
independence and as being likely to lead to use of directions as a lever of

industrial pol_icy to the detriment of spectrum and economic efficiency.

3 The Bill reflects DTl and DCMS policy. Treaeury and Oftel support the,
Professor’s line and clause 112 was included in the Bill on the basis it would be
revieweid in the Goverhment’s_response to the report. At present time, this issue
has yet to be resolved inter—depaﬁmentally at ofﬁciel level and will need to be
settled at Ministerial level. It is thought that the Chief Secretary will write but time
is running out for publication of the response so, if he does write, it will have to be
soon. This is a sensitive issue as it ié‘difﬁcult to be definite about the |

Government's line in advanc}e of resolution of the difference with Treasury..

4 There was discussion of powers of direction during Prefe_ssor Cave’s
evidence to the Committee on 17 June. The line of questiohing gave little
indication of the Committee’s likely attitude but they can be expected to probe the '
need for the power. . .
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6  Vachers Biogs of Committee Mémbers
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