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Pleass find at.ta’c_héd. a:mempr;ir:-ldum prép?r:éd by News Iﬁteﬁjaﬁbhal ,_l;éspor'l'di'ng to the

¢

Government’s proposals-to-reform the newspaper merger Tegime as, set-out;in'the ~

dated 3 July 2002. A copy of dur'response has ‘also been sent to:the Joint Comimittee.

-.News International is concerned by the ~propbsals set.out in.the.3 Juiy Mérgoranduxfl.,

The Govemment stated in the Policy Document accompanying the Draft
Commiunications Bill that its intention was to replace the current.newspaper merger
regime with “a streamlined and less burdensome regime that focuses regulatory action
on those newspaper transfers”that appear to raise competition or plurality concerns”
(paragraph 9.7.1). While' we welcome the proposed abolition of the pre-merger
consent requirement and the criminal sanctions, it is difficult to see'how the rest of the
proposals set out in the 3 July Memorandum will achieve the aim of creating a more

deregulatory and better targeted regimnie.

e The proposals will result in greater regulation of the newspaper industry than
under the current regime and will mean that newspaper ownership is more
regulated than any other media. '

e 'The proposals are confusing, unnecessarily complex — involving four different
regulators - and will cause more uncertainty. :

Registered'Officé: 1, Virginia Street, London, ES8 1XY, Registered Number 81701 England

Mernorandum prepared for- the Joint Committee on the. Draft Communications Bill,. -
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- The best way to guarantee plurahty and d1vers1ty is to protect cornpetltlon m the RN
med1a market : . - _ ) R

:,"-_ -.'OFCOM pnmanly estabhshed to. deal w1th electromc commumcatlons is. notf- .' o
- 7 ’suitable for also’ deahng with print medra -ag nane of- the agenc1es that will form. R
. OFCOM has any expenence “of the. newspaper mdustry ' : -

e There can' be no greater threat to press freedom than a state regulator dec1d1ng on-
N the accuracy of ; newspaper reportmg ~ PR

i you requrre any further 1nformat10n please do not hes1tate to contact me on 020

77826019. - : : :

.
-

- .A.l.xson'Clark- e
Dn‘ector of Corporate Aﬁfalrs S

" Cc Secretary of State for Trade & Industry ,-
: Secretary of State for Culture, Media & Sport

" Enc News Internatlonal smemorandum

.2
-
P
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. Memorandum subrmtted by News Internanonal
to the Joint’ Comrmttee ‘on the Draft Commumcatrons Blll and
" the DTI/DCMS Joint Commumcatrons ‘Bill Team™
:' _‘on the Govemment proposals to reform the newspaper merger regnne

12 Iuly 2002

.10 Thrs paper 1s subrmrtted by NeWs Internanonal asa contnbutron to the debate L
... onthe reform of the law relating-to-newspaper mergers. News: International’s -
. -view is that these mergers should not be subject to a special regime but should
" . be brought fully within.-the. proposed new cornpetrtron regime -set oqut in-
Chapter I of Part 3 of the Enterprrse Bill (EB) currently in the House of Lords

.. 2. The Governrnent 8 proposals are, very complex and cannot achreve 1ts aim of
Pl ~dehver1ng a Tegime that is less regulatory- and: more. efficient. - Much’ greater
\ .simplicity and certamty could be.obtained if newspaper mergers. wete. dealt -
© with ‘solely ; under the new-regime in Chapter 1 of the EB. Pursuant to th1s

o "‘Chapter every newspaper merger woul,d be referred to. the Cornmlssron 1f o

o _(a) the turnover of the target company 1s £45m or more or o _
. () if the .merger results in 25% of any 1dent}ﬁed market (m EB terms)
bemg concentrated in the hands of one person,

.vand in- erther case there 1s a substantral lessemng of competrtron in any
market : .

C 3 A reference could only not be- made if the market was ‘not of sufﬁc1ent
‘ importance to _]usufy a reference- or if the consumer beneﬁts outwelghed any -

‘adverse effects of the substantlal lessemng of compentron ~
Lo . A We reconge that there are Concerns relatmg to the 1ssues of diversity and
' plurality. In arguing that the specral newspaper regime should be scrapped,
we are not ignoring these concerns. - Any proposed merger that met the criteria
for referral to the Competition Commission would be subjected to a
competition analysis gf“the relevant market in question and this would
- necessarily deal with the issues of diversity and - plurality. Protecting
* competition in media markets provrdes the best guarantee of diversity and
plurality. These are not separate issues. If, in the absence of competition
coricerns, a change in ownership of a newspaper led to the newspaper serving
its readership less effectively, then market forces fuelled by ease of entry

would ensire that other titles came in to the fill the gap.

5. On that basis the public interest would be protected and the system would be
" transparent and easily understood. There would be only one regulator

- determining whether to make a reference. This would seem to be far more
acceptable as a reform of the system than proposals which seem to increase

the complexity of the system exponentlally and glve M1n1sters more dlscretlon
' than before. -

1 C News Internatipnal, 12 July 2002 825
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However if the government proposals set out in the memo to the Joint -
"Comrmttee are ‘accepted ‘as the basis. for new leg1s1at10n then. for .the - - |

legrslatron to be. accepted by and acceptable to. all partres affected both .

- fegulators.and regulated proprietors and readers; thé evidence’ for the need for

-+ such changes should be clear. In:.addition any change to the reglme should Co

. ingrease certainty of apphcatron rather than mtroduce 1deas whrch may appear o
-at ﬁrstreadrng to be, unclear TR - : : ;

:The comments Wthh follow will we hope lead to some clanﬁcatron of the
.- rationale: :behind, and the “efféct- “of, ‘the. Governnient’s. proposals. - Our'f .
. _comments. on the specrﬁc proposals should. be: understood mn the light of our -

general comments made above

.The Government has stated that the regrme should be deregulatory and better' .
- targeted. .We strongly’ endorse this aim and welcome the proposed abohtron of o

“the pre-merger consent requrrement and the crimitial sanctrons

10,

L However we are puzzled by the suggestron that there should be four regulators | o
[l involved in ‘making references, mvestlgatmg the merger- and in- determrmng N
What 1f any measures shouid be taken followmg any. reference

_Such a plethora of regulators w1ll 1tself Mpose burdens on those mtendmg to .
. . take over a néwspapef, and we-aré not sure how the- involvernent of all four -
can be justiffed. The Govemment proposes to-preserve the power of the .
‘Secretary of ; State to make references whiere the plurality issues are of concern. .

" But'in determmmg whethier that is the case;’ the Minister ‘will have.to take.

adv1ce from- the OFI‘ and. OFCQM I a referefice is. made and the

-'recommendatron is- that- the-merger cannot go ahead either-at all or only

- sub]ect to *conditions, the : Minister will have- to take advice. from the - . -
.Competrtron Comrmssmn ad from OFT and OFCOM again. This is hardly: - -
. “streamlined of trmesavmg but is' most hkely to increase the time taken to deal .=
" with the matter and to be needlessly bureaucratrc and expensive. N

11

12.
_informed fully of what questions are being asked and who the individuals are.

It i 1s noted that the Competltron Commrssmn is expected to ascertain customer "
opinion in deciding on substantive issues (paragraph 5.16 and- Annex E). It is

not .at all clear what this means. First, is it limited to local opinion as

suggested in Annex E? Secondly, how will such opinion be obtained? If it is

to be taken seriously it yll need to be polled on a cross-section of the public,
which is unlikely to be a simple, quick or cheap exercise. If it is intended just
to ask a dozen people without any checks, it is unlikely to be acceptable either
to the regulators or to the parties to the merger.

In any euent, if it is to take plac'e,' the parties to the merger will need to be

There would need to be agreement as to the questions by all involved if any
substantive issues are to be decided in the light of the answers to the questions.
This seems likely to lead to delays and expense in dealing w1th the reference
and the need for it has not been explained.

News InteruatiOnal, 12 July 2002
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13 Paragraph 5. 11 proposes that OFCOM should be mvolved not only in- giving
. - advice'to the- Secretary of, State but also in consultmg on plurahty issues. It'is ~ -~

" --not at all clear-what this would entail but it must be pertinent to consider what
expertise’ OFCOM will have or will acquire in these issues.. After many years o
.- - of dealing, with newspapet mergers and plurality issues, "all. exPernse in-this -

" area is with the Competition Cormmssmn and ifs spemahst panel OFCOM

———— s

gt

~“will be fotmed. through the amalgamatron of bod1es that have no knowledge or.: R

14 Smce the proposal to mvolve OFCOM wﬂI resuIt mn four regulators bemgv"' '

' expenence of the: newspaper 1ndus’try

*‘involved'in consrdermg ‘whethier to refer: the merger, anid under which power,
whether to take any action following a reference and if so what, it would séem
to be mcumbent on the Government to show some pos1t1ve ‘TEason for 'its

“+* involvement:, After all, the cross-med1a Gwnership. -provisions may. well"

.. become less ‘important "as spectrum - avmlablhty increases. -so  that”its
: mVOIVement in those mergers hay well lessen as time passes: - It séerns quite

S -ﬁloglcal to start now to give them a completely niew role not.based on relevant R
" “experience when éven the Government antrclpates ‘their one; related role may -

_ :well W1ther away m the future

15 Apart from the general doubts as to the desrrablhty of 1ntroducmg new ._

- regulators at, this stage, there-must be a cost element .involved in-employing

© - staff for whiat i 4§ likely to be : an mfrequent &xercise of specialised functions;
Any in¢reasein costs is likely to have to be borne by the regulated mdustry the?

" . viéws of whrch ought to be taken into account

16

Paragraphs 3.1 and 3 2 state that the ex1st1ng defmitlon of newspaper” .1s to

be retained but 3.2. also stafes that there will be a power to alter this deﬁmtron
by statutory instrument. This seems an unusual power .to take since it is' the

funidamental basis of the newspaper merger provisions. Surely if there is to be. .
! ‘charige it should-be by way of primary legrslatron so that the issues canrbe -
. propeily discussed and the legislature glvert an opportunlty to “amend- anyu. -

' Government proposals in this area‘7 .

17.

18.°

We note the requrrement in the EB that the competrtlon aspects of the
reference are to be examined in the light of the market in the UK or any

market in the UK mcluding where appropriate a joint market in the UK and.

another territory (EB. ¢21[1][b] and [6D. Is it the intention that a competition
newspaper reference might be made on the basis of circulation in the UK: but

that the Cormmission investigation would look at the effects in such a UK,
"market as is defined in EB s 21(6)’7 If for example a paper based in Northern

Ireland circulated there and in Eire was to merge with another paper based in
Northern Ireland, would the Commission be expected to look at the Eire
aspects of the merger? How could it look at matters outside its jurisdiction?

The proposals refer in a number of places to the reference being of the supply

~ of newspapers or advertising in newspapers. It is not clear why advertising is

- ‘mentioned here. It does-not seem very relevant in a national context and it is

not certain that figures for advertising revenue will be available to any of the
regulators in any event, whereas independently audited paid-for circulation

News International, 12 July 2002
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- and free drstnbutron ﬁgures are rnade pubhc every month It would seem:.-_ R
.-.:hkely that the question of advertrsmg W111 ‘only be raised where market share, B
"~ tin c1rculatlon terms, is held by only two of -three proprietors and there is a
' proposed merger. bétween one-or mare of those proprretors A c1rculat10n test . ..
- in such c1rcumstances would - seem’ to be . easrer to apply and equally' -
ot .efﬁcacrous as an advertrsmg foventie test. -

19 Paragraph 3 18 makes it plaln that the cmtena for reference even on the_-
" . plurality ‘concerns may.be based on advert1s1ng fevenue, cost or value. It-is
. - suggested that this paragraph rieeds.considerablé enlargement before it should’
o be agreed by the legislature. In addition to concerns over the practicality of -
advertrsmg revenue being used as a basis for a- reference, the meaning of -
- - “cost” and “value” in-this context is quite opaque. We do understand that the .-
' Governmentconsrders the present test on the basis .of circulation 0f500,000te" . _ -
. . ‘be -infléxible and: outmoded and we tend-to. agree -with that view.~ But a™--
... girculation test: does .at Ieast have the advantage of bemg ¢lear and. relatrvely e
~ €asy.to apply, which is not the ‘case with the criteria. bemg suggested- as o
_ replacements We beheve that the- grounds én which a- rnerger referenCe cam -
N _be made should be clanﬁed before draftingis completed

20 Another aspect of the new basrs on whrch a reference may be made is, that ttie
" relevant mar;ket share is of the market -in the UK taken as.a wholé or in a’
" ..substantial p,art of the UK. There is considerable doubt as to what this will. = -
mean in the context of a local newspaper merger Paragraph 3.18 states that” - ° cr
- the question whether the criteria, for reference. are. satisfied will be détermined . -
~on-a case—by-case basis. * This would seem to be- unsatrsfactory for local
-néwspapers mariy of which circulate in areas that would not readle be -
con31dered as constrtutmg a substan‘ual part of the UK '

2L erl the authontles be lookmg at the: market o.a county ba513 or. wrll smaller :
; _ or greater-areas be relevant? The South Yorkshlre case cited at paragraph 3.13 ~
. "+ atnote.7 does not-seem to make the matter apy.clearer. What is important.
o very often is the fact that there may be only two local newspapers in an area
- - and the merger will remove one of them. In such a case the market share may
only be important in the local context, which is not the same as saying that it is
a market in a substantial-part of the UK. .On the other hand the target paper
may circulate in an areaf,hat is more substantial in the sense either of having a
large population - as is the case with London - or of Having a large physical
area; e.g., Wales. But there are many cases falling between these where the
parties to a proposed merger will be quite unsure whether it is referable or not.
And given the vagueness of the dicta in the South Yorkshire case, it may be
that the answer will only be given by the courts. '

22.1t is not desirable to legislate in such a way as to leave interested parties
unsure whether the legislation applies to them or under the impression that the
only way the basic validity of a merger reference involving the local press can
be tested is by an application to the courts. Although the EB provisions apply
on this basis for ordinary competition references, that would seem to be
acceptable where the competition in the market place is the whole essence of

. _ . | News Interndtional, 12 July 2002 828
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: the merger reference Where the compet1t10n aspects are hmrted toa small -
. drea, a reference’i is unhkely ta be consrdered

o 2,3. But, on the basls of the current proposals where the reference is.to be made to-
el protect. the. plurality pnncrples (so that competmon and the rharket place are ; _
-t .not; integral fo--the . reference), it would seem’ desxrable to mtroduce more -,
certa.mty to the law, even if necessary to.keep the- exclusion for- cases ‘Where.-
the target-paper has d'small circulation. It is not suggested, so far as'we are
". aware, that the exempnon for such-cases has-brought the wrong result inany - -
LT * Anid Certainty in this, regard. would. help to_accentuate the plurality -
. pnncrples as being different from the protection of .competition pure and
. simple. The more they are seen to be the same, the harder 1t becomes to
N Justlfy the need for two drstmct references

. " 24, Paragraph 3. 19 states that there wrll be’ a change in the deﬁmtron ofd merger” -,
" ° so that matenal influence will come 1nto the ‘equation as it does for ordmary"_' ‘
Lo references on competmon grounds I there is'to be the poss1b111ty thata
" ‘meérger of two newspapers ¢an' be referred both on competttlon grounds and -
plurahty grounds then no doubt. the deﬁmtrons need to: be brought into line.: -
. We understand that thi§. change is purely for that-reason,-.and not to bnng -
.. " more cases into- the potentlal reference net < but' it would be helpful 1f that
couldbeclanﬁed o A N

25. Paragraph 3.20 states that the’ Government wﬂl not keep the pre-notrficatron ) ,
& _procedure but-that like. othier parties to mergers in the UK the parties. to a* * -
Tewspaper merger will have the choice to’proceed to completron and take their "
chances of a report requiring divestment. Does this mean that the Govérmment
- and the OFT will not use their powers under Sch 7 tothe EB to make orders to .
© stop mergers being. completed befare the report is . made and decrsrons on_ e
'nnplementanon of recommendatrons have been made" T o
-7 26. Paragraph' 4:2 déals v__vith the new public- interest juns'dictional criteria and - - |
" .. 1. .~ . states that intervention under these new provisions will only take place where -
“real” plurality issues arise. It is not clear what this means: is there some other
" test not mentioned in the paper which will be.applied by the Secretary of State
to determine whether the concerns are “real” or riot? Will intervention notices -
not be served at an earl Ly stage in proceedmgs in order to be able to preserve
“the existing situation béfore full consideration of the issues has taken place?

27. Pa‘rag'raph 4.9 and 4.10 set out the new public interest criteria intended to form . :
the basis of the non-competition references. These paragraphs refer to the
“UK press”. 1t is not clear whether it is proposed to use this expression in the
forthcoming legislation but what is said in 4.10 does not wholly fit with what
has been said earlier; e.g., paragraphs 3.13 and 3.18, which are understood to
bring in the market in the UK or a substantial part as the basis for a market
share reference. Some clarification of paragraph 4.10 would be helpful.

28. Para_graph 4.16 refers to EB s 57(3), which allows the Secretary of State to

amend s 57 to include considerations not already mentioned in s 57(1)
(national interest considerations for the purposes of the special public interest

S 3 . o _ News Internajional, 12 July 2002 829
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references-in EB s.4l'..et seq)br' to delete.ahy. that-are already mentioned, The

intention is to-allow the Secretary.of State to amend, delete or add.to 'any of .- ...
‘the --three plurahty issues- already 1dent1ﬁed over: 30 years or- more of

newspaper merger references S

. to achieve that end. - After all there:is.no guarantee that fiture Governments

" - 30.

will agree-with the phﬂosophy -of the present Government and in such a.case-it’

would not be right-to allow substantial chariges to be made to fundarnental
prov1s10ns of the 1eg1slatron wrthout the-consent of the leg1slature

We have read sectlon 5 -of- the paper with some, 00ncern -as the procedure -
seems:to be comphcated “In view of the short.time we- have had to digest the -

‘Thrs does seem to show a lack of conﬁdence 1n the Department s abrhty to .
- - distil the essence of the’ Comrmssron $ reports over the years. Such a power.”’
_should not be :necessary but’if any changes are shown in the future to be .-

-:requrred ‘the Govemment of the day should have to comié back to Parliament

-+ .paper we’miay have not taker . -l aspects of: the policy- info consideratior-but-* ", Sl

-“for-the present.we would like to point-out that there appears to be a proposal. - - -
‘that four- regulators act1ng separately w111 ‘where-a reference is made both on. . -
public’interest and compétition grounds, all have to form a.viéw on whether or

" .'not the metger may be expected to operate against the publlc interest. There.is

- no guidance in the EB so‘far as we have been able to d1scover as to what o

" “public ; mterest” méans in th1s context

3L

?

This proposal does-seem to be a, teeipe " for confuslon both between the. .

" regulators thiemselves and Between the regitlators and the parties to the merget. = . . --
It would be helpﬁll if the Governinent could clarify how thése different’’

. Judgments will be brought together or will the parties be’ asked to respond to o

: d1fferent Judgments from the various regulators" o

32, ]

33.

Paragraph 521 brleﬂy drScusses the poss1b111ty of a- newspaper merger'.
* involving " other . non-newspaper assets and ‘presumably -businesses: This - . -
follows on it seems from paragraph 3. 3 which says: that the definition of

newspaper proprietor will be unnecessary as the prov1s1ons will follow the EB
line of looking at cases. where enterprises cease to be distinct. This seems to
mean therefore that, where two newspapers are to come under common

ownership, the reference,, will be of a merger where each enterprise is the . .

owner of a newspaper Whether or not other assets or businesses are also in the
ownership of that enterprise.’

This leads to consideration of what precisely the reference will be looking at. ‘

Suppose for example a holding company A has a 100% subsidiary that is a
newspaper proprietor (in terms of the existing law). And that subsidiary buys
100% of another company that is also a newspaper proprietor. And the
Secretary of State decides to refer the merger to the Commission on the public
interest grounds. Will the Comrmssron be expected to look at the other
busrnesses owned by the holding company A?

News International, 12 July 2002
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34 Alternat1ve1y if the target company is the holdmg company of other compames .

S

S i e et R

- that carry on’ other busmesses is the Comrmssmn mtended fo look at. those

. other busmesses‘? o
: Clanﬁcatlon of thjs aspect WOuld be most helpful i '. Do ._ o

. Paragraph 7. 1 states that OFCOM w11} e asked to- keep the new newspaper'_
: merger, -provisions under Teview.© There is - a proposal in’ the" draft’

- Communications Bill that- OFCOM should’ havé ‘a‘Teview functlon there: buit

' this is a different situation. The OFT will have the function of keeping-the. -*
'newspaper market under review and from that we expect OFT to be the lead”
-regulator for the newspaper industry. It is difficult to see how OFCOM could ", ,

usefully review the legislation where its 1nvolvernent is penpheral to.-the

o performance of the’ midin and contmumg ‘furittions’ undet the EB. “If there is.to

The paper does not say exactly how the new’ leglslatlon will ﬁt in- wlth the EB Tl
. but. we would -ask that it be included in. “that Bill ; father than. the’

: '.Commumcatlons Bill. . Or.if that is not possﬂ)le given the tlme-table for that

. the Governmerit proposa}s It seems clear that the proposals will. be enacted.. '

Bill, that the Communicatiéns’ Bill amiends the Enterpnse Bill to g1ve effect to

. by referencesto the provisions in the EB itis mconcewable that a. new system

“will be self’contamed in- the Commumcatlons Bﬂl It w1]1 be exceedmgly o
. d.lfﬁCIﬂt for all those. involved in newspapér mergets, “whether as  parties, ¢ivil :
_"servants or OFT" or. OFCOM staff and the Competition Commission itself, to -
know what the law-and procedure is if it is split between the two_Bills. And- -
there seems to be no reason for puttmg these Tew. provmons in - the -
Commumcatlons B111 rather than the EB - :

38,

T

In sum we would hke to welcome the 1ntent10n to leglslate afresh 1n thls ﬁeld
and to loosen up what is by any standards a tight regime. But we would hke '

the new provisions to be cleat and not lead to more delay and expense than is
absolutely necessary.

Wt 3
e

News International, 12 July 2002

R "__be a review of- these new prov131ons 1t would seem much more appropnate o ,. S
_“ask the OPT to carry out the rev1ew - .
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