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'+ - MEDIA OWNERSHIP RULES ~ DETERMINING WHO ‘CONTROLS’ MEDIA ENTITIES

: MS/ stjbmlsslon of 11 July suggested clarlfy|ng the deflnltlon of control i three
‘ways (recommendatlons A/BardC below) You asked for some further explorat|on
" of the practlcal lmpllcatlons . : S

I have tr|ed to |dent|fy the effect that each change mlght have. | have also .
_ summarised the oplnlons“ of the ITC.and the Radio Authorlty ‘Their views ‘on the
- matter are dlvergent. My recommendatlons however remain: unchanged

. ~Re'c"‘omrne.nda’ci'on ‘Al .

There could be a Qresumgtlo of de facto control in relation to any holding of ZO% or .
.. more of shareés or “voting rights (the point at which the OFT take an‘interest in such” ™
e mattegs) or 30% (the, point the Radio Authorlty currently useasa trlgger) ‘One way of R

"‘rmplementmg ‘this approach (whlch has a-close precedent in the Broadcastlng Act

1996) would be for the legislation to state that OFCOM is to be regarded as failing to

discharge their duty if they grant (or.do not revoke) a licence without being provided

with information which satisfies them thatade facto control situation has not arisen.

/':" ‘
We recommend the * trigger’ is set at 20%, consistent with the appllcatlon of the ZO/ZO
cross-media ownership rule.”

Practical example of effect

If, for instance, a political organisation were to have a.21% stake in a company -
acquiring a local radio licence, and the station in question put out content produced
by a separate subsidiary of the same political organisation:

» Under the ITC's existing approach, the licence would not be deemed to be
controlled by the political body unless there was a clear structural
relationship {for example on the board of directors).
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‘o Wlth the pr0posed change OFCOM would always have to look at the nature '
~ of such a-stake; arid its relationship to the content of the station, not JUSt :
the board of d|rectors to satlsfy themselves that no- control eX|$ted K

.ITC V|ew ‘

- Focussmg speC|f|cally on shareholdlngs mlght detract attentlon from other, mOre L
':;subtle mieans of control : . - - S

.There could be perverse ‘effects — mvestors might, in an. effort to prove they held no
. control over a.licerice, relinquish.the sort.of |nfluence they could.be perfectly ,
L entltled to as m|nor|ty shareholders o . .

Radlo Authonty view.

. The burden of proof would lle W|th OFCOM not |nvestors The Radlo Authorlty
: operates asimilar poticy at present, and it has not deterréd investors, but rather - .
inspired them to make sure that companies are properly and clearly structured,so - - vin
that contrél is niot a murky issue. Other forms of |nfluence can still be scrutlnlsed .
(see recommendatlon ) e L ST

' ‘Recommendation/B* - - . LT T T

“'OFCOM could be required to.issue guidance as to.when they would be likely to ..
- . consider that a de facto-control situation existed- (along the lines of the guidance -
presently provided by the Radio Authority). There may be a case for saying that this
. - alone could be enough’to secure a rlgorous approach to the. de factotest, in that
" OFCOM’s general lnterpretatlon and appllcatlon of the test would be open to
scrutiny.” AR : - :

‘Practical exarnple of effect -

The Radio Authority's existing gUIdelmes on defacto control list the sort of factors
that they will take into account. THéSe include not only shareholdings, board -
structure and voting rights, but also-funding arrangements, sources of
programming, and the arrangements for senior appoi_ntments.

The Authority makes clear that these are not the only issues they will investigate,
and that they are not ‘weighted’ in any way. The effect, however, is to forewarn
companies of the rigourous approach that will be taken, so there are no
misapprehensions.

ITC view

The list of factors could never be exhaustive, and would therefore have to be
continually updated as new ‘tricks’ came to light, creating uncertainty.
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' '..'RadioAuthorityv'iew S

Lt could easily be made clear that such guldance would not be exhaustlve but only a
-..set of pl’InCIP[eS to be reviewed.in the light of experience. Guidancewould
demystify. OFCOM’s judgeménts on control by making clear the grounds on Whlch '
- they were made W|thout compromlsmg commerqal confldentlahty -

) Recomrnendati_on 'C
_ We could amend the def' nltlon of de facto cc)ntrol so as to meet the concerns arlsmg L
from the legal advice apparent!y given to the'ITC in relation to the Sky case; -that 'he -

- will be able’ [to control the company] means 'he will always be able’, Such an
o amendment could make it clear-that a de facto control situation arises, where. it can;.v S
: 'reasonably be expected-that the alleged controller can n orma[lz achieve the result T : :
_ when he that the aﬁ'alrs of thebod_y w1[lbe conducted in accordance with hls w1$hes R -

'_,Practlcalexampleofeffect T : L

-

Toensure, for rnstance that Sky are con5|dered to be controlled by News )
. Corporatian. If they were not-(as at present) Sky and News COrporatlon could --
- separately acqurre local medla assets that put together would transgress our rules.

' The conceptis by no means l|m|ted to, or armed at Sky, however. It attempts to
~ prevent any scenario where a company can appoint senior staff, sell advertising for,
and provide programming to a broadcaster, yet not be deemied to control‘ |t
: because not all Board decrs|ons have gone their way : R

e ITC viéw
Agree there i is some advantage in tweaking the deflnltlon

Radlo Authorltv view o
S

Also agree.

There is some debate over the precise wording.of the necessary amendment, but
that is a matter for Parliamentary Counsel.

— _AlexTowers
Media Ownership Officer
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