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LETTER TO SKY RE. "ECONOMIC REGULATlON" OF BROADCASTING &
PLURALITY

lssue
1. Letter to Sky following your meeting on '2 April.
Timing

2. You should write to Sky before the clauses on broadcastmg compet|t|on are
reached in Lords Committee. At the earliest, th|s will be Thursday 22 May.

Recommendation
3. That you send the attached draft letter (at Annex A) to Tony Ball.
Sum'nriary

4. At your meeting with Sky you discussed “economic regulation of broadcéstmg;
OFCOM's ‘plurality’ duty; and Reccgnlsed Spectrum Access (RSA). You promised to

~ write to Sky about "econemic regulation” of broadcasting, and it would be helpful,
" at the same time, to clarify how the new plurality duty will be applied in relation to

mergers.

5. Stephen Timms will write to Sky on RSA.

- Economic Regulation of Broadcasting

6. Sky left with you a paper on this issue (attached at Annex B) which does not
raise new issues, and Tony Ball has written to you enclosing a copy of advice on this

. issue from lah Glick Q.C. (at Annex C). This legal advice is corisistent with our own

lawyers’ advice on these clauses, although there might be room for saymg that Mr
Glick is too pessimistic about the prospécts for a successful JUdlCIal review being
brought by a broadcaster. -
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7. Sky s concerns are four-fold:

(i)~ Skyclaim that when OFCOM use their Broadcastmg Act competition
powers when the Competition Act would have been the more approprlate '

" route, broadcasters would not have grounds for judicial review since

OFCOM does not have a duty to usethe Competltlon Actwhere it would be
more appropriate.

a. During Committee, Dr Howells said that * ‘Broadcasters can apply for
judicial review if they consider that OFCOM has wrongly used its sector-

 specific powers when the Competition Act powers would have been the

more appropriate route”. Sky are implying that this is incorrect. | have
sought legal advice on this, and can confirm that the availability of judicial
review.does not depend on there being a duty to use the Competition Act. A
broadcaster can, for example, challenge OFCOM if they fail to consider
whether or not the Competition Act is “more appropnate or if they reach a
perverse view on that questlon

(if) Sky are concerned thatlf OFCOM undertakes “economic regulation”
other than for a competition purpose e.g. to promote the interests of
consumers, broadcasters would not have a route of. appeal tothe
Competltlon Appeal Trlbunal

a. OFCOM does not have a duty to regulate the economics of broadcasting
per se, but has two objectives for regulating broadcasters’ economic
arrangements: competition and consumer interest. Sky consider that an
intervention, which to them is “clearly economic regulation” (such as

- pricing/packaging of channels) but made in the interests of consumers,

should be treated in the same way, in terms of route of appeal,asa
competition intervention.

- b. By way of example,- OFCOM ‘may wish to intervene in Sky’s packaging of
.channels so that consumers could have more choice of packages (without

having to buy a lot of unwanted channels as a minimam). Such an

‘intervention would have a significant economic impact on Sky, but the -

purpose of the intervention would be a subjective question of what

represented an acceptable amount-of consumer choice.

C. HoWever, OFCOM's duty "to further the interests of consumers” is
quallfled by the parameter: "where appropriate by promoting competition”.

- (This seems not to have been mentioned specifically by lan Glick Q.C.). It is

therefore difficult to see that OFCOM could justify-intervening in the
packaging of channels in'the consumer interest, without being able to show

- that it was not appropriate (via the extended general and sectoral _ -~

competition powers that OFCOM will have) to resolve the issue by
encouraging more competition in the pay-TV market. If Sky thought that

" OFCOM had not properly evaluated these options, it could challenge

OFCOM under judicial review that it had not used its powers properly.
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( iif) Following on from (if), Sky say that if OFCOMwere to undertake

- "economic regulation” claiming that it was not for a competition purpose
(e.g. to promote the interests of consiumers), not only would broadcasters
not have a route of appealto the Competltlon Appeal Tribunal, neither
would they be able to apply for judicial review on the basis that OFCOM’s
interventionwas, in fact, fora competition purpose

a. This argument suggests that OFCOM have an unfettered power touse the
Broadcasting Act powers or Competition Act powers at their discrétion.
However, Clause 310(2)" of the Bill has the effect that OFCOM's initial step
before using any Broadcasting Act power must be to see whether it is being
used “for a competition purpose”. Some Broadcasting Act conditions:(e.g.

- content matters) could never be considered to be made for a competition -
purpose. However, in the case of the kinds of “economic regulation” that
Sky are concerned about, OFCOM would need to assure themselves that
they were not wrongly characterising their intervention as (say) consumer
protection when, in fact, it wholly or mainly served a compet|t|on purpose.

© This decision would be subject to judicial review.

(iv) Where OFCOM give a competition purpose as a subsidiary reason
(i.e. not'the main or-only purpose for the intervention) for acting,

* broadcasters would not have a right of appeal to the Competition Appeal
Tribunal to the extent of that competition intervention.

a. The Bill specifically provides a definition for OFCOM's power to intervene

for a competition purpose, where such a definition did not previously exist
(the ITC's powers to ensure fair and effective competition were derived from
its general duties). Therefore, OFCOM are now steered towards considering
miore carefully how they characterlse their interventions, since the clear
definition of “competition purpose” provides more scope for judicial review
on the grounds that the intervention was for a competition purpose but
characterlsed as something else L

b. In add|t|on OFCOM are under a duty “to further the interests of -
consumers where appropriate by promoting competition”. If one of their
interventions was, in the main part, made to further the interests of
consumers, and a subsidiary purpose of that same intervention was a
competition purpose, they would lay themselves open to the argument that
the subsidiary purpose showed that the pursuit of competltlon was an
appropriate way of furthering the interests of consumners in that case, and
that they should have used sectoral or general competition powers, for a
competition purpose.

c. In the event that an OFCOM decision is motivated equally by competition
and non-competition grounds e.g: cross-promotion, packaging of channels,
OFCOM would need to be clear about the main reason for-the intervention.
Broadcasters would have a right of appeal via judicial review if they

! (2) Before exercising any of their Broadcasting Act powers for a competition purpose, OFCOM

must consider whether a more appropriate way of proceeding ini ralation o séme or alleftha

" matters in question would be under the Competition Act 1998.
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considered that OFCOM's real reason for the intervention was a competition
purpose, not some other reason that they may have stated. if OFCOM could
. not clearly show its true motivation, judicial review might succeed on the
grounds that the test in clause 310(2) was not properly applied. It woiild
not, however, be appropriate for that question to be considered on appeal to
the CAT, since it is a matter of choice of powers, not the details of their use.

d. In the unlikely event that the purpose of an intervention is genuinely 50%
for a competition purpose and '50% for a consumer interest purpose (and
neither OFCOM nor the Courts determine that either reason is subordinate -
to the other), our policy is that the route of appeal on the substance of the
-Intervention should be via judicial review, and not the CAT. A route of -
appeal to the CAT would contradict the principle that the CAT’s-role is
 restricted to considering competition issues. By definition, a 50/50 decision .
is not "wholly or mainly” a competition issue. Moreover, the Courts would
consider the whole decision, including the competition elements (albeit on
the terms of judicial review). In contrast, the CAT would disregard the non-
competition elements entirely as outside its remit and expertise. -

8. Sky's paper, as expected, raises two peripheral objections to our policy:

N ) Part 2 of the‘B'ill (networks and sewiées ) allows appeals formost of
OFCOM’s decisians to the Competition Appeal Tribunal.

Part 2 of the Bill deals with completely different matters to those under

Part 3. There are, for example, no content issues in the regulation of

Networks and Services. In regard to broadcasting, by contrast, many of
the issues for decision will involve an assessment of a wide range of
public interest issues, many of them not related to competition orother

economic matters. Since the duties on OFCOM under Part 3 of the Bill

are quite different in nature to those under Part 2, the appeals

mechanisms are necessarily different.

i) OFCOM. canintérvene in the packaging of licensed satellite channels, but
not in the packaging of channels by cable operators who are not licensed.

As retailers of channels, neither satellite nor cable are licensed.
Therefore, Sky are carrect that cable packagers do not require a licence
under Part 3 of the Bill; but neither does Sky as a packager of satellite
channels. Since Sky opérate a vertically integrated platform in which
they both package channels and own Broadcasting Act licences to
provide content in their own channels, they consider that they are .
singled out from cable operators. However, if a cable operator were to
own their own channel, then they would be treated in precisely the same
way as any other licence holder. -

9. These points have been raised by Sky before (in the case of (ji), during Commons
Committee), and | propose that we stick to your assertion at the meeting that we

draft reply.”
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Plurality

10. With regard to Sky's concern about the application of OFCOM's plurality duty,
there is certainly no intention that the duty could be used to block a merger. If a
merger is compliant with the rules, the decision to prevent it from gomg ahead
could only be taken on competltlon grounds.

Broadcasting P'oli'cy Legislation Team |

Security Classification
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Tony Bail

BSkyB

Grant Way

Isleworth

Middlesex . - , . :

TW75DQ S May 2003

At our meeting on 2 April, | promised to consider your paper on the regulation of

the Broadcasting sector, and to write to you to clarify our-policy. I'm sorry that |

o haven t written sooner. Thank you for your letter of 30 Aprll enclosing legal advice

you received from lan Glick Q.C.

| have now received legal advice on your concern that broadcasters could not abply
for judicial review against a decision by OFCOM wrongly to use its Broadeasting Act
competition powers when its Competition Act powers would be more appropriate. |
can reassure you that a broadcaster can apply for jueiicial_- review if, for example, it
alleges that OFCOM have not properly considered whether the Competition Act
would be more appropriate than Broadcasting Act competition powers, or have
irrationally concluded that the Competltlon Act powers would not be more
appropriate, or have wrongly used their Broadcastlng Act competition powers
where they have concluded that the Competition Act would be the more

appropriate route.

On the issue of a right of appeal to the Competition Appeal Tribunal on matters of
“economic regulation”, having reflected further on the arguments in your paper, we

think that the-main difference of view between us derives fro'm the references in it

to ‘economic regulation’. In our view, regard needs to be paid when considering

appeal mechanisms to the purpose of the regulator’s intervention, as well as to its

effect.

~ Almost any intervention inthe commercial affairs of a business is likely to have an

economic effect. However, the intervention may in some instances be aimed at a

- different objectlve for example ensuring an appropriate level of consumer ch0|ce

Such an intervention would undoubtedly have an econormic effect but would not

have been undertaken for an economic purpose, and consequently, appealtothe 7
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Competition Appeal fri-bunal would not be appropriate.

| can reassure you that if OFCOM chose to use its Broadcasting Act powers for (in
your words) “economic regulation” other than for a competition purpose,

broadcasters would be able to apply for ledICIal review if they considered that it

~ was, in fact, for a competition purpose. Clause 310(2) of the Bill has the effect that

OFCOM's initial step before using any Broadcasting Act power must be to see
whether it is being used “for a competition purpose” —which is defined in ctause

characterlsmg their intervention as (say) consumer protectlon when in fact, it

served a competition purpose. This decision would be subject to judicial review.

. Your letter raises the concern that broadcasters would have no right of appeal to

the Comeetition AppealTribunal even in the case where a competition purpose was
only a subsidiary reason for an intervention. In such a case, OFCOM would need to
be clear about the “main reason” for the fnteruention. it would then be entirely
right for the route of appeal for that interverition to be in accordance with that

“main reason”. If the “main reason” is not as defined in clause 310(7), then the

- 310(7). OFCOM would need to be able to demonstrate that they were not wrongly

route of appeal should not be to the Competition Appeal Tribunal. If OFCOM could

not-clearly demonstrate their motivation, a judicial review might succeed on the

grounds that the test in clause-310(2) had not been properly applied.

With regard to our discussions about plurallty there is certalnly no intention that
the plurality duty in clause 3 could be used to block a merger. If a merger is -
compliant with the media ownership rules the decision-to prevent it from gomg
ahead could only be taken on competltlon grounds, and by-the Competltron |

Commission, not OFCOM. .

| understand that Stephen Timms will write to you about Recognised, Spectrum

Access, the polf-cy on which, as | explained, is led by DTL

TESSA JOWELL
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| COMMUNICATION BILL
REGULATION OF BROADCASTING SECTOR

The Bill contains no express provisions for the economic regulation of the

' broadcasting sector. The problems that this creates are as follows:

» Uncertainty regarding extent of OFCOM’s broadcasting jurisdiction |

There has been some uncertainty regarding the extent to-which OFCOM could
seek to use its Broadcasting Act licensing powers to undertake economic

of broadcasters. Officials had advised Sky that OFCOM would not do '
so. However, Kim Howells made it clear in the Commons Committee Stage that
one of OFCOM's functions would be to undertake economic regulation of
broadcasters, in circumstances where the Competition Act powers could not be '
applied because, for example, there was no abuse of a dominant position.

Kim Howells said that broadcasters could apply for judicial review if they
consider that OFCOM has wrongly used its Broadcasting Act powers when its
Compeﬁtion Act powers would be more appropriate. This is not correct.
OECOM does not have a duty to use the Competition Act where it is more
appropriate — it has a discretion as to which set of powers to use, so no ground

for a judicial review could ever arise.

It is clear that OFCOM can use both its Competition Act powers, as well as its

Broadcasting Act powers, 1o undertake economic regulation of broadcasters.

The discretion as to which to use rests with OFCOM. OFCOM’s Broadcasting
Act powers are twofold: - - ‘ '

_ The Bill (part 3) gives OFCOM power to regulate the broadcasting sector via
broadcasting licences (ie. currently the ITC licences under which Sky
operates its channels). The Broadcasting Acts allow the ITC to impose
licence conditions and directions on licensees in fulfilment of its duties. 1'Tbjs
gives OFCOM enormous latitude to impose whatever licence directions on - -
Sky or other licensees as it sees fit (subject always to the general principles -
in the Bill regarding unnecessary burdens in regulation);- - '

OFECOM has been given an additional power o impose in broadcasting
licences a “fair trading” condition. This:is any condition OFCOM considers
appropriate for ensuring fair and effective competition in the provision of-
licensed services or-of connected services. This was a power given to the

L These duties are now set out in the Bill as duties-of OFCOM. The new draft of the Bill just issued
effectively gives OFCOM a primary duty to further the interests of consurners in relévant markets, where
appropriate by promoting competition, and to further the interests of the community as a2 whole n relation
to communmications matters. A number of other duties omst be fulfilled in the course of fulfilling fhis’

" primary duty, including the availability throughout the UK of-a wide range of television and radio services,

and the maintenance of pharality of providers of different television and radio services.

7
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ITC because the ITC did not have concurrent competition pdwers OFCOM
has been given concurrent competition powers, but in addition to those, and
fo its general Broadcastlng Act powers, OFCOM is glven an express fair
trading power by the Bill. :

. Lack of due-process

Where OFCOM exércises its Broadcasting Act powers to undertake economic -
regulation of broadcasters, there are no express provisions providing for due
process in the Bill. For example: )

- It appears that OFCOM ‘could introduce a Code or a licence oondmon for just

- . about anything it chose, provideéd it was able to tie it back in some way to
the fulfilment of its duties. There are no express parameters around what
types of conditions it could impose, or the process it must go through before
imposing ormodifying any such conditions;

- Thisis to be oontrasted with the provisions regarding OFCOM’s stan'dards
Code for programming content, the objectives and parameters of which are

expressly set out in the Bill.

Likewise, under Part 2 (Regulation of electronic communications networks
and services) there are express Clauses (Clause 42) about the fypes of
conditions that may be imposed on operators of electronic’ communications

“networks and services. Furthermore, there are express Clauses (Clauses 44
and 45) which set out a test which must be passed before conditions can be
set or modified®, and a procedure for setting, modifying and revoking
conditions is set out (Clause 45),-which includes consultations and adequate
timiescales for responses. There are limited safeguards where OFCOM is
acting under its fair trading condition powers However, there are no "
express safeguards in relation to licence directions, conditions or Codes that -
relate to the economic regulation of broadcasting. '

_ The Bill should therefore include at the least:

0} provisions akin to Clause 44, setting out the test to be applied before
licence conditions or directions can be imposed on broadcasters
under Broadcasting Act powers, or Codes can be issued;

2 Bven in the absence of the fair trading power, OFCOM’s general Broadcasting Act powers are so wide
they could impose conditions pursuant to this end as licence conditions or directtons in any event.

? Namely that the condition is objectively justifiable in relation to the networks, services, facilities etc to
which it relates; it must not discriminate unduly against parncular persoas; it st be proportionate to what
the condition is intended to achieve; and, in relation to what it is intended to achieve; it must be transparent.
4 Section 311 provides that OFCOM must review any Code made by them or direction issued under the fair
trading provision, but the provision only covers Codes etc issued under the fair trading provision, and not
under any of OFCOM’s other Broadcasting Act powers; further, the provmon only provides for

K consultanon when a Code or direction is being modxﬁed not when it is bemg set in the first place
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(i) provisions akiq to Cla_use 45, which sets out the procedure to be
applied before any licence condition, direction or Code can be

ir_nposed .

. Lack. of appeals process

Rights of appeal on the merits to the Competition Appeal Tribunal are available
under the Bill in the following three circumstances: '

¢

- Following a decision taken by'QFCOM'unde‘r its Competition Act 'p'oWers;
. Decisions under Part 2 (Electronic Communications Networks and

| Services); and _ _ |
_ " Decisions taken by OFCOM under its Broadcasting Act powers “for a’

competition purpose”.

where decisions could be taken by OFCOM in the nature of
casting bit where there is neither any due process
leading to the decision nor appeal against it. T

This leaves a gap,

‘ A.key example of how ‘OFCCM codld avoid due process and impbse

requirements on broadcasters from which they have no right of appeal is as
follows. OFCOM could decide that it is unhappy with Sky’s retail pricing and
packaging of its channels. However, instead of following the detailed o
procedures which would apply under a Competition® Act investigation, OFCOM
might chooseinstead to avoid all of the hurdles of having to define Sky as
dominant in a relevant-market and then-having prima facie grounds for

. suspecting an abuse. Instead, OFCOM could simply direct Sky to package’

and/or price its channel offering in a different way, by way of a TLCS licence
direction, relying on its duty to further the interests of consumers, “in particular
in respect of choice, price, quality of service and value for money.” There would
be no due process and Sky would have no right of appeal to the CAT. )

This'is not far fetched. The ITC used its Broadcasting Act powers to issue a
licence direction relating to the packaging of channels by retailers, which inter
alia, required all premium channels 1o be sold a la carte, relying on its duty to
ensure a wide range of services are available, and not simply en its duty to
ensure fair and effective competition in the provision of licensed services.

« Disparity of treatment

The effect of OFCOM using its Broadcasting Act powers in this way will be to
produce inequities in the treatment of different market players. Cable operators
who retail only-the channels of- third parties, and other retailers ‘who retail only
the channels of others (eg DTH distributors), will not hold licences under the
Broadcasting Acts, as these are necessary only for the activity of broadcasting
channels over which some editorial control is exercised. Therefore, cable
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operators and DTH retailers will escape any form of economic regulatlon by
OFCOM, including in relatlon to thelr packages and pnces

On the other hand, because Sky co-incidentally has some Broadcasting Act
licences (due to owning some channels as well as dlstrlbutlng those of others), -

 OFCOM could seek to use its Broadcasting Act powers to regulate Sky’s

retailing activities throughthe back door. These activities should strictly fall-
outside the scope of its Broadcasting Act licences.

It would be lnappropnate and mequntable to use the fact that a television retailer -

‘holds a Broadcasting Act licence to seek to impose economic regulation of this

type on it, when competitors undertaking identical activities (even in respect of
exactly the same channels) are to remain unregulated. The intention of the
government as to the extent of potential economic regulation of the
broadcasting sector (outside the competltlon functions) needs to be clarified. It

"should be made clear that the terms on which channels and packages of

channels are supplied, both at the retail and wholésale levels, are not to be .
regulated via broadcasting licences (including for that matter under the general

tradlng condttlon) but via OFCOM’s Compe’utson Act powers

« Sky’s proposal

Cleerly the current position contains a gap and a righf of appeel for matters-of
economic regulation of this nature should be written into the Bill. However,
Sky’s position on this has been misrepresented. Sky is NOT saying that all

' decisions with an element of economic regulation should be appealable. Sky

recognises that aimost every editorial, content-based decision has some
econormic impact and that it is the intention that these should be judicially -
reviewable and no more. However, it is unacceptable that matters which are
clearly economic regulation, such as regulation of pricing and packaging issues,
should not be afforded due process and a right of appeal which they- would if

‘they were being reviewed iinder the Competition Act.

Sky suggests that a right of appeal to the CAT be included in the Bill for
decisions made by OFCOM under its Broadcasting Act powers, but that this
right of appeal should not be triggered if the issue at hand relates to Chapter 4
Part 3 of the Bill (unless of course such a decision is expressly made “for a
competition purpose”). These Clauses are those that relate to the traditional
content-related jurisdiction of the ITC for which Sky understands that the only

remedy is judicial review.

This is not a difficult amendment to the Bl” and Sky has atready prepared a .
Clause that could be applied to plug the lacuna that currently exnsts inthe Bill.

BSkyB . - -

~ April 2003
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sky

Tony Bali Chief Exacutive

30 April 2003

The Rt Hon Tessa Jowell MP

Secretary of State SR .
Department of Culture, Media and Sport
2-4 Cockspur Street -

- London-

SW1Y 5DH

Dear Tessa

{ am writing further to odr meeting on oM Anril where we discussed, amongst

" other things, the lack of a formal appeals process against decisions of OFCOM

where it seeks to undertake economic regulation of broadeasters using its
Broadcasting Act powers, ‘ ' :

it had been suggested by your team at the mesting that OFCOM’s functions in

. undertaking economic regulation would be carred out *for & competition
purpose” under Clauses 309 and 310 of the Bill, and that in the event that

OFCOM sought te use its Broadcasting Act powers for such a purpose, its
decision to use those other powers could be successfully judicially reviewed,

We explained that it could be argued that the Bill allows OFCOM fo undertake

economic regulation under its Broadeasting Act powers by reference to its -
general duties, without any reference to its sector-specific competition powers.
An example we gave would be the possibility of OFCOM, relying on its general
duty to further the interests of consumers, seeking to impose licence directions
on ‘Sky relating to the way in which it prices and packages its pay-TV services.
This may not be a decision “for a competition purpose™ and in such

- circumstances would not attract any right of appeal to the Competition Appeals

Tribunal. The economic hature of such decision, however, is such that it should
attract such a right of appeal. -

We await the letter that you conﬁrmea you would send us oﬁ this subject, but in
the meantime | thought you might be interested in seeing a copy of a Cotnsel’s
opinion from lan Glick Q.C. which we obtained on the interpretation of the Bill in

this regard.

British Sky Bmacdicasting Ltd + Grart Way - Islewarth - Middiesex TW7 5QD
| | .
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This cpnﬁrms that: .

@ - OFCOM appéar to have the power to issue licerice directions under its

- Broadcasting Act powers by reference to its general duties in the Bill, and
that these directions may be made for purposes other than competition
purposes; : - : o i ,

@  Inthe event that such a direction is issued, Sky would have no right of

- appeal to the CAT. This would be the case even where OFCOM gave a
competition putpose as a subsidiary reason for so acting, as long as it
was not the main purpose; and : ' ‘ '

@iy 1t would be virtually impossible to mount a judicial review of OFCOM'’s

decision to use its Broadcasting Act powers instead of its sector-specific
powers, if OFCOM states that it was not acting for a competition
purpose, unless that assertion is patently untrue. S

This gap in the Bill could be closed by making it clear in the Bill that acts of
OFCOM in the exercise of its Broadcasting Act powers atiract a right of appeal

-to the CAT, except where the matter is one of regulation of content. These latter

miatters could be defined to include all of the fypes of matters covered by
Chapter 4 of Part 3 of the Bill, which, so far as we can see, encompass all of the
fraditional ITC-type content regulation and BSC regulation of fairmess and
privacy, which currently attract only a right of judicial review. o

) _ Altemati\)aly, if the government helieves that there would bé no circumstance
dutside of those falling within Clauses 309 and 310 where OFCOM could seek to

exercise Broadcastinig Act powers for the purpose of economic regulation (with

. the exception of matters pertaining to content as above) then a Ministerial
. ‘statement to this effect would be very helpful. B

We appreciate you iaking time to hear our.concerns and we look forward to
" receiving your letter. 1 A o )

* Yours sincerely

V.Y

' Bitish Sky Bioadcasting LEd < GrSnTWay - [sleworth  Middiasex TW7 568 -
T I
sky.com

Regiztoradt In England Nu:2006901 - VAT togistensd Now40 6274 A7

1051

MOD300007044



For Distribution to CPs

1IN Gt Lt we
€ aNea

- v, bt 8 s e b S B )

. VT

1N THE MATTER OF THE COMMUNICATIONS BILL

~ ADVICE

I Under the new regulatory regime set out tn the Communications Bill
 published on 5 Match 2003 (“the Bill"™), OFCOM will have among their statutory
fimetions: ﬁ |

o regulate ... [inter alia] television licensable.
content services that are provided by persons under
the jurisdiction of the United Kingdom for the .
purposes  of the Television without Frontiers
Ditective;” ‘

. in accordance with the Bill and'tl"xé Broadcasﬁng Acts 1999 and 1996: seé clanse -
208(1) and (2)'(b). At present tﬁ-e equivalent function is cax:ieﬁ‘ out by the
Independent ’I’.elevisioﬁ ,Commission .(the' “fr@") unde‘r sgction_ 2(1) of the
Brﬁadcasﬁng.Ant 1990 (;‘the 1990~Act”). C
2. Such regulation is carried out at Ieast in part by a system of licensing, and a'
provider of a tclevisién licensable content service (such as fBSkyB) @il-l req&é a
licence granted undgr Part 1 of the 19'90 Act; see séétions 3,4 and 13 of the 1§9~6
Act (as amended by Schedulé 15, paragraphs 1, 2 and 3, to _thé Bill), and clause

232 of the Bill.

- XABOGSEyR
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3. OFCOM will be responsible for issuing such licences under Part 1 of the

1990 At and such 2 licence:

“nay include ... such conditions as- appear fo
OFCOM to be appropriate baving regard to amy
duties which are or may be jmposed on them, or on
- the licence holder, by or under this-Act, the
Broadeasting Act 1996 or the Communications Act '
2003.” : .

Seevsecﬁon 4(1)(a) of the 1990 Act, as amended by Schedule 15, ,paragraph 2 to

- the Bill.
4 Moreover, by section 4(2) of the 1990 Act (as it will bé amended): |

. %A Tcence may in particular include conditions
requiring the Ticence holder - :

(a) 1o comply with any directions given by
OFCOM as 1o such matters as are specified in
the licence or are of a description s¢ specified;
or "

(b) (except to the extent thaf OFCOM consent to
his doing or not doing thern) notto doortoda
such_ things 2s are specified in the licence or
are of a description so specified.” '

5,  Amongst the dufies to which OFCOM must have regard in imposing
conditions (znd indeed, “in carrying out their functions” genexally} are those set,
out inclause 3 of the Bill. These include, at clanse 3(1)(a), the duty:

o ﬁjﬂher the interests of consumers in relevant:

markets, where appropriste - by proinoting
competition.” ' _

5 S ' XATBESkyB
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6. Moreover, by clause 3(4) of the Bilt

“Iy performing their duty under this. section of
fiirthering the interests of copsumers, OFCOM must
‘have regard, in particular, to the interests of those
consumers in respect of choice, price, "quality .of
service and value for money.” -

7. -'It~foilows that .OECOM will be entitled to set conditions or give direﬁtions
: fp further the inte'festé of consumers in relevant markets relating to ch_dice,.price,
quélity of service or: value for m_oneyf see R v. ITC ex parte Flextech (6 November
1998) (mcpnﬂedj, where Kay J accepted ;:hat dircationé gi;'e:n_by the ITC were
valid to the extent they s;)ere made in relial;.cc on either of the ITC’,s duties set out
in seéﬁon Z(Zj(a) of the 1990 Act. One of those dutig:s (i section 2(2)(2)())
tequired the ITC to ensure fair and effective competition in the provision of'
licensed services and ,sgrvices corinected with tﬁem; howe'ver, the other (in section
(2)(2)(D) required the- IFCfm—éxsme—ﬁhaLa_wideian.ge_afngjggs_is_gwjgblg_
' troushout the United Kingdom. Thus the TTC conld, as OFCOM will be ableto
| do, impose 'condiﬁons and givé directions for burposes,other than 'compétiﬁm{x |
' i:mposcs. ' | | |
g .In setting such conditions of gmng suchy dire:_cﬁoné OFCOM must, in
: | accardance with clause 3(3)(b) of the Bill, where relevant liavc‘regard to:
“the prineiples under- which regulatory activities

should be transparent, accountable, proportionate,
consistent and targeted only at cases in which action

is needed.”

[ _ o XBGSIyB
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Indeed the requirement that fegulation should only be imposed where necessaty-is ..
emphasised by the fact that clause 6 requires OFCOM to keep the carrying out of

their functions under review to se¢ jt does not involve burdens which are

" unpecessary.’

9.  If OPCOM exercises iy of its “Broadéasting Act Powers”, which inclﬁde
imposing or varying the conditions of a lHcence, or giving. directions compliancé
with which is required by a licence, for “a competition purp ase”, the licenses hasa

right of appeal to-the Competition Appeal Tribunal under clause 310(4) of the Bill.
10.  Acompetition prpose, huv‘srcvér, is defined by c,lau;c 310(7) iu this way:

- “For the purposes of this section a power is exercised
by OFCOM for a competition purpose if the only or
 mdin reason for exercising it is fo secure that the
- holder of a Broadeasting Act licence docs 1ot -

(a) enterinfo or maintain arrangements, ox

(b) - engage in a practice,

shich OFCOM considers, or would consider, to be
prejudicial to fair and effective competition in the
provision of licensed services ' or of connected
services.” ‘ :

11, Ifthe condition is imposed or varied, or the direction given, for some other

reason, or mamly for some other reason, the right of appeal does not exist,

1 Mareover, under clause 7, where OFCOM are proposing to do anything for the purpones of, or
in commection with, the cartying out of their finetions and it sppears to them that the proposal is
importent they roust cazry ont and publish an sssessment of the likely impact of implementing the
proposal, or publish a stdtement setting out their reasous for thinking' that this is wpecessary. A
proposal would be iriportant if, inter alia, it was likcly to have 2 significant impact on porsons carrying
ets for any of the services in relation to which OFCOM have functions. -

A | ' XNEGBEKB
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12, The position is therefore this. OFCOM in carrying out its ﬁmcuon to

regulate television services pursuant to clause 208 will be respons1b1e fur grantmg )

licences under Part 1 of ﬂm 1990 Act and in dec1dmg on condmons to be included

and on dﬂ:c’uons to be given, In so doing it must have regard to its clause 3 duties

' whxch include ﬁlrthermg the interests of consumers. That being so, it seems to me

: nlear that OFCOM, i regulating television hcensablc content servmes, will be

able to unpose condmons or give dlrecnons affecting how such services are to be

, prov1ded in order to fmher those interests, and that unposmg such condmons or .

" g1vmg such directions might, depending on thc facts, not be done, ar not be done

mainly, fora co'mpeﬁtioxi purpose.

13. In such circumstances an aggﬁeved Yicensee’s only recourse would be

jﬁdicial review. Th?: licensee would then need 1o show tba_tVOFCDM’s decision

was outside theix powess, _mratzonal or ant abuse of power' That would be very

dlffic:ult, partumlatly as a court would be extremely refuctant to get mvolvcd ina
debafc as to whether a condition or direction OFCOM considered approp:1atc was,
for example, so obviously disproportionate or unnecessary that no reasonable

regulator could havc imposed or _giv:;n it.

14.  Whether OFCOM impose a coundition or gwe a d1rect10n for a compefition
purpose Of for some other purpose wﬂl be a quesnon of fact. And it will be

virtually impossible for a licenses to chzllengc OFCOM if they say they have

acted for a non~compet1’cmn purpose. unless that assertion is patently untrue. As

already obsen'ed OFCOM are azmtled to exercise their Broadcasting Act powers

10 impose ggp,é;ggggﬁ and pive du-ectmns for non-oompehtmn pu:pcse.s in whxch

Se XAEG\RSkyD
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: 'case' there is no appeal to the Coinpetition Appeal Tribunal. Moreover even if
OFCOM give & compeﬁtion purpose as a subsidiary reason for so acﬁng, the

licensee will still be denied the xight of appeal to the Tribunal.

15. Where OFCOM da act for a céxmpeﬁﬁon purpose, it wi_ll also be vety

‘ _ | difficult to challengc their decision to do 50 by exercising their Broadcasting Act
' powers rather than by proceedmg under the. Competition Act. For 1t is virtually -
mconcewable that 2 conrt, on judicial review, would mterferc with such a deczsmn |

provided OFCOM affirmed that, before acting, it consideret_l under clause 310 (2)

of the Bill sirhit:h was the more appropriate way to proceed and then took that way.

16.  Thete is one other jssue I have been asked ’so_consider. That is whether
© OFCOM are required, pursuant to clause 3(13(2)(b) of the Bill, to secure in the
. carrying out of any of the fonctions to which 1t may be relevant, “the mamtrmance

of a plurality of pr.dviders of different television and radio services.” Plainly it is.

One Esséx Court

Temple
London ECAY 9AR
|28 April 2003
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