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N O T E S  O N  A M E N D M E N T S

Clause 340

R ESIST: Am endm ents .189,190,191,192

The Lord Putnam  

The Lord Crickhowell.

The Lord M cN ally

The Lord Hussey o f N orth Bradley

189

B efore C lause 340 .
THE LORD PUTTNAM , .

. THE LORD CRICKHOWELL
' THE LORD McNALLY .

THE LORD HUSSEY OF NORTH BRADUEY .
Insert the follow ing new  Clause—

“Media plurality public interest consideration
(1) Section 58 o f  the Enterprise A ct 2002 (c. 40) (specified  

considerations) shall be amended as follow s.
(2) , A fter subsection (2B ) (which is inserted by section 368 o f

this Act) there shall be inserted—
“(2C) The public interest in  the prom otion and m aintenance—  .

(a) o f  a plurality o f  m edia owners com m itted to a balanced 
and impartial presentation o f  new s and to a balanced 
presentation o f  comment, and

(b) o f  a w ide range o f  voices such as to satisfy a variety o f  
’ tastes and interests

is specified in  this section.”

(3) In subsection (3), after the words “any consideration”, there
shall be inserted “(other than the consideration specified id 
subsectipn^ C ))”.” , .
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190 Insert the follow ing new Clause—

191

“Adaptation of role of OFT in initial investigations and reports
(1) Section 44 o f  the Enterprise A ct 2002 (c. 40) (investigation

. and report by OFT in  public interest eases) shall be
amended as follow s.

(2) After the Words “newspaper public interest consideration” 
(which are inserted by section  369(1) o f this A ct) there shall 
be inserted “and the m edia plurality public interest 
consideration”.

(3) After subsection (5A ) (w hich is insetted b y  section 369(2) 
o f this A ct) there shall be inserted—

“(5A ) The report m ay, in  particular, contain a summary o f  any 
representations about the case which- have been received by 
the OFT and w hich relate to the m edia plurality pubhc 
interest consideration m entioned in  the intervention notice 
concerned and w hich is or m ay b e relevant to the Secretary 
o f State’s decision as to whether to m ake a reference under 
section 45 .”

(4) After subsection (7) there shall be inserted—

“(7A ) h i this Part “m edia plurality pubhc interest consideration” 
means any consideration w hich is  specified in  section  
58(2C). ,

(7B) In this Part—
“m edia owners” m eans persons—

(a) holding broadcasting licen ces under the Broadcasting 
A ct 1990, the Broadcasting A ct 1996 or the 
Communications A ct 2003,

(b) controlling bodies corporate for th e . purposes o f  
Schedule 2 to the Broadcasting A ct 1990, or

(c) carrying on an enterprise w hich is  suppl3mig newspapers 
o f  any description; and .

“voices” m eans view s and opinions represented to a 
significant degree in  the m edia.”.”

Insert the follow ing new  Clause—  '
“Additional..investi^atton and report .QPCOM: media
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6
1

B

pluraUty pubUc interest cases
After section 61A  o f the Enterprise A ct 2002 (c. 40) 
(addition^ investigation and report by OFCOM; certain 
newspaper mergers) (which is inserted b y  section 373 o f  
this Act) there shall be inserted—

Additional investigation and report by OFCOM: media 
plurality mergers

1 9 2

(1) Subsection (2) applies where—
(a) the Secretary of State has given an intervention notice in 

relation to a relevant merger situation; and
(b) the intervention notice m entions the m edia plurality

public interest consideration. ■ , .
(2) OFCOM shall, -mthin such period as the Secretary o f  State

m ay require, g ive a report to the Secretary o f  State on  the 
effect o f  the consideration or considerations concerned on 
the case. . .

(3) The report shall contain—
(a) advice and recommendations w hich are or m ay be 

relevant to the Secretary o f  State’s decision as to 
whether to m ake a reference under section 45;. and .

(b) a summary o f  any representations about the case w hich
have been received by OFCOM and w hich relate to any 
such consideration. .

(4) OFCOM shall carry out such investigations as they consider 
appropriate for the purposes o f  producing a report under 
tH s section.”

Insert the folloy/ing^new Clause—  .
‘TEnforcement powers in relation to media mergers

In Schedule 8 to  the Enterprise Act 2002 (c. 40) (provision  
that m ay be contained in certain enforcem ent orders) after 
paragraph 20A  (w hich is inserted b y  section 380 o f  this 
Act) there shall be inserted—  ,

'‘M edia mergers

. 20B (1) This paragraph appHes in  relation to. any order—  

(a) w hich is  to b e made follow ing the giving o f-
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(i) an intervention notice w hich m entions the 
m edia plurality public interest consideration; 
or

. (ii) a special intervention notice w hich m entions 
. the consideration ^ e c ifie d  in  section

58(2C );and
(b) to w hich that consideration is still relevant.

(2) The order m ay make such provision as the person making 
the order considers to be appropriate in  a ll circum stances o f  
the case.

(3 ) Such provision may, in  particular, include provision  
requiting a person to do, or not to do, particular things.

(4) Provision made by virtue o f this paragraph may, in  
particular, include provision—

(a) altering the constitution o f  a body corporate
(whether in  eoim ection w ith  the appointment o f  
directors, the establishm ent o f  an editorial board or 
otherwise); , .

(b) requiring the agreement o f  the relevant authority or
. another person b efore the taking o f  particular action

(including the appointment or dism issal o f  an editor, 
journalists or directors or acting as a shadow  
director); .

(c) attaching conditions to the operation o f  a newspaper 
or o f  a licensed programme service;

(d) . prohibiting consultation or co-operation between
subsid iaries.' .

(5 ) This paragraph is  w ithout prejudice to the operation o f the 
other paragraphs o f  this Schedule in  relation to the order 
concerned.”

342/297/38

C lause 342
TH E LORD PU T T N A M  

TH E LORD CRICKHOW ELL  
.... TH E LORD M cN A L L Y
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Page 297, line 38, at end insert—

“(lA) No order may be made under section 403(2) for the coming 
into force of subsection (1) in relation to the matters 
specified in subsection (IB) until after an order has been 
made under section 279 of the Enterprise Act (c. 40) 
(commencement) for the commencement of section 58(2C) 
of that Act

(IB) The matters ^ecified in this subsection are the provisions 
of Part 4 of Schedule 2 to the 1990 Act insofar as they 
relate to Channel 5.”

384/333/33

. Clause 384
THE LO RD PU TTN A M  

THE LORD CM CKHOW ELL  
THE LORD M cN a l l y

Page 333, line 33, leave out “and” .

384/333/36

Page 333, line 36, at end insert “and .

(e) his powers under Part 3 of that Act relating to the media 
plurality public interest consideration.”

RESIST: Am endm ents 189

02/07/200314:19 5 1087

MOD300007080



For Distribution to CPs

P olicy  Leadii 
02/07/2003

P lu ra lity Clause: Before Cls RESIST Amendments
340 189,190,191,192,342/297/38, 

384/333/33, 384/333/36,

Given on Friday 20 June 2003

Purpose: To introduce a media plurality public interest consideration into section 58 
Enterprise Act 2002. .

Effect: The test as drafted would apply to mergers, that satisfy the jurisdictional . 
criteria of the Enterprise Act 2002 (i.e. enterprises cease to be distinct, and either the 
turnover of the enterprise being acquired exceeds £70 million, or as a resulTof the 
merger the combined entity would account for at least 25% of the share of supply of 
goods or services of any description in the UK or in a substantial part of the UK — a 
“relevant merger situation”) provided that the mergers involves media owners 
(defined in amendment 190). The Secretary of State would be able to intervene in
such mergers to consider the impact of the merger on the ptibhc interest in the
promotion and maintenance of a plurahty of media owners and of a wide range of 
Voices such as to satisfy a variety of tastes and interests. Such consideration would be 
in addition to a consideration of the effect of the merger on competition, which would 
be carried out by the Office of Fair Trading. ,

R ESIST: Am endm ents 190

Purpose: To provide for a role for the Office of Fair Trading to prepare a report for 
the S ecretary of State following the issue of a public interest intervention notice 
specifying a media plurality public interest consideration. The report covers whether a 
relevant merger situation had been created, the effect of the merger on competition 
and may include a summary of any representations received on the impact of the 
merger on the media plurality pubhc interest consideration. The Office of Fair 
Trading is not required to advise the Secretary of State on media plurality public 
interest issues, this role is reserved to OFGOM. This amendment defines media 

T owners £is including broadcast media and newspapers and defines voices as views and
opinions represented to a significant degree in the media.

•  ̂ *.

Effect: The effect of the definitions would be to require the Secretary of State to ^ v e  
regard to an interest in views, and opinions represented in the media notwithstanding 
the fact that the broadcast media ownership rules require impartiality. In addition, no 
distinction is made between broadcast media mergers and cross media mergers 
involving newspapers. The inclusion of newspapers as media owners means that the 
test could apply in relation to any merger involving a newspaper and not merely a 
cross media merger. This would create a potential conflict ytith the operation of the 
newspaper merger regime. ■
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RESIST: Amendment 191

Purpose and Effect; Creates a role for OFCOM in the event that the Secretary of 
State issues an intervention notice in relation to a relevmt merger situation specifying 
a media plurahty public interest consideration. OFCOM is required to prepare a 
report to the Secretary of State advising her on considerations relevant to her decision 
on whether or not to make a reference to the Competition Commission on media 
plurality pubhc iutefest grounds, to summarise any representations receive in relation 
to that pubhc interest consideration and to carry out such investigations it considers 
appropriate for the purposes of preparing this report. ,

RESIST: Amendment 192

Purpose: Adds additional enforcement powers to schedule 8 of the Enterprise Act 
2 0 0 2  intended.to deal with issues other than competition issues.

Effect: These powers are in addition to the general enforcement powers set out in .. 
schedule 8. The powers include an abihty to require the altemaition of the constitution 
of a body corporate, requiring prior consent of the relevant authority for certain 
actions (eg appointment/dismissal of editors) attaching conditions to the operation of a 
newspaper or hcensed programme service and prohibiting co-operation between '
subsidiaries. These additional powers are modelled on the powers set out in relation 
to newspaper mergers.

R ESIST: Amendment 342/297/38

Purpose and Effect: To prevent relaxation of the Channel 5 ownership rules coming 
into effect until the provisions of the Enterprise Act-2002 containing the media 
plurality public interest consideration has b een implemented.

R ESIST: Amendment 384/333/33 and Am endm ent 384/333/36

Purpose and Effect; Includes a review of the operation of the media plurality public 
interest intervention process eis part of OFCOM’s three-yearly review.
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S p e a k i n g  N o t e s

This has been an interesting and in fo rm ed debate about 

w hat m any w ou ld  consider to  be the m ost im portant 

aspect o f the B ill.

I , ' * .

I  w ou ld  lik e  firs t to  deal b rie fly  w ith  the amendments 

before us, and expla in  w hy the G overnm ent cannot 

accept them  in  th e ir current fo rm . I  w ou ld  then lik e  to  

make it  c lear w hy we nevertheless accept the p rin c ip le  

behind them , and ou tline  our ow n plans to  b rin g  fo rw ard  

amendments fo r consideration at T h ird  Reading.
' _ t

L e t me tu rn  to  the amendments we are discussing. As I  

have ju s t ind ica ted, we are supportive o f the p rin c ip le  

behind the amendments tha t essentia lly we safeguard 

p lu ra lity  and d ive rs ity  or “ the p u b lic  vo ice ”  as Lord  

Puttnam  has described it.
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However, in  respect o f the specific amendments, I  have 

to  be negative fo r a m om ent and say we have ve ry  grave 

concerns about the w ay in  w h ich  the d ra ftin g  does no t 

appear to  d istiaguish adequately between broadcast 

m edia and newspapers. A s a result, w e fear th a t the 

amendments w ou ld  b lu r the d is tin c tion  between the tw o  

in  a w ay w h ich  w ould be dam aging to  both.

F o r exam ple, amendment 189 refers to the need fo r “ a 

w ide  range o f voices” . “ V oices”  is h irth e r defined as 

“ view s and opinions represented to  a s ig n ifica n t degree 

in  the m edia” , rather than any sense o f d ive rs ity  as such. 

T h is  confiises broadcast m edia, where there is already 

strong content regulation, w ith  the p rin t m edia. The 

concept o f “ view s and op in ions”  is com plete ly a lien  to  

broadcast m edia. A ll licensed broadcasters are already 

required by la w  to ensure tha t news, and I  quote fio m

02/07/2003 14:19
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clause 312 o f the B ill, is “ presented w ith  due 

im p a rtia lity ”  and “ reported w ith  due accuracy” .

Furtherm ore, a ll broadcasters m ust exclude fro m  th e ir
- ■ ■ \

program m es, and I  quote fro m  B roadcasting A c t 1990 

A c t, “ a ll expressions o f the view s and op in ions o f the 

person p rov id ing  the service on m a tte rs ...w h ich  are o f 

p o litic a l or in d u s tria l controversy or re la te  to  current 

p u b lic  p o lic y .”

Broadcast m edia services therefore do no t, and should 

n o t, have “ view s and opin ions”  in  th e «same w ay that 

newspapers, qu ite  rig h tly , have an e d ito ria l stance. 

Taken to  one possible lo g ica l conclusion, the te x t o f th is  

am endm ent could  have the e ffect o f stopping 

broadcasters from  being im p a rtia l, and a llo w in g  them  to 

have “ view s and opin ions” . I  cannot be lieve  -  and I  

w o u ld  no t w ant to  argue - tha t th is  is the in te n tio n  behind 

the  amendments. Y e t at the ve ry  least, they w ould
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introduce uncerta inty in to  the proper functions and ro le  

o f broadcasters. This w ould be absolute ly catastrophic 

fo r the in te g rity  o f B ritis h  broadcasting. ,

The amendments w ould  also seem to  encourage the 

in troduction  content regulation in to  newspapers. A  free 

press is  a cornerstone o f dem ocracy, and we tam per w ith  

it  at our p e ril. This m ay not be the in ten tion  beh ind the 

amendments, but it  is  how  the need fo r a balanced 

presentation o f comment” , fo r exam ple, cou ld  be 

interpreted.

For these reasons, we cannot accept the amendment as 

they stand. ,

W ith  the techn ica l points aside, I  can be m uch more 

positive . I  w ou ld  now  lik e  to  tu rn  m ore generally to  the 

subject o f m edia ownership and p lu ra lity . M edia

02/07Q003 14;19 11 1093
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p lu ra lity  is im portant fo r a healthy . and in fo rm ed  

dem ocratic society. The unde rly ing  p rin c ip le  is  th a t it  

w ou ld  be dangerous fo r any one person to  co n tro l too 

m uch o f the m edia because o f th e ir a b ility  to  in fluence  

opin ions and set the p o litic a l agenda. I t  is  therefore 

essential to  set lim its  on concentrations o f ow nership.

C om petition  law  w ill do th is  to  some degree and m ay, in  

fa c t, be a ll that is needed in  m any cases. B u t there is  no 

guarantee that th is  w ill always be so. T h is is p a rticu la rly  

true  in  the case o f cross m edia concentrations where the 

com petition  authorities m ay w e ll take the v ie w  tha t the 

m arkets are separate, and consequently there is  no e ffect 

on com petition . Th is is a com ple te ly proper conclusion 

as regards com petition , b u t m ay not be s u ffic ie n t to 

safeguard the appropriate le ve l o f p lu ra lity . That is w hy 

w e have specific res tric tions on ined ia  ow nership w h ich  

are add itiona l to  com petition  ru les.
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P lu ra lity  is a ve ry subjective notion. I t  is  no t susceptible 

to the same sort o f econom ic analysis as com petition  

issues. I t  is m uch more a m atter o f judgem ent, o f w hat 

“ feels”  rig h t.

For th is B ill, our approach has been to  lo o k  at each 

m edia audience, inc lud ing  cross m edia audiences, and 

make a judgem ent as to  the le ve l o f p lu ra lity  w h ich  we 

th in k  is necessary. I t  is im portant to  recogm se tha t 

setting a rtific ia l lim its  on m arkets can make them  

econom ically less e ffic ie n t. Nevertheless, we need to 

protect p lu ra lity , and recognise tha t there is  a m in im iun

le ve l o f p lu ra lity  tha t we m ust never go be low .

B u t it  is im portant to  recognise that m ore is  no t always 

better. A  ve ry fragm ented industry is ce rta in ly  a ve ry 

p lu ra l iudustry. B u t sm all, w eak players m ay not have

02/07Q003 14:19 13 1095
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th e  n e cessa ry  re so u rce s  o r s k ills  to  p ro d u c e  h ig h  q u a lity

p ro g ra m m in g . G re a te r c o n s o lid a tio n  w h ic h  does n o t
, ' ■ ■

th re a te n  p lu r a lit y  s h o u ld  im p ro v e  s e rv ic e s  to  v ie w e rs  a n d  

lis te n e rs . H ig h  q u a lity , r e a lly  m e m o ra b le  T V  

p ro g ra m m e s  a re  o n ly  p o s s ib le  b e ca u se  w e  h a ve  T V  

co m p a n ie s  w ith  th e  n e ce ssa ry  re s o u rc e s  to  m a k e  th e m . 

W e  m u s t n o t lo s e  s ig h t o f  th is  fa c t in  th is  de b a te .

T h e  p u rp o se  o f  th e  a m e n d m e n ts  b e fo re  u s  is  to  in tro d u c e  

a n  a d d itio n a l le v e l o f  p ro te c tio n  to  p lu r a lit y  b y  e x te n d in g  

th e  p u b lic  in te re s t te s t in  th e  E n te rp r is e  A c t  to  e n a b le  a 

m e d ia  p lu r a lit y  te s t to  b e  c a rr ie d  o u t in  th e  e ve n t o f  a 

q u a lify in g  m e d ia  m e rg e r. A  q u a lify in g  m e rg e r is  o n e  

w h e re  e n te rp ris e s  cease to  b e  d is t in c t a n d  e ith e r th e  U K  

tu rn o v e r  o f  th e  a c q u ire d  e n te rp ris e  e xce e d s  £ 7 0 m  o r  th e  

n e w  e n tity  has a t le a s t a 2 5 %  sha re  o f  s u p p ly  o f  goods o r  

s e rv ic e s  o f  a n y  d e s c r ip tio n  in  th e  U K ,  o r  in  a  s u b s ta n tia l 

p a r t  o f  th e  U K .
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W e  o r ig in a lly  p ro p o se d  th e  id e a  o f  a p lu r a lity  te s t in  th e  

c o n s u lta tio n  d o cu m e n t o n  m e d ia  o w n e rs h ip ,, w h ic h  w e  

p u b lis h e d  in  N o v e m b e r 2 0 0 1 . T h e  resp on ses  w e re  

g e n e ra lly  u n e n th u s ia s tic , as i t  w a s  fe lt  th a t i t  in tro d u c e d  

a n  u n h e lp fu l degree  o f  u n c e r ta in ty  in to  m e d ia  m e rg e rs .

H o w e v e r, th e  w o r ld  has m o v e d  o n  s in c e  th e n  a n d  a 

n u m b e r o f  o u r p o lic ie s  h a v e  ch a n g e d  a n d  d e v e lo p e d . W e  

a re  n o w  p ro p o s in g  a m o re  lib e ra l o w n e rs h ip  re g im e  fo r  

lo c a l ra d io , a n d  are  p ro p o s in g  re m o v in g  th e  re s tr ic t io n s  

o n  fo re ig n  o w n e rs h ip , a n d  a llo w in g  a m a jo r n a tio n a l 

n e w s p a p e r to  o w n  C h a n n e l 5 . W e  h a v e  a lso  lis te n e d  

c a re fu lly  to  th e  p o in ts  m a d e  in  th is  H o u s e  a n d  e ls e w h e re ,

T h e re  h a v e  b e e n  tw o  m a in  a rg u m e n ts  u s e d  in  fa v o u r  o f  a 

p lu r a lit y  te s t, b o th  e s s e n tia lly  a b o u t th e  n e e d  to  “ fu tu re -  

p r o o f ’ th e  B i l l .  F ir s t ly ,  i t  is  a rg u e d  th a t a p lu r a lity  te s t
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a llo w s  fo r  th e  g ra d u a l d is m a n tle m e n t o f  m e d ia  

o w n e rs h ip  ru le s  o v e r tim e . A s  w e  m o v e  to w a rd s  a 

d ig ita l,  m u lti-c h a n n e l fu tu re , th e  d e g re e  o f  c h o ic e  

a v a ila b le  to  us w i l l  m a ke  i t  in c re a s in g ly  d i f f ic u lt  fo r  a n y  

o n e  p e rs o n  to  h a v e  a d o m in a n t p o s it io n  in  th e  m e d ia , a n d  

m a y  re m o v e , o r  re d u ce , th e  n e e d  fo r  o w n e rs h ip  ru le s . 

U n d e r the se  c irc u m s ta n c e s , a p lu r a lit y  te s t m a y  b e  a 

s u ff ic ie n t s a fe g u a rd  o f  p lu ra lity .

S e c o n d ly , c irc u m s ta n c e s  m a y  ch a n g e . W e  to o k  th e  v ie w  

th a t th e re  w e re  m a n y  g o o d  rea son s fo r  re m o v in g  th e  

re s tr ic t io n s  o n  a m a jo r  n e w s p a p e r o w n in g  o r  c o n tro llin g  

C h a n n e l 5 , a n d  I  w o n ’ t  re p e a t th e  a rg u m e n ts  n o w . 

H o w e v e r, i t  is  p o s s ib le  th a t o v e r tu n e  C h a n n e l 5 m a y  

b e c o m e  m u c h  m o re  s im ila r  in  s iz e  a n d  re a c h  to  C h a n n e l 

3 . I t  is  im p o s s ib le  to  p re d ic t w h e th e r th is  w i l l  h a p p e n  

b u t,  g iv e n  th e  p o s s ib ility ,  w e  m u s t h a v e  a p lu ra lity
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re g im e  w h ic h  is  f le x ib le  e n o u g h  to  re a c t to  c h a n g in g  

c ircu m s ta n ce s  such  as these.

I  w o u ld  a d d  a th ird  a rg u m e n t in  fa v o u r  o f  a p lu r a lit y  te s t. 

I  h a ve  a lre a d y  m e n tio n e d  th e  ru le  w h ic h  p re v e n ts  a 

n a tio n a l n e w sp a p e r w ith  m o re  th a n  2 0 %  o f  th e  m a rk e t, 

o r  a b o d y  in  w h ic h  su ch  a  p a p e r ha s m o re  th a n  a 2 0 %  

in te re s t, f ro m  h o ld in g  a C h a n n e l 3 lic e n c e . T h is  is  

s o m e tim e s  re fe rre d  to  as th e  2 0 /2 0  ru le . T h is  ru le  has 

se rv e d  u s  w e ll to  da te  b u t i t  has a “ c lif f - e d g e ”  e le m e n t to  

it .  O n  th e  o n e  h a n d , i t  m a ke s  an  a b s o lu te  d is tin c t io n  

b e tw e e n  a n a tio n a l n e w s  p a p e r w ith  1 9 .9 %  o f  th e  m a rk e t 

a n d  o n e  w ith  2 0 .1 % . O n  th e  o th e r h a n d , i t  m a ke s  n o  

d is t in c t io n  b e tw e e n  a n e w sp a p e r w ith  2 0 .1 %  o f  th e  

m a rk e t a n d  o n e  w ith  3 5 %  o r 4 0 %  o r  m o re . T h e  ru le  is  

th e re fo re  s o m e w h a t a rb itra ry  in  its  e ffe c t. A  p lu r a lity  

te s t w o u ld , in  p r in c ip le , a llo w  th e  S e c re ta ry  o f  S ta te  to
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j  ---- - ---- ------------------- ------ . ^ ----- y -----

p a r t ic u la r  c irc u m s ta n c e s  o f  th e  case.

T h e  G o v e rn m e n t is  th e re fo re  p e rsu a d e d  th a t w e  s h o u ld  

a c c e p t th e  p r in c ip le  b e h in d  th e se  a m e n d m e n ts , a n d  b r in g  

fo rw a rd  g o v e rn m e n t a m e n d m e n ts  a t T h ir d  R e a d in g  to  

in tro d u c e  a p lu r a lity  te s t.

L e t  m e  o u tlin e  h o w  w e  th in k  s u c h  a te s t w o u ld  o p e ra te .

W e  p ro p o s e  to  e x te n d  th e  sco p e  o f  th e  E n te rp r is e  A c t  so 

th a t q u a lify in g  m e rg e rs  c o u ld  b e  s u b je c t to  a m e d ia  

p lu r a lit y  te s t. In  these  cases, th e  S e c re ta ry  o f  S ta te  w i l l  

b e  a b le  to  in te rv e n e  w h e re  she  b e lie v e s  th e  n le rg e r w o u ld  

h a v e  a  d a m a g in g  e ffe c t o n  p lu r a lity .  T h e  te s t w o u ld  

b e  “ does th e  m e rg e r le sse n  p lu r a lity ? ”  A n y  m e rg e r, b y  

d e f in it io n ,  re d u ce s  p lu r a lity  to  som e e x te n t. I t  w i l l  b e  fo r  

M in is te rs  to  d e te rm in e - w h e th e r th e  m e rg e r causes

02/67/2003 14:19 18 1100
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s u ff ic ie n t p lu ra lity  co n ce rn s  fo r  i t  to  b e  b lo c k e d , o r  fo r  

c o n d itio n s  to  b e  a tta ch e d . S im ila r ly ,  th e  te s t m u s t a lso  

re c o g n is e  th a t th e re  is  a m in im u m  le v e l o f  p lu r a lity  

w h ic h  m u s t be  m a in ta in e d .

W e  p ro p o s e  th a t th e  p o w e r b e  w id e  e n o u g h  to  c a p tu re  a ll 

m e d ia  m e rg e rs , in c lu d in g  c ro ss  m e d ia  m e rg e rs . W e  

w o u ld  in te n d  as a m a tte r o f  p o lic y  n o rm a lly  to  a p p ly  th e  

te s t in  p ra c tic e  o n ly  to  th o s e  areas w h e re  th e  c u rre n t 

ru le s  are  b e in g  re m o v e d  c o m p le te ly . T h is  w o u ld  m e a n  

th a t, u s u a lly , th e  S e c re ta ry  o f  S ta te  w o u ld  o n ly  c o n s id e r 

in te rv e n in g  o n  p lu r a lity  g ro u n d s  in  th e  fo llo w in g  areas:

•  n a tio n a l n e w sp a p e rs  w ith  m o re  th a n  2 0 %  o f  th e

m a rk e t/ C h a n n e l 5 ; .

•  n a tio n a l n e w sp a p e rs  w ith  m o re  th a n  2 0 %  o f  th e  

m a rk e t/n a tio n a l ra d io  s e rv ic e ;
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•  C h a n n e l 3 ;

•  C h a n n e l 3 /n a tio n a l ra d io ;

•  C h a n n e l 5 /n a tio n a l ra d io ;

•  n a tio n a l ra d io /n a tid n a l ra d io  ,

L o rd  P u ttn a m  aske d  i f  th is  te s t w o u ld  [ “ e f fe c t iv e ly  ru le  

o u f ’]  a m a jo r  n a tio n a l n e w s p a p e r o w n in g  C h a n n e l 5. 

T h e  a n sw e r is  th a t th e  te s t w i l l  e n su re  th a t th e  S e c re ta ry  

o f  S ta te  ca n  in v e s tig a te  a n y  m e rg e r w h ic h  th re a te n e d  

p ln ra lity .  I t  w i l l  c le a r ly  p re v e n t u n a c c e p ta b le  le v e ls  o f  

c ro ss  m e d ia  d o m in a n c e . B u t i t  is  in h e re n t in  th e  n a tu re  

o f  a te s t th a t o n e  c a n n o t p re d ic t th e  o u tc o m e  in  a d va n ce  

-  i t  w i l l  b e  n e ce ssa ry  to  a n a ly s e  a n d  c o n s id e r a ll th e  

re le v a n t c irc u m s ta n c e s  a t th e  t im e  o n  a ca se -b y -ca se
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basis . T h is , o f  cou rse , is  e x a c tly  th e  s m e  a p p ro a c h  as 

w o u ld  h a v e  to  be  ta k e n  i f  th e  am e n d m e n ts  ta b le d  b y  

L o rd  P u ttn a m  and  o th e r n o b le  L o rd s  w e re  ag re e d .

I  do  n o t b e lie v e  th a t i t  w o u ld  n o rm a lly  be  s e n s ib le  o r 

d e s ira b le  to  in te rv e n e  a n d  a p p ly  th e  te s t to  a reas w h e re  

th e re  h a v e  n e v e r b e e n  m e d ia  o w n e rs h ip  re s tr ic t io n s , o r  to  

areas w h e re  th e re  C o n tin u e  to  b e  o w n e rs h ip  ru le s , as th e  

c o n tin u in g  m le s  W ill p ro te c t p lu ra lity .

I n  o rd e r to  g iv e  th e  m e d ia  in d u s try  som e d e g re e  o f  

c e r ta in ty , th e  G o v e rn m e n t w i l l  p u b lis h  g u id a n c e  s e ttin g  

o u t in  m o re  d e ta il th e  areas w h e re  th e  te s t w i l l  g e n e ra lly  

b e  a p p lie d  a n d  th e  fa c to rs  th a t w i l l  b e  c o n s id e re d . I t  is  

n o t th e  G o v e rn m e n t’ s in te n tio n  th a t th e  te s t s h o u ld  a p p ly  

m o re  w id e ly . H o w e v e r, g u id a n c e  o b v io u s ly  c a n n o t 

fe tte r  th e  S e c re ta ry  o f  S ta te ’ s d is c re tio n , a n d  w e  w o u ld  

n o t ru le  o u t its  w id e r  use  in  a n  e x tre m e  a n d  ra re  case.
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I  b e lie v e  th a t th e  p lu r a lity  te s t s h o u ld  c o n s id e r th e  

n u m h e r o f  o w n e rs  in  th e  re le v a n t m a rk e t. T h e  m a rk e t 

w o u ld  b e  a s in g le  m e d iu m  o r, in  th e  case o f  a cross 

m e d ia  m e rg e r, a  n u m b e r o f  m e d ia  m a rk e ts . .

I n  a d d itio n , th e  te s t w i l l  a lso  address:

•  th e  n e e d  fo r  a w id e  ra n g e  o f  h ig h  q u a lity  

b ro a d c a s tin g  w h ic h  is  c a lc u la te d  to  a p p e a l to  a w id e

v a r ie ty  o f  tas tes a n d  in te re s ts , a n d
. ' * * ' -

•  th e  n e e d  fo r  a g e n u in e  c o m m itm e n t to  th e  issues 

c o v e re d  in  O F G O M ’ s s ta n d a rd s  co d e , s e t o u t in  

c la u se  3 1 2  o f  th e  B i l l ,  in c lu d in g  th e  n e e d  fo r  

im p a r t ia lity  a n d  a c cu ra te  p re s e n ta tio n  o f  n e w s .
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T h e  p lu r a l i t y  te s t w o u ld  s it  a lo n g  s id e  th e  s p e c ia l 

n e w s p a p e r re g im e , w h ic h  w o u ld  c o n tin u e  to  c o n s id e r
■ . i ^

n e w s p a p e r -o n ly  m e rg e rs .

L o r d  P u ttn a m  a s k e d  fo r  a n  a s s u ra n c e  th a t s u c h  th e  

p lu r a l i t y  p r o v is io n s  w i l l  b e  b r o u g h t  in to  fo r c e  b e fo re  o r  

a t th e  s a m e  t im e  as th e  l i f t in g  o f  r e s t r ic t io n s  o n  m e d ia  

o w n e rs h ip  re s tr ic t io n s  c o n ta in e d  in  th e  B i l l  T h e  a n s w e r 

is  y e s , I  c a n  r e a d ily  g iv e  h im  th a t  a s s u ra n c e . H e  a ls o  

a s k e d  i f  i t  is  in te n d e d  th a t th e  S e c re ta ry  o f  S ta te 's  p o w e rs  

o f  in te r v e n t io n  u n d e r  s e c tio n s  5 9  -  6 6  o f  th e  E n te rp r is e  

A c t  w i l l  e x te n d  to  th e  m e d ia  p lu r a l i t y  p r o v is io n s .  T h e  

a n s w e r a g a in  is  y e s .

I  h o p e  th a t  th e  a s s u ra n c e s  th a t  I  h a v e  g iv e n  n o b le  L o rd s  

a b o u t o u r  in te n t io n  to  in tr o d u c e  a  m e d ia  p lu r a l i t y  te s t, 

a n d  m y  d e ta ile d  e x p la n a tio n  o f  h o w  th e  te s t w o u ld
f . . •

o p e ra te , w i l l  p e rs u a d e  n o b le  L o r d s  n o t  t o  p re s s  f o f  th e

o z m n m  i4 :i9 23 1105
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a m e n d m e n ts  b e fo re  u s . I  w i l l  b e  ta b lin g  G o v e rn m e n t 

a m e n d m e n t f o r  c o n s id e ra t io n  a t T h ir d  R e a d in g  [b e fo re  

th e  e n d  o f  th e  w e e k ].  I  w i l l  a ls o  c ir c u la te  th e  te x t  o f  o u r  

a m e n d m e n ts  to  e v e ry  n o b le  L o r d  w h o  h a s  s p o k e n  in  th is  

d e b a te .
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Q&A

W ill this test “effectively rule out” [Puttnam ’s phrase] a m ajor 
national newspaper owning Channel 5?

The test w ill ensure, that the Secretary o f State can investigate any merger 
which threatened plurality. It is inherent in the nature o f a test that one 
cannot predict the outcome in advance -  it w ill be necessary to analyses 
and consider all the relevant circumstances at the tim e on a case by case 
basis. But it w ill clearly prevent unacceptable levels o f cross media 
dominance.

There should be a plurality “floor”?

This Seems to be. an unworkable concept designed, intentionally or 
otherwise, to undo the ownership relaxations contained in  the B ill. It 
would presiunably fix the level o f pliuality where it is now, and only 
allow  changes which increased the number o f players in the market or 
left it unchanged. It would have the perverse effect o f allowing non­
media owners to buy up media companies w hile preventing media 
players themselves from consolidating, and would render the proposed 
liberalisation redundant for those whom it. is intended to benefit. For. 
example, in  the field o f radio, it would allow  the American Clear 
Channel to buy an existing radio group but would prevent an existing UK  
owner ^ c h  as GWR or Capital from doing the same. Is this really the 
intention? ,

Y ou should use the exact w ords o f th e am endm ent?

In addition to the concerns I have outlined, the amendment as it stands is 
defective in a number o f technical respects and w ould have a number o f 
unintended “knock-on” effects on the application o f the newspaper 
public interest considerations. It would be wrong and irresponsible for 
Parliament knowingly to include it in  legislation. W e w ill come back
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with a Government amendment which is not defective and, which can be 
considered fully by noble Lords at Third Reading. '

The p lu ra lity  tes t shou ld  re fe r to  “ a w id e  range o f voices” ?

For the reasons, I have given the idea o f voice meamng Shews, and 
opinions” could be very damaging for the impartiality requirements o f 
broadcast media. The licensing regime for broadcast m edia is already 
geared to ensure a wide range o f service designed to appeal to a variety 
o f tastes and interests so to that, extent there is a range o f  voice, if  by 
voice, one tnearis diversity. Newspapers, o f course, provide a range o f  
voices .in terms o f opinion. Nevertheless, w e w ill look at the drafting o f , 
our amendments to see i f  the concept o f voipe has any relevance.

G overnm ent u-turn?

W e have reconsidered the position in the light o f representations and the 
changes w e have made to o u r  . ownership proposals. W e believe that a 
plurality test provides an additional safeguard to plurality in 
implementing our proposals. .

W hy lim it the application o f the test to areas w here you have 
rem oved the ownership rules? .

W e need to strike the right balance between ensuring the necessary level 
o f plurality and letting businesses grow and prosper. Where rules have 
been retained, they should ensure sufficient plurality. W e do not see any 
benefit m having “double jeopardy” where som eone could comply with 
the plurality (and competition) rules but theoretically fail the plurality 
test. Since w e do not think this w ould happen in practice, we do not 
generally intend to look at areas w hich com ply w ith continuing 
ownership rules , ,

[I f pressed: In the future, the test could be applied more w idely should it 
b cd esird jle to  d oso .] ....  .............  .......  ......  ...... , ...........
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H ow does this affect fordgn ownership?

■foreign  -0¥tq3.̂ ahip--is- no%--e^  itself^ a issne. I f a foreign
company buys a UK media group, the number o f owners in  the market • 
remains unchangedjmd plurality is nnaffectedj Ihe-mam-uafeguards-in  
mTmacbrm-A^̂ritb forpi'-mt n-\̂ mers!hip are content and other repnlatron. 
whioli appl> lo dll owners; regardless o f nalionalily. -However, it would  
be relevant i f  it was thought that a foreign owner would undermine the 
need for a wide range o f high quality broadcasting calculated to appeal to 
a wide variety o f tastes and interests, or did not show a genuine 
cominitment to OFCOM’s standards code, including the need for 
impartiality and accurate presentation o f news, 'JL-

P lurality  test is unnecessary and m ore regulatory?

The test w ill only apply in areas where w e have removed ownership ^  
rules. It potentially allows for the eventual dismantling o f  the media 
ownership, rules, and allows the Government to respond to changes in  
circumstances, such as significant changes m  market share. In short, it 
allow s us to implement oitr policies w ith m ore confidence that plurality 
w ill not be threatened. , .

PluraKty test is unnecessary and m ore regulatory?

W e propose that the test should generally only apply m areas where we 
have removed ownership rules. It potentially allows for the eventual 
dismantling o f the media ownership rales, and allows the Government to 
respond to changes in circumstances, such as sigfiificant changes m  
market share. In short, it allows us to implement our policies w ith more 
confidence thait plurality w ill not be threatened. .

L ots o f m ergers w ill get caught, even sm all ones?
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Not so. Firstly, they have to be qualifying mergers (either the turnover o f  
the acquired enterprise exceeds £70m  or the new eiitity has at least a 25 ^  
share o f supply of goods of services in  the XJK, or in a substantial part o f  
the UK). Secondly, the Secretary o f State has to decide to intervene. We 
intend generally only to intervene in those areas where w e have removed 
all ownership rules, though we cannot rule out the possibility that in 
exceptional circumstances w e w ill look at other mergers which raise 
plurality concerns.

H ow w ill the new inedia p lurality test work?

It w ill form a part o f the new  Enterprise Act 2002 public interest merger 
regime by enabling Ministers to intervene in  a media merger on media 
plurality grounds where the merger satisfies the jurisdictional thresholds 
o f  that Act. The media plurality public interest considerations vqll be 
specified in  the Enterprise A ct in addition to the newspaper public 
interest considerations. The latter w ill be enable M inisters to intervene in  
newspaper mergers on those grounds. ‘

The jurisdictional and competition aspects o f  media transactions w ill be 
examined by the OFT and, i f  the merger is referred, .by the Competition 
Commission, in  the same w ay as for any other merger. However, where 
a particular media transaction is identified as raising a specified public 
interest concern in relation to media pluralityi there w ill be a power for. 
Ministers to intervene by issuing an intervention notice. OFT w ill then be 
obliged to report on jurisdiction (ie does the merger satisfy the sh ^ e o f  ̂
supply or turnover test) and competition (ie the substantial lessening o f 
com petition test). OFCOM w ill be obliged to prepare a report on the 

' m edia public interest considerations. The Secretary o f State w ill then 
decide whether to refer the merger to the Competition Comimssion to 
examine these aspects o f the transaction in detail. The Competition 
Comm ission w ill report to the Secrethy o f State with its conclusions as 
to jurisdiction, the competition impacts of the transaction (where 
relevant) and the overall public interest impact o f  tiie transaction, taking

..................  ■ • t
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competition. I f it is concluded that the merger operates or may be 
expected to operate against the public interest, the Competition 
Cornrnission w ill recommend appropriate remedies.

However, it w ill be for the Secretary o f  State to make any final decision, 
although she must have regard to the Competition Commission's report.

W ould Carlton/G ranada be caught?

The Carlton/Granada merger would be caught in principle. In practice, 
however, Carlton/Granada has been referred to the Competition 
Commission under the Fair Trading A ct 1973 so under &e transitional 
arrangements the current proposed merger is to be decided (as a matter o f  
merger law) according to the public interest test under the FTA and this 
plurality test w ill not catch it. It the m erged company was acquired in  the 
future, it is likely that that transaction w ould be caught by the plurality 
test.. . . . .
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