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RESPONSE TO SECOND NOTICE OF CONSULTATION ON THE PROPOSED ACQUISITION 
BY NEWS CORPORATION OF UP TO 60.9% OF BRITISH SKY BROADCASTING PLC

1. Introduction

1.1

2.

2.1

2.2

This  p ap er contains subm issions on b e h a lf o f BT, G uard ian  M ed ia  G roup. Associated  

N ew spap ers  Lim ited. Trinity M irro r Pic. N orthd iffe  M ed ia  an d  Telegraph  M ed ia  G roup  

(together, th e  “Concerned Parties”) in response to  th e  D e p a rtm e n t fo r Culture. M ed ia  

and S p o rts  second N otice o f C onsu lta tion  on th e  p roposed  acquisition by News  

Corporation o f up to 6 0 .9 %  o f British S ky  B roadcasting G ro u p  P L C  (“BSkyB”) (the 
“Takeover”).

Fundamental Flaws in UlLs

T h e  C oncerned  P arties ’ resp on se  to th e  first consultation on th e  T akeo ver identified  

several fundam ental flaw s in th e  proposed  UlLs.''

First, the structure crea ted  by th e  U lLs m ean t S ky  N e w s  w ou ld  be alm ost entirely  

d ep en d e n t on N ew s C orporation  an d  thus incapable o f providing an  independent news 

vo ice to rem edy  the plurality concerns identified by O F C O M . F or ex am p le . S ky  New s  
w ould be:

2 .3

2 .4

3.

3.1

(i) D epend en t upon contracts w ith N e w s  Corporation  fo r 8 5 %  o f its revenues (and  
2 5 %  o f its costs):

(ii) D epend en t upon N e w s  C orporation  for effective d istribution o f its T V  news  
output; and

(iii) D e p e n d en t upon N ew s C orporation  fo r its fu ture e x is te n c e  -  s ince S ky  New s  

w ould b e  unviable if th e  C a rria g e  A g re em en t w a s  not re n e w ed .

Secondly, the U lLs relied on g o v ern a n c e  provisions w hich  a re  ineffective to ensure  

editorial independence in the ab s e n c e  o f g enu ine  financia l, c o m m erc ia l and  operational 
independence .

Thirdly, the U lLs offered no re m e d y  beyond th e  10 y e a r  term  o f the C arriage  

A g reem en t. T h e  S ecre tary  o f S ta te  provided no ev id e n c e  to su g g est th at a  lasting 
re m e d y  is unnecessary.

Fundamental Flaws Remain Unaddressed

T h e  C oncerned  P arties a re  d isappo in ted  to  learn th a t th e  rev ised  U lL s  published on 30  

Ju n e  do not address a n y  o f the fu n d am en ta l flaw s identified a b o v e . Crucially, under the  

revised U lLs S ky  N ew s w ould  rem ain  financially, c o m m erc ia lly  and  operationally

’’ Seethe Concerned Parties response dated 11 March 2011.
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d ep en d en t on N ew s Corporation. In th e s e  circum stances, none o f proposed  

adjustm ents to  the behavioural obligations can overco m e the structural flaw s in the  

rem edy. F or e x am p le , the revised UlLs;

3 .2

3 .3

(i) W ill require that the S ky  N e w s  ind ep en d en t d irector w ith senior 

editorial/journalistic experien ce is p re s e n t fo r board m eetings to b e  quorate. 

H ow ever, th e  presence o f such a  d irec to r provides little assurance given S ky  

N e w s ’ dep en dence  on N ew s C orporation . In those circum stances, that 

d ire c to rs  com m ercial incentives (an d  legal obligation) to prom ote th e  success  

o f S k y  N e w s  will m ean  h e /sh e  ca n n o t ac t as a  genuinely  im partial guardian o f 
editorial independence;

(ii) W ill en ta il N ew s Corporation undertak ing  not to a ttem pt to cause S ky  N ew s to 

breach  its Articles o f Association. H o w eve r, this fails to address the c le a r risk 

that S k y  N ew s will se lf-censor its new s ag en d a  in light o f its a lm ost total 
d e p e n d e n c e  on New s Corporation; and

(iii) Inc lude an  obligation on N ew s C orporation  to cross-prom ote S ky  N ew s. This  

only em ph as ises  the ex ten t to w h ich  S ky  N e w s  will be com m ercia lly  and  

o peratio na lly  dependent on N e w s  C orporation  and the ex ten t to w hich the  

S ec re ta ry  o f State has departed  from  norm al U K  m e rg er control practice (which  

requ ires that, in the long term , a  d ives tm en t business can o perate  viably  

in d ep en d en t o f the m erging parties).

T h e  S ecre tary  o f S tate states th at O F T  an d  O F C O M ’s e a rlie r ad v ice  w as  that “th e  

u n d e r t a k in g s  in  lie u  a d d r e s s e d  O F C O M ’s  m e d ia  p lu r a lit y  c o n c e r n s  a n d  w e r e  v ia b le  fo r  

1 0  y e a r s ’’.^ In reality, the earlier advice  o f both the O F T  and  O F C O M  w a s  th a t the  

viability o f th e  re m e d y  will be in doubt b efo re  the expiry  o f th e  ten y e a r period. T h e  O F T  

stated  that u n c e r t a in t y  a b o u t  th e  p r o s p e c t s  fo r  r e n e w a l o f  t h e  c a r r ia g e  a g r e e m e n t  o n  

e q u iv a le n t  t e r m s  m a y  b e g in  to a ffe c t  N e w c o  s o m e  y e a r s  b e fo r e  it s  te rm  d a t e "^ and  

O F C O M  stated  th a t th e  effectiveness o f th e  U lL s  “m a y  s t a r t  to  d im in is h  in  th e  r u n  up to  

th e  e n d  o f  1 0  y e a r  p e rio d "  * (em phasis a d d e d ). O F C O M  repeats  this concern in its 

advice  to the S ec re ta ry  o f State dated  2 2  Ju n e  2011.®

As regards th e  period following th e  expiry o f th e  C a rria g e  A g re em en t, the O F T  has  

again  h ighlighted the lack o f a  lasting re m e d y  in its lates t advice  to th e  S ecre tary  o f 

State: “n o n e  o f  th e  a m e n d m e n t s  m a d e  to  t h e  R e v is e d  U IL  in  lig h t  o f  th e  R e v ie w e d  

R e s p o n s e s  a d d r e s s e s  th e  e s s e n t ia l s t r u c t u r a l lim it a t io n  id e n t if ie d  in  th e  R e p o r t , th a t th e

^  Press Release dated 30 June 2011.

3 Paragraph 1.13 OFT letter dated 11 February 2011.

“ Paragraph 24, OFCOM letter dated 11 February 2011. 

® Paragraph 10 OFCOM letter dated 22 June 2011.
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3 .4

U IL  o ffe r e d  a r e  u n lik e ly  to  b e  p r a c t ic a lly  a n d  f in a n c ia lly  v ia b le  o v e r  th e  lo n g  t e r m .”^ T h e  

S ecre tary  o f State has still not provided a n y  ev idence  to justify this lack o f a  lasting  
rem edy.

T h e  revised U lLs provide fo r the ap p o in tm en t o f a  monitoring trustee but only fo r an  

initial period. Following that initial period  th ere  will be no active m onitoring o f  

com pliance w ith  the U lLs. G iven  S ky N e w s ’ incentive to m aintain  N ew s C o rporation ’s 

approval (and thus not report b reaches o f th e  U lLs), th ere  is a  high risk th at an y  breach  
will go undetected.

3 .5

4.1

4 .2

Finally, the C oncerned  P arties still h ave  not been  provided with ac ce ss  to key  

inform ation on the post-Takeover re la tionsh ip  b etw een  N ew s Corporation  an d  Sky  

N ew s . For exam ple , neither the C a rria g e  A g re e m e n t nor the Brand L icence h ave  been  

m a d e  availab le  (even  in redacted  form ). T h e s e  a re  key  docum ents underpinning the  

viability o f S ky  N ew s and the consultation process is seriously com prom ised  by the  

failure to m ake  such docum ents ava ilab le . T h e  C oncerned  P arties co nsider th a t the 

C a rria g e  A g reem en t, Brand L icence and  A rtic les o f Association m ust b e  published in 

finalised form  and consulted upon befo re  a n y  decis ion  to accep t U lLs.

Conclusion

T h e  revised U lLs fail to address an y  o f the fu nd am en ta l flaw s previously identified  by  

the C oncerned  P arties. N ew s C orporation  has  n ow  had am ple  opportunity to o ffer an  

effective rem edy. Its continuing failing to do  so suggests that, w hen  the S e c re ta ry  o f 

S tate  decides on this m atter, the p roper course  w ould  b e  to re fer the T a k e o v e r to the 

Com petition  Com m ission fo r a  thorough re v iew  o f th e  serious plurality concerns  
identified by O F C O M .

H ow ever, the C oncerned  P arties b e lie ve  th a t a n y  decision m ust also p roperly  consider 

the im portant inform ation currently em erg in g  in respect o f the b eh av io u r and  

govern ance  o f N ew s Corporation and  N e w s  International. T h e s e  m atters could  have  

an im portant im pact on the assessm en t o f new s plurality and there fore a n y  decision  

should be de layed  until all re levant inquiries an d  investigations a re  com pleted .

Slaughter and May 
8 July 2011

509065714

® Paragraph 15 OFT letter dated 22 June 2011.
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