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E x e c u t i v e  S u m m a r y

M e r g e r  l a w  w a s  r e f o r m e d  b y  t h e  E n t e r p r i s e  A c t  2 0 0 2 ,  w h i c h  c a m e  i n t o  f o r c e  o n  

2 0 J u n e  2003 .  T h i s  t o o k  M i n i s t e r s  o u t  o f  t h e  d e c i s i o n - m a k i n g  p r o c e s s  f o r  t h e  v a s t  

m a j o r i t y  o f  m e r g e r  c a s e s  a n d  left  t h e m  t o  b e  d e a l t  w i t h  b y  t h e  c o m p e t i t i o n  a u t h o r i t i e s  

-  t h e  O f f i c e  o f  F a i r  T r a d i n g  a n d  t h e  C o m p e t i t i o n  C o m m i s s i o n  -  o n  t h e  b a s i s  o f  a 

c o m p e t i t i o n  test .  H o w e v e r ,  t h e  A c t  a l l o w s  M i n i s t e r s  t o  i n t e r v e n e  in m e r g e r  c a s e s  

w h i c h  r a i s e  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  in t h e  A c t .  T h e  o n l y  c o n s i d e r a t i o n  

s p e c i f i e d  a t  t h a t  t i m e  w a s  n a t i o n a l  s e c u r i t y .

T h e  C o m m u n i c a t i o n s  A c t  2 0 0 3  a m e n d e d  t h e  E n t e r p r i s e  A c t  2 0 0 2 ,  s p e c i f y i n g  n e w  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  w h i c h  c a n  b e  a p p l i e d  t o  m e r g e r s  i n v o l v i n g  n e w s p a p e r  

e n t e r p r i s e s  a n d  b r o a d c a s t i n g  e n t e r p r i s e s  (as  w e l l  as ,  a m o n g s t  o t h e r  t h i n g s ,  r e p e a l i n g  

t h e  n e w s p a p e r  m e r g e r  p r o v i s i o n s  o f  t h e  F a i r  T r a d i n g  A c t  1 9 7 3  a n d  m a k i n g  c h a n g e s  

t o  t h e  m e d i a  o w n e r s h i p  a n d  r e g u l a t i o n  ru les ) .  T h e  E n t e r p r i s e  A c t  p r o c e d u r e s  a l l o w i n g  

f o r  i n t e r v e n t i o n  b y  M i n i s t e r s  c a n  n o w  t h e r e f o r e  b e  u s e d  w h e r e  t h e  m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s  m a y  b e  r e l e v a n t  t o  a m e r g e r .  T h e  a s s e s s m e n t  o f  m e r g e r s  o n  

c o m p e t i t i o n  g r o u n d s  w i l l  c o n t i n u e  t o  b e  t h e  r e s p o n s i b i l i t y  o f  t h e  c o m p e t i t i o n  

a u t h o r i t i e s .

T h e  S e c r e t a r y  o f  S t a t e  m a y  p u b l i s h  a d v i c e  a n d  i n f o r m a t i o n  e x p l a i n i n g  t h e  m e d i a  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  in s e c t i o n s  5 8 ( 2 A )  t o  (2C) o f  t h e  A c t  a n d  

i n d i c a t i n g  h o w  t h e s e  p r o v i s i o n s  a r e  e x p e c t e d  t o  o p e r a t e .  A c c o r d i n g l y ,  t h i s  g u i d a n c e  

s e e k s  t o  e x p l a i n  t h e  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a n d  p r o v i d e  a n  i n d i c a t i o n  

o f  h o w  t h e  S e c r e t a r y  o f  S t a t e  e x p e c t s  t h e  p r o v i s i o n s  t o  o p e r a t e  in r e l a t i o n  t o  m e r g e r s  

i n v o l v i n g  n e w s p a p e r s  o r  b r o a d c a s t  m e d i a  e n t e r p r i s e s ,  a n d  t o  c r o s s - m e d i a  m e r g e r s  

i n v o l v i n g  b o t h  b r o a d c a s t  m e d i a  e n t e r p r i s e s  a n d  n e w s p a p e r  e n t e r p r i s e s .

T h i s  g u i d a n c e  s e t s  o u t  t h e  b a c k g r o u n d  t o  t h e  n e w  r e g i m e ,  e x p l a i n s  w h e n  i n t e r v e n t i o n  

in m e d i a  m e r g e r s  b y  t h e  S e c r e t a r y  o f  S t a t e  is p o s s i b l e ,  a n d  t h e  p r o c e s s  f o r  

c o n s i d e r i n g  m e r g e r s  o n  m e d i a  p u b l i c  i n t e r e s t  g r o u n d s .  T h e  n e w s p a p e r  s e c t i o n s  o f  

t h e  g u i d a n c e  e m p h a s i s e  t h e  c o n t i n u i t y  o f  a s s e s s m e n t  o f  n e w s p a p e r  m e r g e r s  o n  

p u b l i c  i n t e r e s t  g r o u n d s  b e t w e e n  t h e  c u r r e n t  r e g i m e  a n d  t h e  o l d  r e g i m e  (the F a i r  

T r a d i n g  A c t  1973),  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  p r o c e d u r e s  a r e  v e r y  d i f f e r e n t .

A s  r e g a r d s  t h e  b r o a d c a s t i n g  a n d  c r o s s - m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s ,  t h e  

g u i d a n c e  c o n f i r m s  t h a t ,  a s  M i n i s t e r s  i n d i c a t e d  t o  P a r l i a m e n t  w h e n  b r i n g i n g  f o r w a r d  

t h e  r e l e v a n t  a m e n d m e n t s  t o  t h e  C o m m u n i c a t i o n s  Bi l l ,  i n t e r v e n t i o n  w i l l  o n l y  n o r m a l l y  

t a k e  p l a c e  w h e r e  m e d i a  o w n e r s h i p  r u l e s  h a v e  b e e n  c o m p l e t e l y  r e m o v e d  b y  t h e  

C o m m u n i c a t i o n s  .Act 2 0 0 3 .
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S E C T I O N  1

I n t r o d u c t i o n

1.1. T h i s  g u i d a n c e  g i v e s  a d v i c e  a n d  i n f o r m a t i o n  o n  h o w  c e r t a i n  m e d i a  m e r g e r s  m a y  b e  

c o n s i d e r e d  b y  t h e  S e c r e t a r y  o f  S t a t e  in s o - c a l l e d  m e d i a  p u b l i c  i n t e r e s t  c a s e s .

1.2.  T h e  f r a m e w o r k  f o r  t h e  a s s e s s m e n t  o f  m e r g e r s  u n d e r  U K  d o m e s t i c  l a w  is s e t  o u t  in 

t h e  E n t e r p r i s e  A c t  2 0 0 2  ( t he  A c t ) ,  w h i c h  c a m e  i n t o  f o r c e  o n  20  J u n e  2 0 0 3 .  T h e  A c t  

r e q u i r e s  t h e  O f f i c e  o f  F a i r  T r a d i n g  ( the " O F T " )  t o  o b t a i n  a n d  k e e p  u n d e r  r e v i e w  

i n f o r m a t i o n  r e l a t i n g  t o  its f u n c t i o n s ,  i n c l u d i n g  its m e r g e r  f u n c t i o n s ,  a n d  i m p o s e s  a d u t y  

o n  t h e  O F T ,  e x c e p t  in c e r t a i n  s p e c i f i e d  c i r c u m s t a n c e s ,  t o  r e f e r  t o  t h e  C o m p e t i t i o n  

C o m m i s s i o n  ( the  " C C " )  f o r  f u r t h e r  i n v e s t i g a t i o n  a n y  r e l e v a n t  m e r g e r  s i t u a t i o n s  t h a t  it 

b e l i e v e s  h a v e  r e s u l t e d ,  o r  m a y  b e  e x p e c t e d  t o  r e s u l t ,  in a s u b s t a n t i a l  l e s s e n i n g  o f  

c o m p e t i t i o n .  G u i d a n c e  o n  t h e  r o l e s  o f  t h e  O F T  a n d  t h e  C C  in r e l a t i o n  t o  m e r g e r s  is 

g i v e n  in t h e  O F T ' s  p u b l i c a t i o n s  " M e r g e r s :  P r o c e d u r a l  G u i d a n c e  ( M a y  2 0 0 3 ) "  a n d  

" M e r g e r s :  S u b s t a n t i v e  A s s e s s m e n t  G u i d a n c e  ( M a y  2 0 0 3 ) "  ( a v a i l a b l e  at  

h t t p : / / w w w . o f t . g o v . u k / ) a n d  in t h e  C C ' s  p u b l i c a t i o n s  " R u l e s  o f  P r o c e d u r e  ( J u n e  2 0 0 3 ) "  

a n d  " M e r g e r  R e f e r e n c e s :  C o m p e t i t i o n  C o m m i s s i o n  G u i d e l i n e s  ( J u n e  2 003 ) ' '  ( a v a i l a b l e  

at  h t t p : / / w w w . c o m p e t i t i o n - c o m m i s s i o n . o r g . u k ), a m o n g s t  o t h e r s .

1.3.  T h e  A c t  a l s o  p e r m i t s  i n t e r v e n t i o n  b y  t h e  S e c r e t a r y  o f  S t a t e  (in p r a c t i c e ,  t h e  

S e c r e t a r y  o f  S t a t e  f o r  T r a d e  a n d  I n d u s t r y )  in c e r t a i n  m e r g e r s .  F o r  m e r g e r s  w h i c h  m e e t  

t h e  s t a n d a r d  j u r i s d i c t i o n a l  c r i t e r i a  f o r  i n v e s t i g a t i o n  o n  c o m p e t i t i o n  g r o u n d s  t h e  

S e c r e t a r y  o f  S t a t e  m a y  i s s u e  a n  " i n t e r v e n t i o n  n o t i c e " .  In t h e s e  c a s e s ,  t h e  S e c r e t a r y  o f  

S t a t e  m a y  t a k e  i n t o  a c c o u n t  p u b l i c  i n t e r e s t  f a c t o r s  s p e c i f i e d  in t h e  A c t  o t h e r  t h a n  t h e  

O F T ' s  c o m p e t i t i o n  a s s e s s m e n t  in d e c i d i n g  w h e t h e r  o r  n o t  t o  r e f e r  a m e r g e r  to  t h e  C C  or  

t o  r e m e d y  a n y  a d v e r s e  e f f e c t s  o f  a m e r g e r .  T h e  S e c r e t a r y  o f  S t a t e  is a l s o  a b l e  t o  

i n t e r v e n e  in s p e c i a l  p u b l i c  i n t e r e s t  c a s e s  w h e r e  t h e  s t a n d a r d  m e r g e r  j u r i s d i c t i o n a l  

t h r e s h o l d s  r e l a t i n g  t o  s h a r e  o f  s u p p l y  a n d  t u r n o v e r  a r e  n o t  s a t i s f i e d .  S h e  d o e s  t h i s  b y  

i s s u i n g  a " s p e c i a l  i n t e r v e n t i o n  n o t i c e " .  T h e r e  is n o  c o m p e t i t i o n  a s s e s s m e n t  in t h e s e  

s p e c i a l  p u b l i c  i n t e r e s t  c a s e s .  T h e  S e c r e t a r y  o f  S t a t e  c a n  a l s o  i n t e r v e n e  o n  p u b l i c  

i n t e r e s t  g r o u n d s  in c a s e s  w h i c h  fal l  t o  t h e  E u r o p e a n  C o m m i s s i o n  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  E C  M e r g e r  R e g u l a t i o n .  In t h i s  c a s e  s h e  i s s u e s  a " E u r o p e a n  i n t e r v e n t i o n  n o t i c e "  

(s ee  c h a p t e r  11 f o r  f u r t h e r  d e t a i l s ) .  T h e  o n l y  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  t h a t  t h e  

S e c r e t a r y  o f  S t a t e  m a y  t a k e  i n t o  a c c o u n t  a r e  s p e c i f i e d  in t h e  A c t .  T h e  S e c r e t a r y  o f  S t a t e  

r e t a i n s  t h e  p o w e r  t o  a d d  f u r t h e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  b y  s t a t u t o r y  i n s t r u m e n t .

1.4. T h e  o n l y  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  s p e c i f i e d  w h e n  t h e  A c t  c o m p l e t e d  its 

P a r l i a m e n t a r y  p a s s a g e  w a s  n a t i o n a l  s e c u r i t y ,  w h i c h  i n c l u d e s  p u b l i c  s e c u r i t y  ( s e c t i o n  

58(2)).  H o w e v e r ,  t h e  C o m m u n i c a t i o n s  A c t  2 0 0 3  a m e n d e d  t h e  A c t  b y  a d d i n g  f u r t h e r  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  r e l a t i n g  t o  m e r g e r s  i n v o l v i n g  m e d i a  a n d  n e w s p a p e r  

e n t e r p r i s e s .  T h e s e  n e w  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  ( r e f e r r e d  t o  c o l l e c t i v e l y  in t h e  

l e g i s l a t i o n  a s  t h e  " m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s " )  a r e  s e t  o u t  in s e c t i o n  5 8 ( 2A )  

t o  (2C) o f  t h e  A c t .  T h e  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s e t  o u t  in s e c t i o n  5 8 ( 2A )  a n d  (2B)  

m a y  a p p l y  in t h e  c o n t e x t  o f  m e r g e r s  i n v o l v i n g  n e w s p a p e r s ;  t h e s e  c o n s i d e r a t i o n s  a re
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r e f e r r e d  t o  in t h i s  g u i d a n c e  a s  t h e  " n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s " .  T h e  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s e t  o u t  in s e c t i o n  58{2C)  m a y  a p p l y  in t h e  c o n t e x t  o f  

m e r g e r s  i n v o l v i n g  b r o a d c a s t  m e d i a  e n t e r p r i s e s  o r  c r o s s - m e d i a  m e r g e r s  i n v o l v i n g  b o t h  

b r o a d c a s t  m e d i a  e n t e r p r i s e s  a n d  n e w s p a p e r  e n t e r p r i s e s .  F o r  p r e s e n t  p u r p o s e s  t h e s e  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a r e  r e f e r r e d  t o  a s  t h e  " b r o a d c a s t i n g  a n d  c r o s s - m e d i a  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s " .  T h e  t e r m  " m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s "  is 

u s e d ,  a s  in t h e  l e g i s l a t i o n ,  t o  c o v e r  al l  t h e  n e w  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s .

1.5.  T h e  n e w  r e g i m e  a l s o  p r o v i d e s  a n  a d v i s o r y  r o l e  f o r  t h e  O f f i c e  o f  C o m m u n i c a t i o n s  

( " O F C O M " )  a f t e r  t h e  S e c r e t a r y  o f  S t a t e  i n t e r v e n e s  in a c a s e  o n  t h e  g r o u n d s  o f  m e d i a  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s .  O F C O M  d o e s  n o t  a d v i s e  t h e  S e c r e t a r y  o f  S t a t e  o n  

w h e t h e r  t o  i n t e r v e n e  in a m e r g e r  o n  m e d i a  p u b l i c  i n t e r e s t  g r o u n d s .

1.6.  N e w  s e c t i o n  1 0 6 A  o f  t h e  A c t  p r o v i d e s  f o r  t h e  p u b l i c a t i o n  b y  t h e  S e c r e t a r y  o f  S t a t e  

o f  a d v i c e  a n d  i n f o r m a t i o n  e x p l a i n i n g  t h e  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  

in s e c t i o n s  5 8 ( 2 A )  t o  (2C)  o f  t h e  A c t  a n d  i n d i c a t i n g  h o w  t h e  S e c r e t a r y  o f  S t a t e  e x p e c t s  

t h e s e  p r o v i s i o n s  t o  o p e r a t e .  A c c o r d i n g l y ,  t h e  p o l i c i e s  a n d  p r o c e d u r e s  t h a t  w i l l  a p p l y  to  

m e r g e r s  r a i s i n g  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  f o r m  t h e  s u b j e c t  m a t t e r  o f  t h i s  

g u i d a n c e .

1.7.  A l t h o u g h  it is p r o v i d e d  u n d e r  s t a t u t o r y  p r o v i s i o n s  a n d  h a s  a u t h o r i t y  a s  s u c h ,  t h i s  

g u i d a n c e  is n o t  a s u b s t i t u t e  f o r  t h e  p r o v i s i o n s  o f  t h e  A c t  o r  t h e  C o m m u n i c a t i o n s  A c t  

2 0 0 3 .  A n y o n e  in a n y  d o u b t  a b o u t  w h e t h e r  a n d  h o w  t h e y  m a y  b e  a f f e c t e d  b y  t h e  

l e g i s l a t i o n  s h o u l d  s e e k  l e g a l  a d v i c e .  It s h o u l d  a l s o  b e  b o r n e  in m i n d  t h a t ,  w h i l s t  t h e  

g u i d a n c e  is i n t e n d e d  t o  p r o v i d e  a n  i n d i c a t i o n  o f  h o w  t h e  m e d i a  p u b l i c  i n t e r e s t  m e r g e r  

r e g i m e  w i l l  o p e r a t e  in p r a c t i c e ,  a n d  t h e  a p p r o a c h  t h e  S e c r e t a r y  o f  S t a t e  is l ike ly  t o  

a d o p t  in c o n s i d e r i n g  c a s e s ,  e a c h  t r a n s a c t i o . n  w i l l  b e  l o o k e d  at  o n  its m e r i t s  o n  a c a s e -  

b y - c a s e  b a s i s .  T h e  g u i d a n c e  m a y  b e  r e v i s e d  f r o m  t i m e  t o  t i m e  in t h e  l i g h t  o f  e x p e r i e n c e  

in o p e r a t i n g  t h e  m e d i a  p u b l i c  i n t e r e s t  r e g i m e .
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S E C T I O N  2

B a c k g r o u n d  t o  t h e  m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s

IM ew spaper m e rg e rs

2.1.  A  r e g u l a t o r y  s y s t e m  f o r  n e w s p a p e r  m e r g e r s  w a s  f i r s t  i n t r o d u c e d  b y  t h e  

M o n o p o l i e s  a n d  M e r g e r s  A c t  1 96 5,  f o l l o w i n g  t h e  R e p o r t  o f  t h e  R o y a l  C o m m i s s i o n  o n  

t h e  P r e s s  in 1 9 6 2 ’ , w h i c h  c o n c l u d e d  t h a t  c o n t r o l  o f  t h e  P r e s s  w a s  a m a t t e r  o f  p a r t i c u l a r  

p u b l i c  s e n s i t i v i t y  a n d  t h a t  t h e  i n c r e a s i n g  c o n c e n t r a t i o n  o f  n e w s p a p e r  o w n e r s h i p  in t o o  

f e w  h a n d s  c o u l d  s t i f l e  t h e  e x p r e s s i o n  o f  o p i n i o n  a n d  a r g u m e n t  a n d  d i s t o r t  t h e  

p r e s e n t a t i o n  o f  n e w s .  T h e  S e c r e t a r y  o f  S t a t e  c o n s i d e r s  t h a t  t h e s e  c o n c e r n s  c o n t i n u e  t o  

u n d e r l a y  t h e  s p e c i a i  c o n s i d e r a t i o n  t h a t  c a n  b e  g i v e n  t o  n e w s p a p e r  m e r g e r s .

2.2.  T h e  r e g i m e  in t h e  M o n o p o l i e s  a n d  M e r g e r s  A c t  1 9 65 ,  w h i c h  w a s  l a r g e l y  r e p l i c a t e d  

in t h e  F a i r  T r a d i n g  A c t  1 9 7 3  ( t he  " F T A " ) ,  s u b j e c t e d  m o s t  n e w s p a p e r  m e r g e r s  to  a 

s t r i c t e r  s y s t e m  o f  c o n t r o l  t h a n  o t h e r  m e r g e r s .  A  t r a n s f e r  o f  a n e w s p a p e r  t h a t  m e t  t h e  

c r i t e r i a  f o r  t h e  a p p l i c a t i o n  o f  t h e  r e g i m e  w a s  u n l a w f u l  a n d  v o i d  if it p r o c e e d e d  w i t h o u t  

t h e  p r i o r  c o n s e n t  o f  t h e  S e c r e t a r y  o f  S t a t e .  W i t h  c e r t a i n  l i m i t e d  e x c e p t i o n s  t h e  

S e c r e t a r y  o f  S t a t e  c o u l d  n o t  c o n s e n t  t o  q u a l i f y i n g  n e w s p a p e r  t r a n s f e r s  w i t h o u t  a 

r e f e r e n c e  t o  t h e  CC^. C r i m i n a l  p e n a l t i e s  a t t a c h e d  t o  b r e a c h  o f  t h e  c o n s e n t  r e q u i r e m e n t s .

2.3.  T h e  F T A  n e w s p a p e r  m e r g e r  r e g i m e  i m p o s e d  s i g n i f i c a n t  c o s t s  o n  t h e  i n d u s t r y  a n d  

y e t  t h e  v a s t  m a j o r i t y  o f  c a s e s  c o n s i d e r e d  b y  t h e  S e c r e t a r y  o f  S t a t e  w e r e  g i v e n  ■ ' 

u n c o n d i t i o n a l  c o n s e n t ,  w h e t h e r  f o l l o w i n g  o r  w i t h o u t  a C C  r e fe r en c e^ .  N o n e t h e l e s s ,  

t h e r e  h a v e  b e e n  a s m a l l  n u m b e r  o f  c a s e s  w h e r e  M i n i s t e r s  h a v e  i n t e r v e n e d  in 

n e w s p a p e r  m e r g e r s  o v e r  c o n c e r n s  o t h e r  t h a n  c o m p e t i t i o n .  T h e s e  c a s e s  i n d i c a t e  a 

c o n t i n u e d  n e e d ,  n o w  m e t  b y  t h e  n e w  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s ,  t o  

a d d r e s s  t h e s e  c o n c e r n s .

T h e  n e w  re g im e  fo r  n e w s p a p e r  m e rg e rs

2.4.  T h e  n e w  r e g i m e  f o r  n e w s p a p e r  me r ge r s ' *  t a k e s  e l e m e n t s  f r o m  t h e  F T A  n e w s p a p e r  

m e r g e r  r e g i m e  w h i l s t  i n t e g r a t i n g  t h e  a s s e s s m e n t  o f  n e w s p a p e r  m e r g e r s  i nt o  t h e  

g e n e r a l  m e r g e r  r e g i m e  o f  t h e  A c t .  T h e  n e w  r e g i m e  s e e k s  t o  s e c u r e  t h e  c o n t i n u e d  

p r o t e c t i o n  o f  t h e  p a r t i c u l a r  p u b l i c  i n t e r e s t s  r e l a t e d  to  n e w s p a p e r s  w h i l e  l i f t ing m u c h  o f  

t h e  r e g u l a t o r y  b u r d e n  o n  t h e  i n d u s t r y  a n d  o n  t h e  r e g u l a t o r y  a u t h o r i t i e s .

2.5.  In c o n s e q u e n c e ,  w h i l s t  t h e  n e w s p a p e r  m e r g e r  p r o c e d u r e s  u n d e r  t h e  n e w  r e g i m e  

a r e  r a d i c a l l y  d i f f e r e n t  f r o m  t h e  o l d ,  t h e  S e c r e t a r y  o f  S t a t e  e x p e c t s  t h e r e  t o  b e  

c o n s i d e r a b l e  c o n t i n u i t y  in t h e  s u b s t a n t i v e  a s s e s s m e n t  o f  t h e  p u b l i c  i n t e r e s t  i s s u e s .

1 Cmnd 1811,
2 The Competition Commission replaced the Monopolies and Mergers Commission on 1 April 1999.
3 Of the 191 applications considered under the FTA regime between November 1973 (when the FTA came into iorce) and December 2003, 

only ten were refused consent or were granted subject to conditions.
4 introduced into the Enterprise Act 2002 by the Communications Act 2003.
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I n d e e d ,  t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  n o w  s p e c i f i e d  in t h e  A c t  a r e  b a s e d  

o n  p u b l i c  i n t e r e s t  d e t r i m e n t s  t h a t  h a v e  b e e n  f o u n d  t o  e x i s t  in p r e v i o u s  n e w s p a p e r  

m e r g e r s  e x a m i n e d  u n d e r  t h e  F T A  r e g i m e .  C o n s e q u e n t l y ,  d e c i s i o n s  u n d e r  t h e  o l d  

r e g i m e  a n d  p r e v i o u s  r e p o r t s  o f  t h e  C C  o r  M o n o p o l i e s  a n d  M e r g e r s  C o m m i s s i o n  ( the  

" M M C " )  a r e  e x p e c t e d  b y  t h e  S e c r e t a r y  o f  S t a t e  o f t e n  t o  b e  r e l e v a n t  t o  t h e  

c o n s i d e r a t i o n  o f  p u b l i c  i n t e r e s t  i s s u e s  u n d e r  t h e  n e w  r e g i m e .

O th er m ed ia  m e rg e rs

2.6.  In c o m m o n  w i t h  o t h e r  m o d e r n  d e m o c r a c i e s ,  t h e  U K  h a s  f o r  s o m e  t i m e  r e g u l a t e d  

t h e  c o m m u n i c a t i o n s  i n d u s t r y .  M e d i a  o w n e r s h i p  r u l e s  h a v e  a p p l i e d  b e c a u s e  m a r k e t  

f o r c e s  a l o n e ,  e v e n  r e g u l a t e d  b y  c o m p e t i t i o n  l a w ,  c a n n o t  n e c e s s a r i l y  p r o v i d e  t h e  

m a r k e t - p l a c e  o f  ideas® t h a t  e n a b l e s  d e m o c r a c y  t o  p r o s p e r .  N e v e r t h e l e s s ,  d e v e l o p m e n t s  

in t e c h n o l o g y  a n d  t h e  d e s i r e  t o  p r o m o t e  a m o r e  c o m p e t i t i v e  c o m m u n i c a t i o n s  i n d u s t r y  

t h a t  w i l l  a t t r a c t  g r e a t e r  i n v e s t m e n t  h a v e  e n c o u r a g e d  t h e  d e r e g u l a t i o n  o f  t h e  i n d u s t r y .  

T h e  b r o a d c a s t i n g  a n d  c r o s s - m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  w e r e  i n t r o d u c e d  i n t o  

t h e  A c t  b y  t h e  C o m m u n i c a t i o n s  A c t  2 0 0 3 ,  w h i c h  at  t h e  s a m e  t i m e  r e l a x e d  c e r t a i n  

o w n e r s h i p  r u l e s  t h a t  h a v e  a p p l i e d  t o  b r o a d c a s t  m e d i a  a n d  t o  c r o s s - m e d i a  o w n e r s h i p .  

N o t w i t h s t a n d i n g  t h i s  r e l a x a t i o n ,  t h e  m e d i a  a n d  c r o s s - m e d i a  p u b l i c  i n t e r e s t  r e g i m e  

p r o v i d e s  a s a f e g u a r d  t o  p r e v e n t  m e d i a  m e r g e r s  b r i n g i n g  a b o u t  u n d u e  c o n c e n t r a t i o n s  

o f  o w n e r s h i p ,  w h i c h  m a y  o p e r a t e  a g a i n s t  t h e  p u b l i c  i n t e r e s t .  It w i l l  e n a b l e  t h e  S e c r e t a r y  

o f  S t a t e  t o  i n t e r v e n e  in c e r t a i n  m e r g e r s  i n v o l v i n g  m e d i a  e n t e r p r i s e s  s o  a s  t o  e n s u r e  a  

s u f f i c i e n t  p l u r a l i t y  o f  m e d i a  o w n e r s h i p ,  t o  p r o t e c t  t h e  a v a i l a b i l i t y  o f  a w i d e  r a n g e  o f  

h i g h  q u a l i t y  b r o a d c a s t i n g  a n d  t o  e n s u r e  t h a t  t h o s e  w i t h  c o n t r o l  o f  m e d i a  e n t e r p r i s e s  

h a v e  a g e n u i n e  c o m m i t m e n t  t o  t h e  b r o a d c a s t i n g  s t a n d a r d s  o b j e c t i v e s  s e t  o u t  in t h e  

C o m m u n i c a t i o n s  A c t  2 0 0 3 .  ,

5 Ths phrase is usually traced to Justice Holmes' dissenting opinion in Abrams v. United States, in 1S19.
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S E C T I O N  3

E s t a b l i s h i n g  j u r i s d i c t i o n

" S ta n d a r d "  fu risd ictio n

3.1.  In o r d e r  t o  p r o v i d e  c o n s i s t e n c y  w i t h  t h e  p r o c e d u r e s  a n d  s c o p e  o f  t h e  m a i n s t r e a m  

m e r g e r  p r o v i s i o n s  o f  t h e  A c t ,  t h e  j u r i s d i c t i o n a l  c r i t e r i a  e s t a b l i s h e d  in t h a t  A c t  a r e  a l s o  

u s e d  t o  i d e n t i f y  t h e  s c o p e  o f  t h e  s t a n d a r d  j u r i s d i c t i o n  f o r  t h e  m e d i a  p u b l i c  i n t e r e s t  

m e r g e r  r e g i m e .

3.2.  U n d e r  t h e  A c t ,  t h e  S e c r e t a r y  o f  S t a t e  is a b l e  t o  i n t e r v e n e  u n d e r  t h e  p u b l i c  i n t e r e s t  

r e g i m e  w h e r e  s h e  b e l i e v e s  a m e r g e r  m a y  r a i s e  a p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  s p e c i f i e d  

in s e c t i o n  58 o f  t h e  A c t  a n d  t h e  t r a n s a c t i o n  c o n s t i t u t e s  a " r e l e v a n t  m e r g e r  s i tuat ion"®.

A  " r e l e v a n t  m e r g e r  s i t u a t i o n "  is c r e a t e d  w h e r e  t w o  o r  m o r e  e n t e r p r i s e s  c e a s e  t o  b e  

d i s t i n c t ’  a n d  w h e r e  a t  l e a s t  o n e  o f  t h e  f o l l o w i n g  t h r e s h o l d s  is m e t ,  n a m e l y :

«  t h e  v a l u e  o f  t h e  t u r n o v e r  in t h e  U K  o f  t h e  e n t e r p r i s e  b e i n g  t a k e n  o v e r  e x c e e d s  

£ 7 0  m i l l i o n  ( the " t u r n o v e r  t e s t " ) ;  o r

® t h e  m e r g e r  w o u l d  r e s u l t  in t h e  c r e a t i o n  o r  e n h a n c e m e n t  o f  at  l e a s t  a 25% s h a r e  

o f  s u p p l y  o f  g o o d s  o r  s e r v i c e s  o f  a n y  d e s c r i p t i o n  in t h e  U K  o r  in a s u b s t a n t i a l  p a rt  

o f  t h e  U K  (the " s h a r e  o f  s u p p l y  t e s t " ) .

3 .3 .  T h u s ,  t h e  S e c r e t a r y  o f  S t a t e  w i l l  b e  a b l e  t o  i n t e r v e n e  w h e r e  s h e  b e l i e v e s  t h a t  a 

m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  is  o r  m a y  b e  r e l e v a n t  t o  t h e  " r e l e v a n t  m e r g e r  

s i t u a t i o n " .  If s h e  i n t e r v e n e s  t h e n  t h e  m e r g e r  w i l l  b e  l o o k e d  a t  o n  c o m p e t i t i o n  g r o u n d s  

a n d  a g a i n s t  t h e  s p e c i f i e d  p u b l i c  i n t e r e s t  g r o u n d s .

E x ten sio n  o f s p e c ia l p u b lic  in te re st  re g im e  fo r  m ed ia  m e rg e rs

3.4.  T h e  j u r i s d i c t i o n a l  t h r e s h o l d s  o f  t h e  m a i n s t r e a m  m e r g e r  r e g i m e  in t h e  A c t  f o c u s  o n  

t r a n s a c t i o n s  t h a t  (a) i n v o l v e  a c q u i s i t i o n s  o f  e n t e r p r i s e s  w i t h  r e l a t i v e l y  h i g h  o v e r a l l  

e c o n o m i c  s i g n i f i c a n c e  ( t he  t u r n o v e r  test)  a n d / o r  (b) w i l l  h a v e  a c o n s o l i d a t i n g  i m p a c t  

w h i c h  c o u l d  r e d u c e  d i r e c t  c o m p e t i t i o n  (the s h a r e  o f  s u p p l y  test).

3 .5.  H o w e v e r ,  m e d i a  p u b l i c  i n t e r e s t  c o n c e r n s  a r e  n o t  n e c e s s a r i l y  s o  l i m i t e d .  F o r  e x a m p l e ,  

w h e r e  t h e  c o n c e r n  r e l a t e s  t o  t h e  l i k e l y  i m p a c t  o f  a c h a n g e  o f  o w n e r  o f  a n e w s p a p e r  o n  

a c c u r a t e  p r e s e n t a t i o n  o f  t h e  n e w s  o r  f r e e  e x p r e s s i o n  o f  o p i n i o n ,  it m a y  n o t  b e  r e l e v a n t  

w h e t h e r  t h e  a c q u i s i t i o n  h a s  a c o n s o l i d a t i n g  e f f e c t .  S i m i l a r l y ,  c h a n g e  o f  o w n e r s h i p

o f  b r o a d c a s t  m e d i a  e n t e r p r i s e s  m a y  g i v e  r i s e  t o  c o n c e r n s  r e g a r d i n g  t h e  c o m m i t m e n t  

o f  t h e  n e w  o w n e r  t o  a b r o a d  r a n g e  o f  h i g h  q u a l i t y  p r o g r a m m i n g  e v e n  if t h e r e  is n o  

c o n s o l i d a t i o n .  It is a l s o  t h e  c a s e  t h a t  a £ 7 0  m i l l i o n  t u r n o v e r  t h r e s h o l d  in t h e  c o n t e x t  o f  

t h e  n e w s p a p e r  i n d u s t r y  is a r e l a t i v e l y  h i g h  o n e ;  m a n y  l o c a l  n e w s p a p e r s  fal l  b e l o w  t h i s  

l e v e l  a n d  y e t  s u c h  n e w s p a p e r s  c a n  b e  o f  k e y  s i g n i f i c a n c e  f o r  t h e i r  l o c a l  c o m m u n i t i e s ,  

w h i c h  if s m a l l  m a y  n o t  b e  a b l e  t o  s u p p o r t  a g r e a t  d i v e r s i t y  o f  n e w s p a p e r  t i t les.

6 Seciion 23(1) and (2) Enierprise Act 2002 -  see OFT guidance "M e rg e rs : S u b sta n tiv e  A s s e s s m e n t  G u id a n ce". Chapter 2,
7 See section 26 Enterprise Act 2002,
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3.6 .  A s  a r e su l t ,  t h e  l e g i s l a t i o n  p r o v i d e s  t h a t  m e r g e r s  t h a t  m a y  r a i s e  m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s  c a n  b e  s c r u t i n i z e d  o n  t h e s e  g r o u n d s  u n d e r  t h e  s p e c i a l  p u b l i c  

i n t e r e s t  r e g i m e  in c i r c u m s t a n c e s  w h e r e  t h e  s t a n d a r d  j u r i s d i c t i o n a l  c r i t e r i a  (set  o u t  in 

p a r a g r a p h  3.2) a r e  n o t  m e t .  In s u c h  " s p e c i a l  m e r g e r  s i t u a t i o n s " ® ,  t h e  r e v i e w  w i l l  b e  o n  

s p e c i f i e d  p u b l i c  i n t e r e s t  g r o u n d s  o n l y  -  t h e r e  w i l l  b e  n o  a s s e s s m e n t  o f  c o m p e t i t i o n  

i s s u e s .  H o w e v e r ,  it is a l s o  i m p o r t a n t  t h a t  r e g u l a t o r y  b u r d e n s  a r e  n o t  i m p o s e d  o n  t h e  

v e r y  s m a l l e s t  t r a n s a c t i o n s ,  w h e r e  a n y  i m p a c t  o n  c o m p e t i t i o n  o r  p l u r a l i t y  w o u l d  b e  d e  

m i n i m i s .

3.7 .  A c c o r d i n g l y ,  in o r d e r  t o  s t r i k e  a b a l a n c e  b e t w e e n  l o o k i n g  a t  t r a n s a c t i o n s  o f  c o n c e r n  

a n d  n o t  i m p o s i n g  r e g u l a t o r y  b u r d e n s  o n  t h e  v e r y  s m a l l e s t  t r a n s a c t i o n s ,  t h e  m e d i a  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a r e  n o t  r e s t r i c t e d  t o  t r a n s a c t i o n s  l e a d i n g  t o  t h e  creation 

o r  enhancement o f  a 2 5 %  s h a r e  o f  s u p p l y  (as is t h e  c a s e  u n d e r  t h e  m a i n s t r e a m  s h a r e  

o f  s u p p l y  p r o v i s i o n s ) .  S o  l o n g  a s  o n e  o f  t h e  p a r t i e s  t o  t h e  m e r g e r  h a s . a n  e x i s t i n g  2 5 %  

o r  m o r e  s h a r e  o f  s u p p l y  o f  n e w s p a p e r s  o f  a n y  d e s c r i p t i o n  in t h e  U K  o r  in a s u b s t a n t i a l  

p a r t  o f  t h e  U K ,  t h e  S e c r e t a r y  o f  S t a t e  m a y  i n t e r v e n e  in o r d e r  t o  p r o t e c t  a n e w s p a p e r  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n ® .  S i m i l a r l y ,  t h e  S e c r e t a r y  o f  S t a t e  c a n  o n l y  i n t e r v e n e  

u n d e r  t h e  p u b l i c  i n t e r e s t  r e g i m e  t o  p r o t e c t  b r o a d c a s t i n g  a n d  c r o s s - m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s  w h e r e  o n e  o f  t h e  p a r t i e s  t o  t h e  m e r g e r  h a s  a n  e x i s t i n g  s h a r e  o f  

p r o v i s i o n  o f  b r o a d c a s t i n g  o f  a n y  d e s c r i p t i o n  o f  a t  l e a s t  2 5 % in t h e  U K  o r  in a 

s u b s t a n t i a l  p a r t  o f  t h e  UK''®.

3 .8 .  T r a n s a c t i o n s  w h e r e  t h e  U K  t u r n o v e r  o f  t h e  c o m p a n y  a c q u i r e d  d o e s  n o t  e x c e e d  £ 7 0

m i l l i o n  a n d  t h e r e  is n e i t h e r  a n  e x i s t i n g  s h a r e  o f  s u p p l y  o f  n e w s p a p e r s  o r  p r o v i s i o n  o f  

b r o a d c a s t i n g  o f  2 5% o r  m o r e  in t h e  U K  o r  in a s u b s t a n t i a l  p a r t  o f  t h e  U K ” , n o r  is s u c h  

a s h a r e  c r e a t e d  b y  t h e  m e r g e r ,  a r e  c o m p l e t e l y  e x c l u d e d  f r o m  m e r g e r  s c r u t i n y  in t h e  

U K .  In t h e s e  c i r c u m s t a n c e s  t h e  S e c r e t a r y  o f  S t a t e  i s  n o t  a b l e  t o  i n t e r v e n e .  ;

3 .9 .  It s h o u l d  b e  n o t e d  t h a t  n o  c o n s e q u e n c e s  w i l l  f l o w  f r o m  t h e  f a c t  t h a t  a m e r g e r  f a l l s  

w i t h i n  t h e  s p e c i a l  p u b l i c  i n t e r e s t  r e g i m e  u n l e s s  a n d  unt i l  t h e  S e c r e t a r y  o f  S t a t e  

e x e r c i s e s  h e r  d i s c r e t i o n  t o  i n t e r v e n e  in a p a r t i c u l a r  c a s e .

S h a re  o f su p p ly  in th e  sp e c ia l p u b lic  in te re st  re g im e  fo r  m ed ia  
m e rg e rs

3 .1 0.  In o r d e r  t o  a v o i d  t o o  m a n y  t r a n s a c t i o n s  f a l l i n g  w i t h i n  t h e  s c o p e  o f  t h e  s p e c i a l  

m e r g e r  r e g i m e  f o r  m e d i a  m e r g e r s  t h e  g e n e r i c  s e c t o r  t o  w h i c h  t h e  s p e c i a l  m e r g e r  

j u r i s d i c t i o n  a p p l i e s  is  s p e c i f i e d  -  i.e. t h e  s u p p l y  o f  n e w s p a p e r s ' ' ^  o r  p r o v i s i o n  of  

br oa dc as t i ng ' ' ®.  T h i s  m a y  b e  b r o k e n  d o w n  m o r e  s p e c i f i c a l l y  b y  i d e n t i f y i n g  t h e  c a t e g o r y  

o f  g o o d s  o r  s e r v i c e s  in r e l a t i o n  t o  w h i c h  t h e  2 5 % s h a r e  o f  s u p p l y  is h e l d  in a n y  

p a r t i c u l a r  c a s e .  T h i s  is c o n s i s t e n t  w i t h ,  a n d  c a l c u l a t e d  in t h e  s a m e  w a y  a s ,  t h e  s h a r e  o f

5:

8 SecTion 59(1) Enterprise Act 2002.
9 Section 59(30 Enterprise Act 2002.
10 Section 59(3D) Enterprise Act 2002.
11 In the context oi the Fair Trading Act 1973, the meaning oi "a substantial part of the UK" has been clarified by case law as meaning the part 
must be of "such a size, character and importance as to make it worthy of consideration for the purposes of the Act" (Nour.se LJ in S o u th  
Yo rksh ire Trartsport L t d  v. M M C  (19831 1 All. E.R. 289). In the first instance it is for the OFT to determine jurisdiction: additional guidance can be 
found at paragraph 2.25 of their publication "Mergers -  Substantive Assessment Guidance (May 2003)".
12 As defined in section 44(10) Enterprise Act 2002.
13 As defined in section 44(9) Enterprise Act 2002.
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s u p p l y  t e s t  a p p l i e d  u n d e r  t h e  m a i n s t r e a m  m e r g e r  r e g i m e  o f  t h e  A c t .  T h u s ,  t h e  cr i ter ia  

f o r  d e t e r m i n i n g  w h e t h e r  t h e  s h a r e  o f  s u p p l y  h a s  b e e n  f u l f i l l e d  w o u l d  b e  u p  t o  t h e  

d e c i s i o n - m a k i n g  a u t h o r i t i e s  t o  d e t e r m i n e  in e a c h  c a s e  a n d  c o u l d ,  f o r  e x a m p l e ,  b e  b a s e d  

o n  c i r c u l a t i o n ,  s h a r e  o f  v i e w e r s  o r  l i s t e n e r s ,  v a l u e ,  c o s t  o r  a d v e r t i s i n g  revenue^'*.

C o n c e p t o f a " n e w s p a p e r "

3 .1 1.  T h e  s c o p e  o f  t h e  t e r m  " n e w s p a p e r "  is s e t  o u t  in t h e  l e g i s l a t i o n ’ ® a n d  is t h e  s a m e  

a s  t h a t  a p p l i e d  in t h e ,  n o w  r e p e a l e d ,  F T A  n e w s p a p e r  m e r g e r  r e g i m e ’ ®. A  n e w s p a p e r  i s  

d e f i n e d  a s  " a  d a i l y ,  S u n d a y  o r  l o c a l  ( o t h e r  t h a n  d a i l y  o r  S u n d a y )  n e w s p a p e r  c i r c u l a t i n g  

w h o l l y  o r  m a i n l y  in t h e  U n i t e d  K i n g d o m  o r  in a p a r t  o f  t h e  U n i t e d  K i n g d o m " .  T h e  e f f e c t  

o f  t h i s  is t h a t  t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  p o t e n t i a l l y  a p p l y  t o  m e r g e r s  

i n v o l v i n g  d a i l y  a n d  S u n d a y  n e w s p a p e r s ,  w h e t h e r  n a t i o n a l  o r  l o c a l ,  a n d  l oc al  p e r i o d i c a l  

n e w s p a p e r s  ( s u b j e c t  o f  c o u r s e  t o  t h e  j u r i s d i c t i o n a l  c r i te r i a  d e s c r i b e d  a b o v e  a p p l y i n g ) .  

T h e  r e g i m e  d o e s  n o t  a p p l y  t o  n e w s p a p e r s  c i r c u l a t e d  p r e d o m i n a n t l y  o u t s i d e  t h e  U K .

3.12.  W h e t h e r  o r  n o t  a p u b l i c a t i o n  is a " n e w s p a p e r "  w i l l  d e p e n d  o n  a n  e x a m i n a t i o n  o f  

t h e  p a r t i c u l a r  p u b l i c a t i o n .  T h e  S e c r e t a r y  o f  S t a t e  t a k e s  t h e  v i e w  t h a t  t h e  d e f i n i t i o n  o f  

" n e w s p a p e r "  s t a r t s  w i t h  t h e  o r d i n a r y  a n d  a n a t u r a l  m e a n i n g  o f  t h e  w o r d  a n d  i n c l u d e s  a 

p u b l i c a t i o n  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  it is p a i d  for.  T o  b e  a n e w s p a p e r ,  t h e  

p u b l i c a t i o n  s h o u l d  c o n t a i n  s o m e  n e w s  c o n t e n t .  P u b l i c a t i o n s  c o n s i s t i n g  w h o l l y  o r  

a l m o s t  w h o l l y  o f  a d v e r t i s i n g  a r e  n o t ,  in t h e  S e c r e t a r y  o f  S t a t e ' s  v i e w ,  n e w s p a p e r s .

3 .13.  In c o n s i d e r i n g  w h e t h e r  o r  n o t  a p u b l i c a t i o n  is a " n e w s p a p e r "  f o r  t h e  p u r p o s e s  o f  

t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s ,  t h e  f o l l o w i n g  q u e s t i o n s  a r e  in t h e  o p i n i o n  

o f  t h e  S e c r e t a r y  o f  S t a t e  r e l e v a n t ;

•  Is t h e r e  a n y  re al  a t t e m p t  a t  n e w s  c o v e r a g e ?  N e w s  c o v e r a g e  is n o t  l i m i t e d  t o  a c t u a l  

r e p o r t i n g  o f  e v e n t s  b u t  i n c l u d e s  e d i t o r i a l s  a n d ' a r t i c l e s  o f  i n t e r e s t .

•  D o e s  it c o n t a i n  a d v e r t i s e m e n t s  t h a t  s h o u l d  p r o p e r l y  a p p e a r  in a n e w s p a p e r ?  F o r  

i n s t a n c e  c e r t a i n  s t a t u t e s  r e q u i r e  m a t t e r s  t o  b e  a d v e r t i s e d  in a n e w s p a p e r  a n d  n o t  in 

a n  a d v e r t i s i n g  f r e e  s h e e t .

»  W h a t  is t h e  p r o p o r t i o n  o f  t h e  p u b l i c a t i o n  t h a t  c o n t a i n s  a d v e r t i s e m e n t s  o r  a d v e r t o r i a l s  

a s  c o m p a r e d  w i t h  n e w s  c o n t e n t ?  .

3 .14.  In c o n s i d e r i n g  w h e t h e r  a n e w s p a p e r  is a local n e w s p a p e r  f o r  t h e  p u r p o s e s  o f  t h e  

n e w s p a p e r  p u b l i c  i n t e r e s t  r e g i m e ,  t h e  f a c t o r s  t o  w h i c h  t h e  S e c r e t a r y  o f  S t a t e  w i l l  h a v e  

r e g a r d  i n c l u d e  t h e  g e o g r a p h i c  d i s t r i b u t i o n  o f  t h e  n e w s p a p e r  a n d  t h e  n a t u r e  o f  t h e  n e w s  

c o n t e n t  a n d  w h e t h e r  it d e a l s  w i t h  l o c a l  i s s u e s .  T h e  d e f i n i t i o n  o f  a n e w s p a p e r  m a y  be  

c h a n g e d  b y  o r d e r ’ .̂

3 .1 5.  A s  n o t e d  in p a r a g r a p h  2 . 5  a b o v e ,  t h e  S e c r e t a r y  o f  S t a t e  e x p e c t s  t h e r e  t o  b e  

c o n s i d e r a b l e  c o n t i n u i t y  b e t w e e n  t h e  a s s e s s m e n t  o f  t h e  s u b s t a n t i v e  i s s u e s  u n d e r  t h e  

F T A  r e g i m e  a n d  u n d e r  t h e  n e w  r e g i m e .

14 Section 59A Enterprise Act 2002. In the first instance it is for the OFT to determine jurisdiction: additional guidance can be found at paragraph 
2.24 of their publication "Mergers - Substantive Assessment Guidance {May 2003)".

15 Section 44(10) Enterprise Act 2002.
16 Section 5711)(a) Fair Trading Act 1973.
17 Section 44(11) Enterprise Act 2002
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C o n c e p t of " b r o a d c a s t in g "

3 . 16 .  B r o a d c a s t i n g  is d e f i n e d  i n t h e  l e g i s l a t i o n ’’® a s  t h e  p r o v i s i o n  o f  s e r v i c e s  t h e  

p r o v i s i o n  o f  w h i c h  is  r e q u i r e d  t o  b e  l i c e n s e d  u n d e r  P a r t  1 o r  3 o f  t h e  B r o a d c a s t i n g  A c t  

1 9 9 0  o r  P a r t  1 o r  2 o f  t h e  B r o a d c a s t i n g  A c t  1 9 9 6  o r  w o u l d  b e  r e q u i r e d  t o  b e  s o  l i c e n s e d  

if p r o v i d e d  b y  a p e r s o n  s u b j e c t  t o  l i c e n s i n g  u n d e r  t h e  P a r t  in q u e s t i o n .

3 . 17 .  T h e  la tter  p a r t  o f  t h e  d e f i n i t i o n  is i n t e n d e d  t o  i n c l u d e  s e r v i c e s  p r o v i d e d  b y  t h e  

B B C  o r  t h e  W e l s h  A u t h o r i t y ,  o r  b y  b r o a d c a s t e r s  e s t a b l i s h e d  a b r o a d  a n d  b r o a d c a s t i n g  

i n t o  t h e  U K  u n d e r  E u r o p e a n  U n i o n  l i c e n c e s .  T h i s  b r o a d  d e f i n i t i o n  a l l o w s  t h e  S e c r e t a r y  

o f  S t a t e  t o  t a k e  a c c o u n t  o f  t h e  e x i s t e n c e  of ,  f o r  e x a m p l e ,  t h e  s e r v i c e s  o f  t h e  B B C  o r  t h e  

W e l s h  A u t h o r i t y  w h e n  c a r r y i n g  o u t  t h e  a s s e s s m e n t  o f  t h e  s u f f i c i e n c y  o f  p l u r a l i t y  o f  

c o n t r o l l e r s  o f  m e d i a  e n t e r p r i s e s  in n e w  s e c t i o n  5 8( 2C ) .

A c q u is itio n s  o f " c o n tr o l"  o f n e w s p a p e r s

3 . 18 .  T h e  F T A  n e w s p a p e r  m e r g e r  r e g i m e  a p p l i e d  o n l y  t o  d i r e c t  o r  i n d i r e c t  a c q u i s i t i o n s  

o f  a 2 5 %  v o t i n g  i nteres C®,  w h e r e a s  t h e  s t a n d a r d  m e r g e r  p r o v i s i o n s  o f  t h e  A c t  a p p l y  

w h e r e  e n t e r p r i s e s  c o m e  u n d e r  c o m m o n  o w n e r s h i p  o r  c o m m o n  c o n t r o P °  (s o l o n g  a s  t h e  

s h a r e  o f  s u p p l y  o r  t u r n o v e r  t h r e s h o l d s  a r e  s a t i s f i e d ) .  T h i s  i n c l u d e s  a c q u i s i t i o n s  o f  

" m a t e r i a l  i n f l u e n c e "  o v e r  a n  e n t e r p r i s e ^ T  w h i c h  c a n  a r i s e  a t  l o w e r  l e v e l s  o f  i n t e r e s t  a n d  

c o n c e i v a b l y  in t h e  a b s e n c e  o f  a n  e q u i t y  i n t e r e s t .

N o p re-n o tifica tio n  re q u ire m e n t

3 . 19 .  U n d e r  t h e  F T A  n e w s p a p e r  m e r g e r  r e g i m e  a t r a n s f e r  o f  a n e w s p a p e r  o r  n e w s p a p e r  

a s s e t s  t o  a n e w s p a p e r  p r o p r i e t o r  r e q u i r e d  t h e  p r i o r  w r i t t e n  c o n s e n t  o f  t h e  S e c r e t a r y  o f  

S t a t e  w h e r e  t h e  n e w s p a p e r s  o f  t h e  p r o p r i e t o r  t o  w h o m  t h e  t r a n s f e r  is m a d e  ( i n c l u d i n g  

t h e  t i t le s  b e i n g  a c q u i r e d )  h a v e  a n  a v e r a g e  p a i d  f o r  c i r c u l a t i o n  o f  5 0 0 , 0 0 0  c o p i e s  o r  m o r e  

p e r  d a y .  S u b j e c t  t o  c e r t a i n  s t a t u t o r y  e x c e p t i o n s ,  t h e  S e c r e t a r y  o f  S t a t e  c o u l d  n o t  g i v e  

t h i s  c o n s e n t  w i t h o u t  a C C  r e p o r t .  U n d e r  t h e  n e w  m e r g e r  r e g i m e ,  m e r g e r  p a r t i e s  w i l l  

h a v e  t h e  o p t i o n  t o  p r o c e e d  t o  c l o s e  t h e  t r a n s a c t i o n  b e f o r e  c l e a r a n c e  is o b t a i n e d  ( a l b e i t  

a t  t h e i r  o w n  risk).  A s  is t h e  c a s e  w i t h  al l  U K  r e l e v a n t  m e r g e r s  s i t u a t i o n s ,  t h e  m e r g e r  

m a y  b e  r e f e r r e d  t o  t h e  C C  a f t e r  t h e  c o m p l e t i o n  o f  t h e  t r a n s a c t i o n .  In t h e  e v e n t  o f  a n  

a d v e r s e  p u b l i c  i n t e r e s t  f i n d i n g  in s u c h  a c a s e ,  t h e  t r a n s a c t i o n  m a y  h a v e  t o  b e  u n w o u n d  

if n o  o t h e r  r e m e d i e s  a r e  a p p r o p r i a t e .  T h e  p o w e r  t o  r e f e r  a c o m p l e t e d  m e d i a  m e r g e r  t o  

t h e  C C  o n  c o m p e t i t i o n  o r  p u b l i c  i n t e r e s t  g r o u n d s  ( u n d e r  t h e  s t a n d a r d ,  s p e c i a l  or  

E u r o p e a n  i n t e r v e n t i o n  s c h e m e s )  is s u b j e c t  t o  t h e  s t a n d a r d  l o n g s t o p  o n  r e f e r e n c e  o f  

f o u r  months^®.

1S Section 44 (9) Enterprise Act 2002, The definition of broadcasting may be amended by order pursuant to section 44(11) of the Act.
19 Section 57 Fair Trading Act 1973.
20 Section 26(1) Enterprise .Act 2002.
21 Section 26(3) Enterprise Act 2002.
22 On this subject, see in particular OFT Mergers: Substantive Assessment Guidance (paragraphs 2.9 to 2.12), the OFT press release on 
BSkyB/Leeds Sporting (PN8/00, 3 February, 2000) and the Competition Commission report on NTL Communications Corporation/Newcastle
United (Cm 4411, July 1999).
23 From the date on which the enterprises cease to be distinct, or, if later, the date on which material facts about the transaction under which 
they ceased to be distinct is made public ~ section 24 Enterprise Act 2002. For the time when enterprises are to be regarded as ceasing to be 
distinct, see section 27 Enterprise Act 2002.
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S E C T I O N  4

P r o c e d u r e s

4.1.  T h e  p r o c e d u r e  f o r  e x a m i n a t i o n  o f  t r a n s a c t i o n s  r a i s i n g  m e d i a  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n s  is l a r g e l y  a l i g n e d  w i t h  t h e  m a i n s t r e a m  m e r g e r  p r o v i s i o n s  in t h e  A c t ,  

w i t h  c e r t a i n  m o d i f i c a t i o n s  t o  t a k e  a c c o u n t  o f  O F C O M ' s  a d v i s o r y  r o l e  w h e r e  t h e  

S e c r e t a r y  o f  S t a t e  h a s  i n t e r v e n e d  o n  m e d i a  p u b l i c  i n t e r e s t  g r o u n d s .  T h e  p r o c e s s e s  a n d  

p o s s i b l e  t i m e s c a l e s  a r e  s e t  o u t  in d i a g r a m m a t i c  f o r m  in A n n e x e s  A  a n d  B.

M a rk et m o n ito rin g

4.2.  C o n s i s t e n t  w i t h  its o b l i g a t i o n s  a s  t h e  b o d y  r e s p o n s i b l e  f o r  t h e  o p e r a t i o n  o f  t h e  

m a i n s t r e a m  m e r g e r  p r o v i s i o n s ,  t h e  O F T  h a s  r e s p o n s i b i l i t y  f o r  c a r r y i n g  o u t  t h e  ini t ial  

m a r k e t  m o n i t o r i n g  a c t i v i t y  in r e l a t i o n  t o  m e d i a  m e r g e r  c a s e s ,  w i t h  t h e  o b l i g a t i o n  to  

i n f o r m  t h e  S e c r e t a r y  o f  S t a t e  o f  c a s e s  t h a t  it b e l i e v e s  r a i s e  a n y  s p e c i f i e d  m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s ^ T  In a d d i t i o n ,  t h e  S e c r e t a r y  o f  S t a t e  r e t a i n s  t h e  a b i l i t y  t o  l o o k  a t  

c a s e s  o n  h e r  o w n  i n i t i a t i v e ,  a n d  it w o u l d  e q u a l l y  b e  o p e n  t o  O F C O M  o r  a n y o n e  e l s e  t o  

d r a w  c a s e s  t o  h e r  a t t e n t i o n .

N o tifica tio n  o f m e rg e r  s itu a tio n s  in v o lv in g  n e w s p a p e r s  an d 
b ro a d c a s tin g

4.3.  P a r t i e s  t o  a m e r g e r  w h i c h  p o t e n t i a l l y  r a i s e s  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  

h a v e  a n u m b e r  o f  o p t i o n s  f o r  a p p r o a c h i n g  O F T ,  O F C O M  a n d  DTI  t o  d i s c u s s  t h e  m e r g e r .

4.4 .  P a r t i e s  m a y  m a k e  O F T ,  O F C O M  a n d  DTI  a w a r e  i n f o r m a l l y  o f  a n  a n t i c i p a t e d  

t r a n s a c t i o n  a h e a d  o f  its a n n o u n c e m e n t .  B y  d o i n g  s o  t h e y  c a n  e n s u r e  t h a t  a n y  

n o t i f i c a t i o n  is m o r e  f o c u s e d  o n  t h e  i n f o r m a t i o n  O F T ,  O F C O M  a n d  DTI w i l l  r e q u i r e  to  

m a k e  t h e i r  a s s e s s m e n t s  o f  t h e  m e r g e r .

Inform al A d v ic e  an d  C o n fid e n tia l G u id a n ce

4.5 .  P a r t i e s  m a y  s e e k  i n f o r m a l  a d v i c e  o r  c o n f i d e n t i a l  g u i d a n c e  f r o m  t h e  O F T  o n  

c o m p e t i t i o n  i s s u e s  a n d  (in c e r t a i n  c i r c u m s t a n c e s )  DTI,  o n  l i k e l i h o o d  o f  i n t e r v e n t i o n ,  a n d  

O F C O M ,  f o r  a l i k e l y  v i e w  o n  p u b l i c  i n t e r e s t  i s s u e s .  I n f o r m a l  a d v i c e  o r  c o n f i d e n t i a l  

g u i d a n c e  o n  p u b l i c  i n t e r e s t  g r o u n d s  w i l l  o n l y  b e  o f f e r e d  in b r o a d c a s t i n g  a n d  c r o s s ­

m e d i a  m e r g e r s  w h e r e  m e d i a  o w n e r s h i p  r u l e s  h a v e  b e e n  r e m o v e d ,  a s  t h e  S e c r e t a r y  o f  

S t a t e  h a s  s a i d  s h e  w i l l  o n l y  c o n s i d e r  i n t e r v e n i n g  in t h e s e  c a s e s  s a v e  in e x c e p t i o n a l  

c i r c u m s t a n c e s  ( s e e  p a r a g r a p h  8 .8  b e l o w ) .  It w i l l  b e  o p e n  t o  t h e  p a r t i e s  t o  p u t  a c a s e  to  

o f f i c i a l s  a s  t o  w h y  t h e i r  m e r g e r  m i g h t  b e  a n  " e x c e p t i o n a l  c i r c u m s t a n c e " ,  in w h i c h  c a s e  

o f f i c i a l s  w o u l d  o f f e r  v i e w s  o n  t h e  p a r t i e s '  . r e a s o n i n g .  I n f o r m a l  a d v i c e  o r  c o n f i d e n t i a l  

g u i d a n c e  w i l l  a l s o  b e  a v a i l a b l e  f o r  n e w s p a p e r  m e r g e r s  w h e r e  a p a r t y  t o  t h e  m e r g e r  

t h i n k s  t h a t  a m e d i a  p u b l i c  i n t e r e s t  i s s u e  a r i s e s .

24 Sections 5. 57 and 119B Enterprise Act 2002,
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Inform al A d v ice

4.6.  T h e  i n f o r m a l  a d v i c e  p r o c e s s  b a s i c a l l y  f o l l o w s  t h e  p r o c e d u r e  s e t  o u t  in t h e  O F T ' s  

M e r g e r  Guidance^®,  T h i s  i n v o l v e s  s u b m i t t i n g  a p a p e r  o u t l i n i n g  t h e  a n t i c i p a t e d  

t r a n s a c t i o n  at l e a s t  48  h o u r s  a h e a d  o f  a m e e t i n g  w i t h  o f f i c i a l s ,  w h o  t h e n  g i v e  t h e i r  n o n ­

b i n d i n g  a n d  c o n f i d e n t i a l  v i e w ,  b a s e d  p u r e l y  o n  t h e  i n f o r m a t i o n  p r o v i d e d ,  in s u c h  c a s e s  

t h e  O F T  w i l l  a ct  a s  t h e  p r i m a r y  c o n t a c t  p o i n t  f o r  p a r t i e s .  T h e  p a p e r  s h o u l d  b e  s u b m i t t e d  

t o  O F T ,  a n d  c o p i e d  t o  O F C O M  a n d  DTI.

4.7.  in c a s e s  f o r  w h i c h  i n f o r m a l  a d v i c e  is a v a i l a b l e ,  DTI  o f f i c i a l s  w i l l  a d v i s e  o n  t h e  

l i k e l i h o o d  o f  i n t e r v e n t i o n  in t h e  m e r g e r  o n  p u b l i c  i n t e r e s t  g r o u n d s .  I n f o r m a l  a d v i c e  is  

g i v e n  b y  o f f i c i a l s ,  a n d  n o t  b y  t h e  S e c r e t a r y  o f  S t a t e  o r  a n y  o t h e r  M i n i s t e r .  If o f f i c i a l s  

i n d i c a t e  t h e y  w o u l d  b e  l i k e l y  t o  r e c o m m e n d  i n t e r v e n t i o n ,  O F C O M  o f f i c i a l s  wi l l  o f f e r  

a d v i c e  o n  t h e  l i k e l y  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a r i s i n g  o u t  o f  t h e  p r o s p e c t i v e  

m e d i a  m e r g e r  situation^®. O F T  o f f i c i a l s  w i l l  p r o v i d e  t h e i r  u s u a l  v i e w  o f  t h e  c o m p e t i t i o n  

a s p e c t s  o f  t h e  p r o s p e c t i v e  m e r g e r  s i t u a t i o n .

C o n fid en tia l G u id a n c e

4.8.  P a r t i e s  m a y  a l s o  s e e k  c o n f i d e n t i a l  g u i d a n c e  o n  a n t i c i p a t e d  t r a n s a c t i o n s  t h a t  h a v e  

y e t  t o  b e  a n n o u n c e d .  A g a i n  t h i s  f o l l o w s  t h e  p r o c e d u r e  s e t  o u t  in t h e  O F T ' s  M e r g e r  

G u i d a n c e  a n d  O F C O M ' s  g u i d a n c e ^ ’ . T h e  S e c r e t a r y  o f  S t a t e  w i l l  p r o v i d e  c o n f i d e n t i a l  

g u i d a n c e  o n  w h e t h e r ,  o n  t h e  i n f o r m a t i o n  a v a i l a b l e  t o  her ,  s h e  w o u l d  b e  m i n d e d  to  

i n t e r v e n e  o n  p u b l i c  i n t e r e s t  g r o u n d s ,  o n  t h e  c a s e .  If s h e  c o n c l u d e d  t h a t  s h o u l d  w o u l d  

b e  m i n d e d  t o  i n t e r v e n e  t h e n  O F C O M  w o u l d  a d v i s e  o n  w h e t h e r  it is l i k e l y  t o  

r e c o m m e n d  r e fe r ra l  o n  m e d i a  p u b l i c  i n t e r e s t  g r o u n d s  s h o u l d  t h e  S e c r e t a r y  o f  S t a t e  at  

t h e  p u b l i c  s t a g e  i s s u e  a n  i n t e r v e n t i o n  n o t i c e .  N o n e  o f  t h e s e  v i e w s ,  w h i c h  a r e  s e n t  to  

p a r t i e s  a s  a let ter  s t a t i n g  t h e  c o n c l u s i o n  r e a c h e d . a n d  o f f e r i n g  a j o i n t  m e e t i n g  in w h i c h  

t h e  O F T ,  O F C O M  a n d  DTI  c a n  e x p a n d  u p o n  t h e i r  c o n c l u s i o n ,  is b i n d i n g .  T h e  O F T  w i l l  

r e l a y  its v i e w s ,  a l o n g  w i t h  t h o s e  o f  DTI  arrd (if a p p r o p r i a t e )  O F C O M ,  w i t h i n  a s p e c i f i e d  

a d m i n i s t r a t i v e  t i m e t a b l e .

N o tifica tio n  o f a m e rg e r

4.9.  O n c e  a m e r g e r  h a s  b e e n  a n n o u n c e d ,  a n d  b e f o r e  it is c o m p l e t e d ,  t h e  p a r t i e s  c a n  

n o t i f y  it u s i n g  a m e r g e r  n o t i c e  ( a l s o  k n o w n  a s  a f o r m a l  s u b m i s s i o n )  t o  t h e  O F T  a n d  

c o p y i n g  it t o  O F C O M .  T h e  p r o c e d u r e s  f o r  t h i s  a r e  o u t l i n e d  in t h e  O F T  M e r g e r  G u i d a n c e  

a n d  t h e  i n f o r m a t i o n  s h o u l d  b e  s u p p l e m e n t e d  w i t h  s u c h  d e t a i l s  a s  r e q u i r e d  b y  O F C O M  

( s e e  t h e i r  g u i d a n c e  f o r  f u r t h e r  d e t a i l s ) .  T h e  p a r t i e s  h a v e  t h e  a l t e r n a t i v e  o f  m a k i n g  a n  

i n f o r m a l  s u b m i s s i o n .

4 .10.  A  m e r g e r  n o t i c e  c a n  o n l y  b e  u s e d  if t h e  m e r g e r  q u a l i f i e s  u n d e r  t h e  s t a n d a r d  

m e r g e r  r e g i m e .  If a n  i n t e r v e n t i o n  n o t i c e  is n o t  i s s u e d  t h e  O F T  w i l l  m a k e  a d e c i s i o n  o n  

t h e  c o m p e t i t i o n  a s p e c t s  w i t h i n  t h e  s t a t u t o r y  d e a d l i n e  o f  2 0  w o r k i n g  d a y s ,  a l t h o u g h  t h e  

O F T  c a n  e x t e n d  t h i s  b y  10 w o r k i n g  d a y s ,  a n d  t h e  S e c r e t a r y  o f  S t a t e ' s  a b i l i t y  t o  i s s u e  a n

25 See OFT publication "Mergers; Procedural Guidance (May 2003)" paragraphs 3.4-3.10.
26 See OFCOM publication "Ofcom Guidance For The Public Interest Test For Media Mergers (May 2004}" paragraphs 28-34.
27 See OFT publication "Mergers: Procedural Guidance (May 20031" paragraphs 3.11-3.18, and OFCOM publication "Otcom Guidance For The 
Public Interest Test For Media Mergers (May 2004)" paragraphs 35-44.
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i n t e r v e n t i o n  n o t i c e  w i l l  l a p s e  o n c e  t h e  O F T  m a k e s  a r e f e r e n c e  d e c i s i o n  w i t h i n  t h a t  

s t a t u t o r y  d e a d l i n e .  If a n  i n t e r v e n t i o n  n o t i c e  is i s s u e d  t h e  s t a t u t o r y  d e a d l i n e  f o r  t h e  

S e c r e t a r y  o f  S t a t e  t o  m a k e  a d e c i s i o n  o n  r e f e r e n c e  f o l l o w i n g  a d v i c e  f r o m  O F T  a n d  

O F C O M  m a y  b e  e x t e n d e d  b y  t h e  O F T  b y  a f u r t h e r  10 w o r k i n g  d a y s -  s o  if t h e  S e c r e t a r y  

o f  S t a t e  i n t e r v e n e s  in a c a s e  s u b j e c t  t o  a m e r g e r  n o t i c e  t h e  m a x i m u m  t i m e s c a l e  f o r  a 

d e c i s i o n  o n  r e f e r e n c e  is 4 0 w o r k i n g  days^®.

4.11.  P a r t i e s  c a n  a l s o  c h o o s e  t o  m a k e  a n  i n f o r m a l  s u b m i s s i o n  f o r  a n t i c i p a t e d ' o r  

c o m p l e t e d  m e r g e r s ,  s e n t  t o  O F T ,  a n d  c o p i e d  t o  O F C O M  a n d  DTI  if t h e  p a r t i e s  t h i n k  

m e d i a  p u b l i c  i n t e r e s t  i s s u e s  m a y  a r i s e .  If a n  i n t e r v e n t i o n  n o t i c e  is i s s u e d  t h e  S e c r e t a r y  

o f  S t a t e  w i l l  a i m  t o  m a k e  a d e c i s i o n  o n  r e f e r e n c e  (or  t o  s e e k  u n d e r t a k i n g s  in l ieu o f  a 

r e f e r e n c e )  w i t h i n  10 w o r k i n g  d a y s  o f  r e c e i v i n g  t h e  O F T  a n d  O F C O M  r e p o r t s .

In terven tion  b y  th e  S e c r e ta r y  o f S ta te

4 .12.  W h e r e  a t r a n s a c t i o n  is  i d e n t i f i e d  a s  g i v i n g  r i s e  t o  a m e d i a  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n ,  t h e  S e c r e t a r y  o f  S t a t e  w i l l  b e  a b l e  t o  i n t e r v e n e  t h r o u g h  i s s u i n g  a n  

" i n t e r v e n t i o n  n o t i c e " ,  o r  a " s p e c i a l  i n t e r v e n t i o n  n o t i c e " ,  o r  a " E u r o p e a n  i n t e r v e n t i o n  

n o t i c e " ,  s p e c i f y i n g  t h e  r e l e v a n t  p u b l i c  i n t e r e s t  c ons ider at i on(s )^®.

4 .1 3.  A  m e r g e r  m a y  c o m e  t o  t h e  S e c r e t a r y  o f  S t a t e ’s  a t t e n t i o n  o r  it m a y  b e  b r o u g h t  to  

h e r  a t t e n t i o n  a s  s e t  o u t  in p a r a g r a p h  4 .2  a b o v e .  If t h e  S e c r e t a r y  o f  S t a t e  is g o i n g  t o  t a k e  

a v i e w  o n  w h e t h e r  o r  n o t  t o  i n t e r v e n e  in t h e  c a s e  o n  p u b l i c  i n t e r e s t  g r o u n d s ,  t h e  p a r t i e s  

t o  t h e  m e r g e r  w i l l  b e  i n f o r m e d  o f  t h i s  a n d  i n v i t e d  t o  s u b m i t  a n y  v i e w s  t h e y  h a v e  o n  

t h i s  in w r i t i n g .  In t a k i n g  a v i e w  o n  w h e t h e r  t o  i n t e r v e n e  t h e  S e c r e t a r y  o f  S t a t e  w i l l  h a v e  

r e g a r d  t o  all  a v a i l a b l e  i n f o r m a t i o n  w h i c h ,  d e p e n d i n g  o n  t h e  c a s e ,  m a y  i n c l u d e ;

•  s u b m i s s i o n s  f r o m  t h e  p a r t i e s  t o  t h e  m e r g e r  (as  i n v i t e d  b y  t h e  S e c r e t a r y  o f  St at e) ;

»  c o m p l a i n t s  m a d e  t o  t h e  P r e s s  C o m p l a i n t s  C o m m i s s i o n  a n d  j u d g m e n t s  m a d e ;

® a n y  p r e v i o u s  r e g u l a t o r y  d e c i s i o n s  w h i c h  i n c l u d e  r e l e v a n t  i n f o r m a t i o n  o r  j u d g m e n t s ;

® p u b l i s h e d  a r t i c l e s  r a i s i n g  m a t t e r s  o f  r e l e v a n c e ;  a n d

•  a n y  t h i r d  p a r t y  r e p r e s e n t a t i o n s  r e c e i v e d ;  b u t

«  s h e  w i l l  n o t  r e c e i v e  a d v i c e  f r o m  O F C O M  o n  w h e t h e r  t o  i n t e r v e n e  ( t h o u g h  s h e  m a y  

r e c e i v e  a n d  / o r  s e e k  i n f o r m a t i o n  f r o m  t h e m  in o r d e r  t o  i n f o r m  h e r  d e c i s i o n ) .

4 .1 4.  T h e  S e c r e t a r y  o f  S t a t e  c a n  i s s u e  a n  i n t e r v e n t i o n  n o t i c e  at  a n y  t i m e  unt i l  t h e  O F T  

m a k e s  a r e f e r e n c e  d e c i s i o n ,  a n d  c a n  i s s u e  a s p e c i a l  i n t e r v e n t i o n  n o t i c e  at  a n y  p o i n t

u p  t o  4 m o n t h s  a f t e r  c o m p l e t i o n  o f  t h e  m e r g e r .  H o w e v e r ,  a s  a m a t t e r  o f  p o l i c y ,  in o r d e r  

t o  p r e v e n t  u n d u e  u n c e r t a i n t y ,  t h e  S e c r e t a r y  o f  S t a t e  w i l l  a i m  t o  t a k e  a n  in i t ia l  d e c i s i o n  

o n  w h e t h e r  t o  i n t e r v e n e  w i t h i n  10 w o r k i n g  d a y s  o f  t h e  l a t e r  of;  t h e  t r a n s a c t i o n  b e i n g  

n o t i f i e d  t o  t h e  O F T ,  o r  t h e  t r a n s a c t i o n  b e i n g  b r o u g h t  t o  h e r  a t t e n t i o n .  B e c a u s e  o f  t h i s  

t i m e s c a l e ,  p a r t i e s  t o  t h e  m e r g e r  w i l l  o n l y  b e  g i v e n  t y p i c a l l y  3 -4  w o r k i n g  d a y s  to  m a k e  a 

w r i t t e n  r e p r e s e n t a t i o n  o n  w h e t h e r  t h e  S e c r e t a r y  o f  S t a t e  s h o u l d  i n t e r v e n e .  T h e

28 The OFT can also extend the statutory timetable for a merger subject to a merger notice - and for a completed merger - if additional 
information is reouestec by staTutory- notice but not received by the deadline stipulated in the notice - see paragraph 5.3 of the OFT publication 
" Mergers; Procedural Guidance (May 2003) '*. A funner extension can also be made if the OFT or the Secretary of State is seeking undertakings 
in lieu of a reference -  see section 97(7) Enteiprise Act 2002.
29 Section 42(2). 59(2). 67(2) Enterprise Act 2002. .

17

P17

MOD300001391



For Distribution to CPs

S e c r e t a r y  o f  S t a t e  w i l l  n o t  n o r m a l l y  c o n d u c t  a p u b l i c  c o n s u l t a t i o n  o n  w h e t h e r  s h e  

s h o u l d  i n t e r v e n e  in a c a s e ,  b u t  wi l l  w e l c o m e  a n d  t a k e  a c c o u n t  o f  a n y  r e p r e s e n t a t i o n s  

s h e  r e c e i v e s .  S h e  m a y  a l s o  s e e k  t h e  v i e w s  o f  a f e w  i n t e r e s t e d  p a r t i e s  if t i m e  p e r m i t s .

4 .15.  If t h e  S e c r e t a r y  o f  S t a t e  d e c i d e s  t o  i n t e r v e n e ,  s h e  w i l l  m a k e  t h i s  f a c t  k n o w n  b y  

i s s u i n g  a p r e s s  n o t i c e  a n n o u n c i n g  h e r  d e c i s i o n ,  a n d  p u b l i s h i n g  t h e  i n t e r v e n t i o n  n o t i c e  

o r  s p e c i a l  i n t e r v e n t i o n  n o t i c e .  If h e r  in i t i a l  d e c i s i o n  is n o t  t o  i n t e r v e n e ,  t h e  p a r t i e s  w i l l  

b e  i n f o r m e d  o f  t h i s  i n  a n o n - c o n f i d e n t i a l  letter;  t h i s  l et ter  w i l l  b e  w i t h o u t  p r e j u d i c e  t o  

h e r  a b i l i t y  t o  i n t e r v e n e  ( w i t h i n  t h e  t i m e s c a l e s  s e t  o u t  in t h e  A c t )  if n e w  o r  a d d i t i o n a l  

i n f o r m a t i o n  s u b s e q u e n t l y  c o m e s  t o  h e r  a t t e n t i o n .  H o w e v e r ,  s h e  wi l l  n o t  h e r s e l f  m a k e  

p u b l i c  a n y  d e c i s i o n  n o t  t o  i n t e r v e n e ,  a s  t h i s  m i g h t  c a u s e  u n c e r t a i n t y  a s  t o  h e r  r o l e  in 

m e r g e r s  o n  w h i c h  s h e  h a s  n o t  m a d e  a p u b l i c  a n n o u n c e m e n t  b e c a u s e  t h e y  h a v e  n o t  

b e e n  b r o u g h t  t o  h e r  a t t e n t i o n .

4.16.  If s h e  i n t e r v e n e s ,  t h e  S e c r e t a r y  o f  S t a t e  w i l l  t h e n  b e  a b l e  t o  c o n s i d e r  w h e t h e r  to :

® r e f e r  t h e  t r a n s a c t i o n  t o  t h e  C C  f o r  e x a m i n a t i o n  o f  a n y  m e d i a  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n s  t o g e t h e r  w i t h  a n y  c o m p e t i t i o n  i s s u e s  t h a t  a r e  i d e n t i f i e d  b y  t h e  O F T  

(in t h e  c a s e  o f  m e r g e r s  m e e t i n g  t h e  s t a n d a r d  j u r i s d i c t i o n a l  c r i ter ia) ;

»  c l e a r  t h e  m e r g e r ;  o r  .

e  d i r e c t  t h e  O F T  t o  s e e k  u n d e r t a k i n g s  in l ieu o f  a r e f e r e n c e .

4 .17.  B o t h  t h e  O F T  a n d  O F C O M  m u s t  p r o v i d e  a d v i c e  t o  t h e  S e c r e t a r y  o f  S t a t e  w i t h i n  

t h e  d e a d l i n e  s e t  b y  t h e  S e c r e t a r y  o f  State^° a n d ,  in t h e  c o n t e x t  o f  a m e r g e r  not i ce^ \ in  

s u f f i c i e n t  t i m e  f o r  a n  i n f o r m e d  d e c i s i o n  t o  b e  m a d e  w i t h i n  t h e  s t a t u t o r y  t i m e t a b l e ^ T

In terven tion  M otice

4.18.  O F C O M  w i l l  c a r r y  o u t  t h e  c o n s u l t a t i o n  s e e k i n g  t h i r d  p a r t y  v i e w s  o n  t h e  i m p a c t  o f  

t h e  t r a n s a c t i o n  o n  t h e  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  in t h e  i n t e r v e n t i o n  

not i ce^T  w i t h  O F T  t a k i n g  r e s p o n s i b i l i t y  o n l y  f o r  t h e  c o m p e t i t i o n  a n d  j u r i s d i c t i o n  a s p e c t s  

o f  t h e  t r a n s a c t i o n  ( a l t h o u g h  if r e p r e s e n t a t i o n s  a r e  m a d e  t o  t h e  O F T  r e l a t i n g

t o  a n y  o f  t h e  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s ,  it m a y  i n c l u d e  a s u m m a r y  o f  t h e s e  

r e p r e s e n t a t i o n s  in its r e p o r t ) .  T h e  S e c r e t a r y  o f  S t a t e  w i l l  p u b l i s h  a n o n - c o n f i d e n t i a l  

v e r s i o n  o f  a n y  s u c h  r e p o r t  m a d e  b y  t h e  O F T  o r  OF COM^' *.

4.19.  If t h e  S e c r e t a r y  o f  S t a t e  w i s h e s  t o  a d d  a f u r t h e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  t o  t h e  

l ist in s e c t i o n  58 o f  t h e  A c t ,  s h e  m u s t  b r i n g  f o r w a r d  a n  o r d e r  s p e c i f y i n g  t h e  c o n s i d e r a t i o n  

in s e c t i o n  58 a n d  s e e k  P a r l i a m e n t ' s  a p p r o v a l  o f  it ( ' f i n a l i s e '  t h e  c o n s i d e r a t i o n )  a s  s o o n  

a s  p r a c t i c a b l e .

4.20.  T h e  S e c r e t a r y  o f  S t a t e  m a y ,  w h e r e  s h e  b e l i e v e s  t h e r e  is a r e a l i s t i c  p r o s p e c t  o f  t h e  

n e w  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  b e i n g  f i n a l i s e d ,  d e l a y  t a k i n g  t h e  d e c i s i o n  o n  r e f e r e n c e  

f o r  u p  t o  2 4 w e e k s  f r o m  t h e  d a t e  o f  t h e  i n t e r v e n t i o n  n o t i c e  s o  t h a t  s h e  m i g h t  b e  a b l e  to

30 Sections 44 and 44A Enterprise Act 2002.
31 The mercer notice may only be used to notify relevant merger situations and is not appropriate in the case of special merger situations.
32 See OFT Publication “ M e rg e rs : P ro ce d u re ! G u id a n ce  (M ay 2 0 03 )" Anne,-< A.
33 See OFCOM publication "Ofcom Guidance For The Public interest Test For Media Mergers (May 2004)" paragraphs 58-70 for further 

information on OFCOM’s roie. '
34 Section 107(3) Enterprise Act 2002.
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t a k e  a n e w l y  a p p r o v e d  c o n s i d e r a t i o n  i n t o  a c c o u n t  in m a k i n g  t h a t  d e c i s i o n ,  i h e r e  a r e  

c u r r e n t l y  n o  p l a n s  t o  i n t r o d u c e  a d d i t i o n a l  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s

4 .21.  in t h e  e v e n t  t h a t  t h e  S e c r e t a r y  o f  S t a t e  d e c i d e s  t h a t  t h e  s p e c i f i e d  m e d i a  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s  a r e  n o t  r e l e v a n t  t o  a t r a n s a c t i o n ,  t h e  c a s e  w i l l  r e v e r t  to  a 

c o m p e t i t i o n - o n l y  a s s e s s m e n t  a n d  t h e  O F T  wi l l  m a k e  t h e  r e f e r e n c e  d e c i s i o n ,  w h i c h  w i l l  

b e  p u b l i s h e d ^ ® . O t h e r w i s e  t h e  S e c r e t a r y  o f  S t a t e  wi l l  b a l a n c e  a n y  c o m p e t i t i o n  

d e t r i m e n t  i d e n t i f i e d  a l o n g  w i t h  t h e  s p e c i f i e d  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  in 

m a k i n g  t h e  d e c i s i o n  a s  t o  reference^®, w h e t h e r  t o  a c c e p t  u n d e r t a k i n g s  in l ieu o f  a 

reference®^, o r  w h e t h e r  t o  c l e a r  t h e  m e r g e r .

4.22.  T h e  S e c r e t a r y  o f  S t a t e  w i l l  n o t  b e  a b l e  t o  d i s p u t e  t h e  O F T ' s  f i n d i n g  a s  to  

j u r i s d i c t i o n  o r  comp et i t i on ^®.  If n o  c o m p e t i t i o n  c o n c e r n s  a r e  i d e n t i f i e d  t h e  S e c r e t a r y  o f  

S t a t e  w i l l  n o t  b e  a b l e  t o  m a k e  a c o m p e t i t i o n  r e f e r e n c e ,  b u t  s h e  wi l l  st i l l  b e  a b l e  t o  m a k e  

a r e f e r e n c e  t o  t h e  C C  o n  t h e  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  a s p e c t s  a l o n e ,

4 .2 3.  W h e r e  a c o m p e t i t i o n  p r o b l e m  h a s  b e e n  i d e n t i f i e d  b y  t h e  O F T  t h i s  m u s t  b e  t r e a t e d  

a s  b e i n g  a d v e r s e  t o  t h e  p u b l i c  i n t e r e s t  u n l e s s  t h e  S e c r e t a r y  o f  S t a t e  c o n s i d e r s  t h i s  t o  b e  

o u t w e i g h e d  in t h e  o v e r a l l  a s s e ss m en t® ®.  H o w e v e r ,  t h e  S e c r e t a r y  o f  S t a t e  m a y  n o t  c l e a r

a m e r g e r  w h e r e  t h e  O F T  h a s  i d e n t i f i e d  c o m p e t i t i o n  c o n c e r n s  if  t h e  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n  t h a t  s h e  w i s h e s  t o  b a s e  t h a t  d e c i s i o n  o n  h a s  n o t  b e e n  a p p r o v e d  b y  

Parl iament'*®.

S p e c ia l In terven tion  N o tice

4.24.  In r e l a t i o n  t o  s p e c i a l  m e r g e r  s i t u a t i o n s ,  b r o a d l y  t h e  s a m e  p r o c e d u r e s  wi l l  a p p l y  a s  

f o r  m e d i a  m e r g e r s  u n d e r  t h e  s t a n d a r d  jur isdict ion'**.  T h e  S e c r e t a r y  o f  S t a t e  c a n  i s s u e  a 

s p e c i a l  i n t e r v e n t i o n  n o t i c e  s p e c i f y i n g  a  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n ,  a n d  t h e  

O F T  a n d  O F C O M  w i l l  p r o v i d e  h e r  w i t h  a d v i c e  w i t h i n  a t i m e s c a l e  s p e c i f i e d  b y  t h e  

S e c r e t a r y  o f  S t a t e .  H o w e v e r ,  in t h e  c o n t e x t  o f  a s p e c i a l  m e r g e r  s i t u a t i o n  t h e  O F T  wi l l  

a s s e s s  o n l y  j u r i s d i c t i o n  a n d  w i l l  n o t  c a r r y  o u t  a n y  c o m p e t i t i o n  analysis'*®. In a d d i t i o n ,  

u n l i k e  t h e  c a s e  f o r  r e l e v a n t  m e r g e r  s i t u a t i o n s ,  it is n o t  p o s s i b l e  f o r  t h e  S e c r e t a r y  o f  

S t a t e  t o  s p e c i f y  n e w  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  in a s p e c i a l  i n t e r v e n t i o n  n o t i c e  

w h i l s t  a c a s e  is b e i n g  c o n s i d e r e d .  S h e  c a n  o n l y  i n v o k e  t h o s e  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n s  s p e c i f i e d  in s e c t i o n  58  o f  t h e  A c t  at  t h e  t i m e  t h e  s p e c i a l  i n t e r v e n t i o n  

n o t i c e  is  g i v e n .

35 Section 56 Enterprise Act 2002
36 Section 45 Enterprise Act 2002.
37 Paragraph 3 of Schedule 7 Enterprise Act 2002.
38 Section 46(2) Enterprise Act 2002.
39 Section 45(6) Enterprise Act 2002
40 Section 46(4) Enterprise Act 2002
41 Sections 59 to 66 Enterprise Act 2002 -  note that sections 96 to 102 concerning merger notices do not apply in relation to special .merger 

situations.
42 Section 61 Enterprise Act 2002.
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C o m p e titio n  C o m m is s io n  p ro c e d u re s

4.25.  O n c e  a m e r g e r  w h e r e  a  m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  h a s  b e e n  s p e c i f i e d  in 

t h e  r e f e r e n c e  h a s  b e e n  r e f e r r e d  t o  it, t h e  C C  w i l l  b e  required' '^;

® t o  d e c i d e  w h e t h e r  a " r e l e v a n t  m e r g e r  s i t u a t i o n "  w i t h i n  t h e  m a i n s t r e a m  m e r g e r  

r e g i m e  h a s  b e e n  o r  w i l l  b e  c r e a t e d  or,  in t h e  a l t e r n a t i v e ,  w h e t h e r  a " s p e c i a l  m e r g e r  

s i t u a t i o n "  h a s  b e e n  o r  w i l l  b e  c r e a t e d ;

® w h e r e  s p e c i f i e d  in t h e  r e f e r e n c e ,  t o  c o n s i d e r  w h e t h e r  t h e  m e r g e r  h a s  r e s u l t e d  o r  m a y  

b e  e x p e c t e d  t o  r e s u l t  i n  a s u b s t a n t i a l  l e s s e n i n g  o f  c o m p e t i t i o n ;

® t a k i n g  a c c o u n t  o n l y  o f  c o m p e t i t i o n  a s p e c t s  (if r e f e r r e d )  a n d  t h e  i d e n t i f i e d  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n ,  t o  d e c i d e  w h e t h e r  t h e  t r a n s f e r  o p e r a t e s  o r  m a y  b e  e x p e c t e d  t o  

o p e r a t e  a g a i n s t  t h e  p u b l i c  i n t e r e s t ;

® if t h e  C C  h a s  d e c i d e d  t h a t  t h e  m e r g e r  o p e r a t e s  o r  m a y  b e  e x p e c t e d  t o  o p e r a t e  

a g a i n s t  t h e  p u b l i c  i n t e r e s t ,  t o  d e c i d e  (a) w h e t h e r  a n y  a c t i o n  s h o u l d  b e  t a k e n  b y  t h e  

S e c r e t a r y  o f  S t a t e  o r  (b) w h e t h e r  t o  r e c o m m e n d  t h e  t a k i n g  o f  a n y  a c t i o n  b y  t h e  

S e c r e t a r y  o f  S t a t e  o r  b y  o t h e r s  t o  r e m e d y  t h e  i d e n t i f i e d  e f f e c t s  a d v e r s e  t o  t h e  p u b l i c  

i n t e r e s t ;

•  if t h e  C C  h a s  d e c i d e d  t h e r e  is o r  m a y  b e  a s u b s t a n t i a l  l e s s e n i n g  o f  c o m p e t i t i o n ,  t o  

d e c i d e  w h e t h e r  it s h o u l d  t a k e  a c t i o n ,  o r  w h e t h e r  it s h o u l d  r e c o m m e n d  t h e  t a k i n g  o f  

a c t i o n  b y  o t h e r s ,  t o  r e m e d y  t h e  s u b s t a n t i a l  l e s s e n i n g  o f  c o m p e t i t i o n ,  o r  a n y  a d v e r s e  

e f f e c t s  r e s u l t i n g  f r o m  it. -

4 .26.  A s  i n d i c a t e d  a b o v e ,  in c a s e s  f a l l i n g  t o  t h e  s t a n d a r d  m e r g e r  r e g i m e  t h e  S e c r e t a r y  

o f  S t a t e  h a s  t h e  p o w e r  t o  a d d  a d d i t i o n a l  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  t o  t h o s e  s p e c i f i e d  

in s e c t i o n  58.  H o w e v e r ,  if a n e w  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  m e n t i o n e d  in t h e  r e f e r e n c e  

is n o t  a p p r o v e d  b y  P a r l i a m e n t  w i t h i n  2 4  w e e k s  o f  t h e  i n t e r v e n t i o n  n o t i c e  h a v i n g  b e e n  

s e r v e d ,  t h e  C C  m u s t  d i s r e g a r d  t h a t  c o n s i d e r a t i o n  w h e n  d r a w i n g  u p  its r e p o r t .

4.27.  W h e r e  t h e  C C  i n v e s t i g a t e s  a s p e c i a l  r h e r g e r  s i t u a t i o n ,  it m a y  h a v e  r e g a r d  o n l y  t o  

t h e  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  in t h e  r e f e r e n c e  -  n o  c o m p e t i t i o n  

a s s e s s m e n t  is c a r r i e d  o u t .

4 .28.  O n  c o m p l e t i o n  o f  i ts i n v e s t i g a t i o n ,  t h e  C C  w i l l  d e l i v e r  t h e  r e p o r t  t o  t h e  S e c r e t a r y  

o f  S t a t e ,  a n d  at t h e  s a m e  t i m e  w i l l  s u p p l y  a c o p y  t o  O F C O M " .

C o n su lta tio n  o b lig a tio n s

4.29.  In g e n e r a l ,  t h e  C C  w i l l  b e  a b l e  t o  a d o p t  Its o w n  p r o c e d u r e s ,  w i t h i n  t h e  l i m i t s  

p r e s c r i b e d  f o r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  c a s e s  in t h e  A c t .  H o w e v e r ,  w h e r e  a 

r e f e r e n c e  is m a d e  t o  t h e  C C  s p e c i f y i n g  a m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  t h e r e  is a 

s p e c i f i c  r e q u i r e m . e n t  o n  t h e  C C  t o  h a v e  r e g a r d  t o  t h e  n e e d  t o  c o n s u l t  w i t h  a v i e w  t o  

o b t a i n i n g  a r e p r e s e n t a t i v e  c r o s s  s e c t i o n  o f  o p i n i o n  o f  t h o s e  w h o  m a y  b e  a f f e c t e d  b y  t h e  

m e d i a  merger^®.

43 Sections 47 and 63 Enterprise Act 2002.
44 Sections 50(2A) and 65(2A) Enterprise Act 2002.
45 Section 104A Enterprise Act 2002.
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N e w s p a p e r  P a n e ls  ■

4.30.  T h e  C C  h a s  a s p e c i a l i s t  n e w s p a p e r  panel*®. T h e  C h a i r m a n  o f  t h e  C C  m u s t  a p p o i n t  

o n e  o r  m o r e  m e m b e r s  f r o m  t h e  n e w s p a p e r  p a n e l  t o  t h e  g r o u p  c o n s t i t u t e d  t o  d e a l  w i t h  

a n e w s p a p e r  m e r g e r  r e f e r e n c e  w h e r e  t h e  r e f e r e n c e  is m a d e  s p e c i f y i n g  a n e w s p a p e r  

p u b l i c  i n t e r e s t  c o n s i d e r a t i o n .  If t h e  C h a i r m a n  s e l e c t s  t h r e e  s u c h  m e m b e r s ,  t h e  g r o u p  

m a y  c o n s i s t  e n t i r e l y  o f  t h o s e  m e m b e r s * ’ ,

4 .31.  T h e  C h a i r m a n  c a n n o t  s e l e c t  a n e w s p a p e r  p a n e l  m e m b e r  t o  b e  a m e m b e r  o f  t h e  

g r o u p  w h e r e  a r e f e r e n c e  is m a d e  w h i c h  d o e s  n o t  s p e c i f y  a n e w s p a p e r  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n  ( u n l e s s  t h e  n e w s p a p e r  p a n e l  m e m b e r  in q u e s t i o n  is a l s o  a m e m b e r  of  

t h e  g e n e r a l  r e p o r t i n g  panel*®). C a s e s  t h a t  a r e  n o t  s u b j e c t  t o  i n t e r v e n t i o n  w i l l  t h e r e f o r e  b e  

d e a l t  w i t h  u n d e r  t h e  g e n e r a l  m e r g e r  r e g i m e  in t h e  s a m e  w a y  a s  a n y  o t h e r  t r a n s a c t i o n .

S e c r e ta r y  o f S ta te 's  o b lig a tio n s

4 .32.  O n  r e c e i p t  o f  t h e  r e p o r t ,  t h e  S e c r e t a r y  o f  S t a t e  wi l l :

® p u b l i s h  h e r  d e c i s i o n  o n  w h e t h e r  t o  m a k e  a n  a d v e r s e  p u b l i c  i n t e r e s t  f i n d i n g ,  o r  m a k e  

n o  f i n d i n g  at  all ( in w h i c h  c a s e  t h e  c a s e  w i l l  r e v e r t  b a c k  t o  t h e  C C  w h o  wi l l  m a k e  t h e  

f i n a l  d e c i s i o n ) ,  w i t h i n  3 0  w o r k i n g  d a y s  o f  r e c e i p t  o f  t h e  report*®. S h e  w i l l  a c c e p t  t h e  

C C ' s  c o n c l u s i o n s  o n  j u r i s d i c t i o n  a n d  c o m p e t i t i o n  ( w h e r e  appl icable)®®. O F C O M  c a n  

a d v i s e  t h e  S e c r e t a r y  o f  S t a t e  f o l l o w i n g  t h e  r e c e i p t  o f  a C C  report®’ ;

® c o n s i d e r  t h e  q u e s t i o n  o f  r e m e d i e s  w h e r e  t h e  d e c i s i o n  m a d e  is t h a t  t h e r e  is a n a d v e r s e  

p u b l i c  i n t e r e s t  ( s e e  c h a p t e r  9 f o r  m o r e  d e t a i l s  o n  r e m e d i e s ) .  S h e  m u s t  h a v e  r e g a r d  t o  

t h e  r e p o r t  o f  t h e  C C ,  b u t  t h e  f i n a l  q u e s t i o n  o n  r e m e d i e s  w i l l  r e st  w i t h  her®®; a n d

«  p u b l i s h  t h e  report®®, s u b j e c t  t o  a n y  e x c i s i o n s  t h a t  m a y  b e  required®*.

M ixed  T ra n sa ctio n s

4.33.  A n  a c q u i s i t i o n  m a y  i n v o l v e  b o t h  n e w s p a p e r / b r o a d c a s t i n g  a n d  n o n -  

n e w s p a p e r / n o n - b r o a d c a s t i n g  a s s e t s  a n d  o n c e  t h e  S e c r e t a r y  o f  S t a t e  i n t e r v e n e s  in 

r e l a t i o n  t o  a m e r g e r  o n  t h e  b a s i s  o f  a m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n ,  t h e  w h o l e  

t r a n s a c t i o n  ( n o t  j u s t  t h e  n e w s p a p e r  o r  b r o a d c a s t i n g  a s p e c t s )  w i l l  b e  e x a m i n e d  u n d e r  

t h e  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  p r o c e d u r e s .  H o w e v e r ,  b e c a u s e  t h e  S e c r e t a r y  o f  S t a t e  

w i l l  b e  b o u n d  b y  t h e  f i n d i n g s  o f  b o t h  t h e  O F T  a n d  t h e  C C  a s  t o  t h e  c o m p e t i t i o n  

a n a l y s i s ,  it is a n t i c i p a t e d  t h a t  t h e  s u b s t a n t i v e  o u t c o m e  f o r  t h e  n o n - n e w s p a p e r / n o n -  

b r o a d c a s t i n g  a s p e c t s  o f  t h e  t r a n s a c t i o n  w i l l  b e  unchanged®®.

4.34.  In t h e  c a s e  o f  a c r o s s - m e d i a  m e r g e r  i n v o l v i n g  b o t h  a n e w s p a p e r  e n t e r p r i s e  a n d  a 

b r o a d c a s t  m e d i a  e n t e r p r i s e ,  b o t h  t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a n d  t h e  

b r o a d c a s t i n g  a n d  c r o s s - m e d i a  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  m a y  b e  r e l e v a n t .

46 Paragraph 22 of Schedule 7 to the Competition Act 1998 as amended and see the definition of "newspaper merger reference" 
in paragraph 1 of the Schedule.

47 Paragraph 15(5) of Schedule 7 to the Competition Act 199S as amended.
48 Paragraph 2 Schedule 7 Competition Act 1998 as amended.
49 Sections 54(5) and 66(3) Enterprise Act 2002.
50 Section 54(7){a) Enterprise Act 2002,
51 Section 106B Enterprise Act 2002.
52 Sections 55 and 65 Enterprise Act 2002­
53 Section 107(3) Enterprise Act 2002
54 Section 118 Enterprise Act 2002
55 But note that as regards remedies following a reference, the Secretary of State will be able to balance competition and public 

interest aspects in deciding on the appropriate remedies.
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S E C T I O N  b

S c o p e  o f  t h e  n e w s p a p e r  p u b l i c  

i n t e r e s t  c o n s i d e r a t i o n s

5.1 R e l e v a n t  m e r g e r  s i t u a t i o n s  a n d  s p e c i a l  m e r g e r  s i t u a t i o n s  in r e l a t i o n  t o  w h i c h  a n  

i n t e r v e n t i o n  n o t i c e  s p e c i f y i n g  a n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  is s e r v e d  wi l l  

b e  a s s e s s e d  b y  r e f e r e n c e  t o  t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s p e c i f i e d  in 

t h a t  notice®®.

5 .2  T h e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  s et  o u t  in s e c t i o n  5 8 (2A) a n d  (2B) 

E n t e r p r i s e  A c t  2 0 0 2  e n c o m p a s s  t h e  p u b l i c  i n t e r e s t  in t h e  n e e d  f or ;

»  a c c u r a t e  p r e s e n t a t i o n  o f  t h e  n e w s  i n  n e w s p a p e r s ;

® f r e e  e x p r e s s i o n  o f  o p i n i o n  in n e w s p a p e r s ;  a n d

® t o  t h e  e x t e n t  r e a s o n a b l e  a n d  p r a c t i c a b l e ,  a s u f f i c i e n t  p l u r a l i t y  o f  v i e w s  in n e w s p a p e r s  

in e a c h  m. ar ket  f o r  n e w s p a p e r s  in t h e  U K  o r  a p a r t  o f  t h e  U K .

5.3 T h e s e  n e w s p a p e r  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n s  a re  d e r i v e d  f r o m  c o n c e r n s  i d e n t i f i e d  

in p a r t i c u l a r  c a s e s  e x a m i n e d  b y  t h e  C C  a n d  M M C  u n d e r  t h e  F T A  n e w s p a p e r  m e r g e r  

r e g i m e .  U n d e r  t h a t  r e g i m e ,  t h e  C C  w a s  r e q u i r e d  t o  l o o k  a t  " w h e t h e r  t h e  t r a n s f e r  in 

q u e s t i o n  m a y  b e  e x p e c t e d  t o  o p e r a t e  a g a i n s t  t h e  p u b l i c  i n t e r e s t ,  t a k i n g  i n t o  a c c o u n t  al l  

m a t t e r s  w h i c h  a p p e a r  in t h e  c i r c u m s t a n c e s  t o  b e  r e l e v a n t  a n d ,  in p a r t i c u l a r ,  t h e  n e e d  

f o r  a c c u r a t e  p r e s e n t a t i o n  o f  t h e  n e w s  a n d  f r e e  e x p r e s s i o n  o f  o p i n i o n " ® ’ . A s  e x p l a i n e d  in 

p a r a g r a p h  2 .5  a b o v e ,  f o r  t h e  p u r p o s e s  o f  a s s e s s i n g  t h e  n e w s p a p e r  p u b l i c  i n t e r e s t  

c o n s i d e r a t i o n s  u n d e r  t h e  A c t ,  t h e  S e c r e t a r y  o f  S t a t e  e x p e c t s  t h e r e  t o  b e  c o n s i d e r a b l e  

c o n t i n u i t y  b e t w e e n  t h e  a n a l y s i s  o f  c a s e s  u n d e r  t h e  F T A  n e w s p a p e r  r e g i m e  a n d  u n d e r  

t h e  n e w  r e g i m e .  T h e  f o l l o w i n g  s e c t i o n  o f  t h i s  g u i d a n c e  t h e r e f o r e  d r a w s  o u t  p r e c e d e n t s  

f r o m  t h e  t r e a t m e n t  o f  n e w s p a p e r  m e r g e r s  u n d e r  t h e  F T A  a s  a g u i d e  t o  h o w  s i m i l a r  

c a s e s  a r e  l i k e l y  t o  b e  l o o k e d  at u n d e r  t h e  n e w  r e g i m e .  H o w e v e r ,  a l t h o u g h  in p r a c t i c e  

t h e  C C  c o n s i d e r s  its p r e v i o u s  r e l e v a n t  c a s e s  w h e n  m a k i n g  a d e c i s i o n  o n  a m a t t e r  

r e f e r r e d  t o  it, it is n o t  u n d e r  a n  o b l i g a t i o n  t o  d o  s o  a n d  is n o t  b o u n d  b y  p r e c e d e n t .

5 .4  O f  t h e  50  n e w s p a p e r  c a s e s  r e f e r r e d  t o  it s i n c e  1 9 73  u n d e r  t h e  F T A  s p e c i a l  

n e w s p a p e r  m e r g e r  r e g i m e ,  t h e  CC®® h a s  m a d e  a d v e r s e  f i n d i n g s  (in r e l a t i o n  t o  all  o r  p a r t  

o f  t h e  t r a n s f e r s  in q u e s t i o n ) ,  in t e n  p u b l i s h e d  reports®®. O f  t h e s e ,  e d i t o r i a l  i s s u e s  

r e l a t i n g  t o  f r e e  e x p r e s s i o n  o f  o p i n i o n  a n d  t h e  a c c u r a t e  p r e s e n t a t i o n  o f  n e w s  w e r e  

r e l e v a n t  t o  f i v e  d e c i s i o n s .  F u r t h e r  d e t a i l s  o f  t h e  w a y  in w h i c h  t h e s e  t e s t s  h a v e  b e e n  

a p p l i e d  in p r a c t i c e  in t h e  p a s t  a r e  s e t  o u t  b e l o w .

56 A special intervention notice may only specify public interest considerations that have been approved by Parliament and are set out in section
58 01 the Enterprise Act 2002 at the time of intervention. ,

57 Section 59(3) Fair Trading Act 1973.
56 The CC replaced the Monopolies and Mergers Commission with effect from  ̂ April tSSS.
59 Bristol United Pre£sA^'est Somerset Free Press (April 1980); Reed International/Berrows Organisation (April 1981); George Outram &

Company Ltd/Che Observer (June 1981); TR Beckett Ltd/EMAP pic (February 1989); Century Newspapers/TRN (.April 1989); Bristol Evening 
Post/David Sullivan (May 1990):.DMGT/T Bailey Forman Ltd (October 1994); Trinity plc/Mirror Group pic (March 19991; Johnston Press/Trinity 
Mirror (May 2002); Newsauest (LondonlLtd/independent News and Media (October 2003). Note that conditions were also attached to the 
consent for transfer of The Times and the Sunday Times to News International in 1981, without a reference to the MMC.
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A c c u r a t e  p r e s e n t a t i o n  o f  t h e  n e w s

5.5 The im pact of a relevant m erger situation on accurate presentation of the news is 
likely to be assessed by reference to  evidence o f past behaviour by the enterprises in 
question, or by the persons w ith  contro l of such enterprises, in relation to  that or other 
enterprises, includ ing but not lim ited  to. newspapers. However, the Secretary of State 
expects tha t behaviour in sectors more closely related to newspapers, such as 
magazines, is likely to  be m ore relevant than behaviour in sectors w ith  a less direct 

connection.

5.6 In the 1990 case of David Sullivan and the Bristo l Even ing Postthe  MMC concluded 
tha t evidence of David Sullivan 's connection w ith  the D a ily  S tar (plus his holdings in 
the S port and the Sunday Sport) suggested tha t he w ould  seek to influence editorial 
policy and the character and content of the newspapers in a m anner w hich w ould  harm 
both the accurate presentation o f news and the free expression of opin ion.

F r e e  e x p r e s s i o n  o f  o p in io n

5.7 in considering the im pact o f a newspaper m erger on free expression o f opin ion, the 
CC (and before it the MMC) has focused on the potentia l im pact on ed itoria l decision­
making o f the transfer o f newspapers in question i.e. the extent to which the 
transaction w ould  affect the freedom  o f editors to operate w ith o u t interference from  the 

proprietor.

5.8 The CC (and before it the MMC) has generally been o f the v iew  tha t to m aintain or 
increase circulation, regional or local newspapers m ust reflect the views and concerns 
o f readers in the ir area, and tha t local editors are best placed to judge this®®. Market 
forces therefore tend to ensure a s ign ificant degree of independence fo r local editors, 
w hether the owner is a national publisher or a local publisher. However, there are 
exceptional cases -  fo r exam ple the Sullivan case referred to above -  where the CC has 
been of the v iew  tha t these forces were insuffic ien t to prevent a newspaper proprie to r 
from  seeking to influence ed ito ria l policy.

5.9 S im ilarly, in George Outram & Company Ltd/The Observer (June 1981) the MMC 
recommended that cond itions be attached to the Secretary o f State's consent to 
safeguard editoria l independence against a potentia l conflic t o f interest arising out of 
the extensive business interests of Lonrho (the parent com pany of the purchaser 
George Outram & Company Ltd).

5.10 Issues o f editoria l interference were also examined in the CC report on Johnston 
Press pIcTTrinity M irro r pic (M ay 2002), where an allegation of editorial interference was 
raised part way through the reference and was investigated by the CC. A lthough the 
concern was u ltim ate ly  not upheld (the partial block was on the basis of com petition 
concerns) paragraphs 2.122 -  2.136 of the CC's report on tha t case describe the m anner 
in which it conducted th is aspect o f the inqu iry  and illustra te  how  they concluded 
w hether there was evidence of editoria l interference rather than normal management 

issues and relationships.

50 See paragraph 2.22 of the Trinity/Mirror Group/ Regional Independent Media Holdings Competition Commission report.
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P lu r a lity  o f  v i e w s

5.11 The concept of "a su ffic ien t p lu ra lity  of v iew s" is in the Secretary of State's view  
intended to encompass the need fo r a d iversity o f v iew po in ts  exhib ited in the relevant 
sector o f the press. In particular, it a llow s consideration of the structural impact of a 
transaction on the overall range o f v iew s and d is tribu tion  o f voice w ith in  the relevant 
market. The test o f a su ffic ien t p lu ra lity  of views is intended to  enable regard to be had 
not only to the need fo r a su ffic ien t num ber of views to be expressed, but also to the 
need fo r variety in those v iew s and fo r there to be a varie ty of outlets and publications 
in which they can be expressed. There is a qualita tive e lem ent to the p lurality 
assessment that requires account to be taken of the context in which titles circulate and 
the nature of those titles -  fo r  example, one title  in a particu lar area may be of greater 
significance for p lura lity  purposes than another.

5.12 The p lura lity consideration in section 58 (2B) of the Act is qualified by the 
reference to reasonableness and practicability, in the Secretary of State's view, th is 
reflects the fact tha t a lthough p lura lity  of views in each and every market us the ideal 
goal of the regime, it may not be reasonable to require th is in relation to a particular 
part o f the market, fo r exam ple because o f associated costs. M oreover the level of 
p lura lity  of views that may be considered reasonable in a large urban area may d iffe r 
from  the level practicable in a small rural com m unity. In making this assessment the 
Secretary of State expects to  take into account all relevant circumstances, fo r example 
the size and nature of the  relevant area, and the extent to w hich other newspapers in 
the same area contribute to  the level o f p lura lity  of views.

5.13 The p lura lity  newspaper public in terest consideration is aimed at identifying issues 
such as those arising in the MMC's report on the proposed m erger of Century . 
Newspapers and TRN (April 1989). In tha t case, the merged entity w ould have owned 
both the News Letter (a publication w ith  a strong Unionist emphasis) and the Belfast 
Telegraph (which also expressed Protestant views but was considered to  be a more 
m iddle of the road publication read by both Protestants and Roman Catholics). Consent 
was refused by the then Secretary of State as the m erger w ou ld  lead to the News Letter 
jo in ing  the Belfast Telegraph in the m idd le  ground, leading to a loss o f a distinctive 
v iew po in t in representing Union ist op in ion  in Northern Ireland.

5.14 S im ila r concerns were raised in the context of the m erger o f the CC's report on 
Trin ity p Ic/M irror Group pic and Regional Independent Media Holdings Ltd/M irror 
Group pic (July 1999). In relation to the proposed acquisition of M irro r pic by Trin ity 
pic, the CC was concerned tha t the com m on ownership of tw o  Northern Irish 
publications w ith  a un ion ist stance was likely to lead to convergence in the 
perspectives of the tw o  papers and the loss of a d istinctive voice in representing 
un ion ist opinion. The CC recom m ended tha t the tw o  newspapers should remain in 
separate ownership, so tha t the existing distinctness of v iew  and opinion would be 
maintained. The then Secretary of State accepted th is but also considered that the 
transfer would damage the ab ility  o f the Irish New s  (the Roman Catholic title) to 
generate advertising revenue, which w ou ld  threaten the v iab ility  of tha t title  and the
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expression of a Roman Catholic v iew po in t in the press®''. The then Secretary of State's 
consent to the transfer m erger was conditional on the disposal of certain titles in 
Northern Ireland, inc lud ing the Se/fsst Te/egrsph.

5,15 W hils t p lu ra lity  concerns may be more likely to arise in relation to  mergers 
between existing newspaper p roprie tors, when assessing the im pact o f a merger on the 
newspaper public in terest considerations it is not intended to  replicate or im port 
aspects of the substantia l lessening o f com petition test tha t applies in relation to 
mergers raising com petition  concerns. This test w ill be applied separately by the 
com petition authorities, w here appropriate. An example o f concerns regarding the 
im pact of consolidation on the need fo r a p lura lity  of views in newspapers in the UK 
can be seen in the MMC's report on the proposed acquisition by Daily Mail & General 
Trust of Nottingham  Even ing  Posf^. In that case, the CC concluded tha t the increase in 
regional concentration o f ow nersh ip  could be expected to pose a risk to the 
maintenance o f d iversity of op in ion in the region and w ould  in turn jeopardize accurate 
presentation of news and free expression of opin ion.

61 The CC considered this issue but did not believe that the risk was likely to materialise. The Secretary of State disagreed with this. Unlike the
general merger regime, under the FTA special newspaper merger regime the Secretary of State was not bound by the findings of the CC as 
to whether or not the merger would operate against the public interest. This remains the case under the public interest merger process set 
out in the Enterprise Act 2002 where the final decision on whether a merger gives rise to public interest issues rests with the Secretary of 
State. ' ■

62 DMGT/T Bailey Fprman Ltd [October 1994).
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S E C T I O N  tD

P o lic y  o n  in te rv e n tio n  in 
n e w s p a p e r  p u b lic  in te re s t c a s e s
6.1. The approach the Secretary o f State w ill take in deciding w hether or not to 
intervene in a particu lar case w ill develop in the light o f experience in operating the 
new newspaper public interest m erger regime. This is not an area suited to 
generalisation; each case w ill need to  be considered on its own facts and merits. 
However, the Secretary o f State can g ive some indications o f the general approach she 
expects to adopt.

6.2. The initial decision to intervene w ill inevitably be taken when only basic inform ation 
is known about a given transaction. It w ill be inform ed by general knowledge and 
experience as to the types o f transaction tha t can raise newspaper public interest 
concerns and any th ird  party com m ents that may be available. OFCOM w ill not have an 
advisory role at th is stage, but w ill be obliged to provide any relevant in form ation the 
Secretary of State may need to reach her decision. The Secretary o f State w ill also have 
regard to the intention tha t the new regime should be no more burdensome than 
necessary.

6.3. The rationale fo r having a special regime to deal w ith  public interest considerations 
arising in the context o f newspaper mergers is tha t h istorica lly there have been a small 
num ber of cases tha t have raised issues beyond those that w ou ld  be considered as part 
of a com petition assessment. Such cases have generally been fa irly  easily identifiable 
from  the outset: -  the contentious acquirer (e.g. David Sullivan's proposed acquisition 
of the Bristo l Even ing Post), the contentious case invo lv ing national newspapers {The 
Times, The Observer) or cases involving areas of particular cultural or political sensitivity 
(such as the cases invo lv ing newspaper titles in Northern Ireland®^). The small number 
of cases that have resulted in adverse public interest find ings other than on competition 
grounds under the FTA newspaper m erger regim e suggests that the num ber of cases in 
w hich the Secretary of State w ill find  it necessary to Intervene on the basis of 
newspaper public interest considerations under the new regime is likely to be small.

6.4. The Secretary of State has considered a range of factors that m igh t be identified in 
a particu lar case, and the w e igh t tha t these should carry in deciding whether or not to 
intervene. Set out below  is a sum m ary of these factors w ith  an indication of the 
approach that the Secretary of State is currently m inded to take. However, th is is no 
m ore than a p re lim inary and general analysis tha t may need to be refined in the light 
of fu rthe r experience in operating the regime. It should also be noted that fewer 
newspaper mergers w ill be referred to the CC than are in itia lly  reported on by OFCOM 
as a reference w ould on ly be made where, having received relevant reports from  the

63 Centura' Newspapers/TRN (April 1989), irinity pIc/Mirror Group pic and Regional independent Media Holdings Ltd/Mirror Group pic (July 19991.
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OFT and OFCOM, the Secretary of State had concerns regarding the im pact of a m erger 
on the newspaper public in terest considerations that warranted fu rthe r investigation.

A c q u is i t io n  o f  a  n o n - n e w s p a p e r  b u s i n e s s  b y  a n  e x is t in g  

n e w s p a p e r  o w n e r .

6.5. A lthough th is type of transaction  may qua lify  fo r in tervention , tha t is likely to be 
extrem ely rare. C ircumstances which may lead the Secretary of State to consider 
in tervention in such cases include those where fo r corporate structuring  or tax reasons 
the form  of a transaction does not reflect the reality of the s ituation (i.e. the transaction 
really involves a change o f contro l o f a newspaper), or cases where a transaction has 

unusual features raising particu lar p lu ra lity  issues.

T h ir d  p a r t y  c o m m e n t s

6.6. W here a transaction gives rise to a s ign ificant vo lum e of adverse th ird  party 
com m ents regarding the im pact or potentia l im pact of the transaction on newspaper 
public interest considerations, it may be appropria te to cons/der in tervention . However, 
the specific ity of the concerns raised in such cases and evidence in support o f the 
concerns w ill be s ign ifican t factors. Intervention is more likely where com m ents are 
received raising and substantia ting  a spec/f/c newspaper public interest concern.

N e w s p a p e r  t o  n e w s p a p e r  m e r g e r s

6.7. The likelihood of in te rven tion  in a newspaper to newspaper m erger w ill depend 
upon the identity  of the parties and the extent and nature o f any overlaps between the ir 
newspaper activities (a lthough the com petition  effects o f the m erger can be examined 
by the OFT if the standard ju risd ic tiona l test's are satisfied). However, there is a : 
recognisable corre lation between high levels of concentration and the potentia l fo r 
newspaper ow nership concerns to arise. Thus, where a m erger leads to m.arket 
overlaps (e.g. a m erger o f tw o  newspapers in the same market, in neighbouring 
markets, or w ith in  a cluster) it may be appropria te fo r the Secretary o f State to consider 
in more detail w hether newspaper ow nersh ip concerns may arise. W hils t no firm  
indication can be given regarding the level o f consolidation tha t m igh t in itself lead to  
intervention by the Secretary o f State to protect the newspaper public interest 
considerations, such in tervention  is likely in local newspaper transfers at a threshold 
above the level at which a potentia l com petition  issue w ould  com m only be identified. 
However, fo r a transfer o f a national newspaper to  another newspaper proprietor, 
in tervention may be appropria te at a lower threshold, depending on a num ber of 
factors including how the m arket m ay be defined fo r com petition purposes.
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A c q u is i t io n s  o f  n e w s p a p e r s  b y  p e r s o n s  w i t h  e x is t in g -  in t e r e s t s  in 
o t h e r  ( n o n - n e w s p a p e r )  m e d ia

6.8. The mere fact tha t a newspaper w ould  come into com m on ownership w ith  other 
media in the relevant area is not o f itse lf an issue fo r the purposes o f the newspaper 
public interest considerations. Nonetheless, there are circumstances in which the fact 
that a newspaper w ou ld  become part o f a group w ith  o ther media interests in the same 
geographic market as the newspaper in question m ight be a relevant factor in 
assessing the im pact of the transaction on the newspaper public interest considerations 
(for example, th is may provide an indication of the likely editoria l policy of the new 
owner in relation to  newspapers). W here such geographic cross media overlaps occur, 
and the newspaper in question has a s ign ificant market share, the Secretary of State 
may w ish to cons/der w hether the transaction potentia lly  gives rise to newspaper 
public interest concerns tha t w ou ld  m erit in tervention.

6.9. In such cases, it is possible that the broadcasting and cross-media public interest 
considerations set out in section 58(2C) of the Act may also be relevant.

A c q u is i t io n s  b y  p e r s o n s  w i t h  n o  e x is t in g  n e w s p a p e r  i n t e r e s t s

6.10. Such acquisitions are only likely to  raise newspaper public interest concerns in 
exceptional circumstances where the iden tity  of the acquirer gives rise to  concerns (as 
was the case in relation to the proposed acquisition of Bristo l Even ing Post by David 
Sullivan in 1990, a lthough in tha t case Mr Sullivan did have existing newspaper 
interests) or where the acquirer is already present in other media in the same 
geographic area as the newspaper(s) in question (see above). However, in the absence 
o f a s ign ificant vo lum e of th ird  party com m ents raising newspaper public interest 
concerns, or evidence o f previous conduct tha t gives rise to such concerns (such as 
editoria l interference in a periodical tha t is not a newspaper fo r the purposes of the 
newspaper public interest regime), the Secretary of State is unlikely to intervene in 
relation to acquisitions o f local newspapers by persons w ith  no existing newspaper 
interests. Where a national newspaper is being acquired, the same circumstances -  the 
contentious acquirer, or the acquirer's presence in other media in the same geographic 
area -  may well give rise to  concerns, and m igh t lead to in tervention , even in the 
absence of a s ign ificant vo lum e of th ird  party comments.
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S E C T I O N

S c o p e  o f  th e  b ro a d c a s tin g  a n d  
c ro s s -m e d ia  p u b lic in te re s t 
c o n s id e ra tio n s
7.1 I he broadcasting and cross-media public interest considerations specified in section 

58(2C) of the Act are;

© the need, in relation to  every d iffe ren t audience in the UK, or in a particular area or 
locality of the UK, fo r there to be a suffic ien t p lu ra lity  of persons w ith  control of 
media enterprises serving tha t audience;

© the need fo r the ava ilab ility  th roughou t the UK of a w ide range of broadcasting 
which (taken as a whole) is both of high quality and calculated to appeal to a w ide 

variety of tastes and interests; and

® the need fo r persons carrying on media enterprises, and fo r those w ith  control of 
such enterprises, to  have a genuine com m itm ent to the a tta inm ent in relation to 
broadcasting o f the standards objectives set out in section 319 of the 
Communications Act 2003.

7.2 For these purposes, a media enterprise is an enterprise consisting o f or involved in 
broadcasting. However, where a relevant merger situation or special merger situation 
involves both a broadcast media enterprise and a newspaper enterprise, the newspaper 
enterprise is also considered to  be a media enterprise fo r the purposes of the p lura lity  
public interest consideration specified in section 58 (2C)(a) (that is the firs t 
consideration above). Thus p lu ra lity  can be considered across a w ide range of 
nev\/spaper and media audiences, which may include readership, and shares held by an 
enterprise through ow nersh ip o f broadcasting and newspaper enterprises may be 
aggregated fo r the purpose o f making the assessment of suffic iency o f plurality. 
Considerations of range and quality, and of standards specified in 58(2C)(b) and (c), 
relate to broadcasting only. However, in considering how  such a merger may impact on 
the range and quality, or the standards, of UK broadcasting, the Secretary of State 
considers it is reasonable to have regard to  any relevant in fo rm ation  as to the track 
record both of the enterprise seeking to  acquire a broadcaster and of those who control 
it. In particular, where a relevant m erger or special m erger s ituation involves a 
broadcast media enterprise and a newspaper enterprise, she may look at any relevant 
in form ation as to how  either the broadcasting or newspaper enterprise have run their 
affairs. Examples of in fo rm ation  that may be relevant are given later on in this 
guidance.

7.3 These media public in terest considerations invoked by the Secretary of State are 
d istinct from  the com petition-based test applied by the com petition  authorities. The 
aim of th is com petition analysis is to prevent a level of concentration of ownership
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which could give rise to a substantia l lessening of com petition . However, there is a 
recognisable overlap between th is com petition  assessment and at least the firs t of the 
broadcasting and cross-m edia public interest considerations, which posits the need.for 
there to  be a suffic ien t p lu ra lity  of persons contro lling  media enterprises.

7.4 A lthough she w ill remain conscious of the d is tinctions between the com petition and 
the public interest regimes, the Secretary of State anticipates tha t in some cases she 
may take the v iew  tha t action to safeguard com petition in a market w ill by itself be 
likely to provide a suffic ient p lu ra lity  of control. Such a v iew  w ou ld  be unlike ly to be 
taken in cross-media m ergers if the com petition  authorities considered tha t advertising 
in newspapers and in the broadcast media did not represent a su ffic ient com petitive 
restraint on each o th e r - th a t  is, they are not in the same market.

7.5 This v iew  of the re la tionship between com petition contro l and the public interest 
regime may also in fo rm  the Secretary o f State's exercise of her powers o f in tervention 
(for more details of which see the fo llo w in g  section). A t that point, however, 
in form ation on the approach o f the com petition  authorities to  the relevant markets m ay 
be lim ited, so the Secretary or State m ay err on the side of caution in deciding to issue 
an intervention notice w here the de fin ition  of the relevant markets are unclear.

7.6 The Secretary of State recognizes that, in applying the broadcasting and cross­
media public interest considerations, it w ill be necessary to analyse and consider all the 
relevant circumstances at the tim e, on a case-by-case basis. Analysis o f these 
considerations is d iffe ren t fro m  the econom ic analysis o f com petition  issues, 
notw ithstanding the overlap m entioned above. Nevertheless, the Secretary of State w ill 
expect OFCOM's report fo llo w in g  an in tervention notice, the role of w hich is explained 
in paragraphs 4.10 -  11 above, to  be evidence based, to reflect market research and to 
take account of stakeholders' v iews. The Secretary of State w ill then take th is report, 
together w ith  the OFT's report on the com petition  issues, into account in deciding 
w hether to refer the particu lar media m erger to the CC.

P lu r a lity  o f  p e r s o n s  w i t h  c o n t r o l  o f  m e d ia  e n t e r p r is e s

7.7 The firs t of the broadcasting and cross-media public interest considerations set out 
in section 58(2C) refers to  the need fo r a su ffic ient p lu ra lity  of persons w ith  control of 
media enterprises serving the same audience in any given area of the UK. This public 
interest consideration is concerned p rim arily  w ith  ensuring tha t control of media 
enterprises is not overly concentrated in the hands of a lim ited num ber of persons. It 
w ou ld  be a concern fo r any one person to control too  much o f the media because of 
the ir ab ility  to influence op in ions and contro l the agenda. This broadcasting and cross­
media public interest consideration, therefore, is intended to prevent unacceptable 
levels of media and cross-media dom inance and ensure a m in im um  level of p lurality.

7.8 In considering the im pact of a m erger on th is  consideration, the Secretary of State 
may assess the effect of the m erger on a range of factors.

7.9 First and forem ost, the Secretary of State may consider the im pact of the m erger on 
the num ber of persons contro lling  media enterprises serving the relevant audiences in
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any given area of the UK, w ith  the object of securing that control o f media enterprises 
continues to be spread across a suffic ien t num ber of persons. When assessing the 
num ber of persons con tro lling  media enterprises post-merger, it w ou ld  be relevant to 
take in to  account the num ber of other players serving that audience. This would 
include BBC and the Welsh A uthority , where relevant, as well as owners of 
broadcasters established abroad and broadcasting into the UK under European Union 
licences.

7.TO However, bare num bers may not te ll the whole story. It m ight be relevant to 
consider the audience shares of the media enterprises brought under common control 
by the m erger and the audience shares of other media enterprises. This is because 
the Secretary o f State considers that w ha t constitutes a suffic ient num ber of owners 
contro lling  media enterprises in a given case m ay be affected by the relative audience 
shares that these enterprises hold. Audience shares can be assessed in relation to 
every d ifferent audience in the UK or locality of the UK served by these media 
enterprises. In assessing audience shares, it m igh t also be relevant to  consider the 
audience shares o f other players serving the same audience.

7 .n  Thus, the Secretary of State considers that suffic ient p lu ra lity  in th is  context refers 
to the num ber of persons con tro lling  media enterprises, taking into account as 
appropriate relative audience shares. The Secretary of State w ill assess whether there 
is likely to  be a s ignificant reduction in p lu ra lity  in relation to any relevant audience as a 
result of the merger.

7.12 For these purposes, the Secretary of State may define an audience in relation to  a 
media enterprise in the m anner she considers appropriate. In particular, she can define 
an audience: as any one o f the audiences served by that enterprise, taking them 
separately; as all of the audiences served by tha t enterprise, taking them  together; as
a num ber of those audiences taken toge ther in such group as the Secretary of State 
considers appropriate; or as any part of-any. of these audiences.“  This enables the 
Secretary of State to treat d iffe ren t audiences as separate or group them  together. The 
audience could, therefore, include cross media coverage and could include newspaper 
readership®®. The criteria fo r deciding the com position of an audience shall be such as 
the Secretary of State considers appropria te and may include potentia l members o f that 
audience®®.

7.13 When assessing p lura lity, where a m erger situation (i.e. a relevant merger situation 
or a special m erger s ituation) involves tw o  media enterprises serving the same 
audience as defined by the Secretary o f State, then there is deemed to  be a reduction in 
the num ber of media enterprises serving that audience fo r the purposes of the p lura lity 
assessment in subsection (2C)®T A ll such mergers, includ ing those invo lv ing an 
increase in levels of control of such media enterprises, m ay be examined fo r the 
purposes of subsection (2C). This means that the Secretary of State can assess whether, 
as a result of the merger, there w ill s till be a suffic ient p lu ra lity  of persons w ith  control

54 Section 58A(6) Enterprise Act 20C2.
65 Section 5SA(8) Enterprise Act 2002. ,
65 Section 58(A)(7) Enterprise .Act 2002 
67 Section 58A(4) Enterprise Act 2002
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of enterprises serving the re levant audience even though the num ber of enterprises 
serving that audience m ay be unchanged.

7.14 W here a num ber of media enterprises w ould  fall to be treated as under com m on 
ow nersh ip  or com m on con tro l fo r the  purposes of section 26 of the  Act®®, they are 
treated as being contro lled  by one person fo r the purpose o f determ in ing w hether there 
is su ffic ient p lura lity  of con tro l o f media enterprises®®. This is because in assessing the 
effect of a m erger on the su ffic iency of p lu ra lity  of persons w ith  contro l of media 
enterprises, the Secretary o f State needs to assess the to ta l num ber o f persons w ith 
contro l of media enterprises and w ha t effect the merger w ill have on the p lura lity  of 
media as a whole. Apart from  the m erging media enterprises, when looking across the 
spectrum  to  assess w ho has con tro l of the rem aining media enterprises, it is im portant 
to  be able to look not ju s t at the owners of those entities, but the contro llers of those 
entities to  get an accurate p icture in relation to p lu ra lity  in order to  carry out the 
assessment relating to  su ffic iency of p lurality.

7.15 A person can have com m on contro l over tw o  or more enterprises under section 26 
of the Act if, in respect of each of the enterprises, he {am ongst o ther th ings) owns the 
enterprise; he has a con tro lling  interest in the enterprise (i.e. m ore than 50 % of the 
vo ting  rights); he has con tro l o f the policy o f the enterprise; or he has material 
influence over the po licy of the  enterprise.

7.16 W hen determ ining w he the r enterprises are under com m on contro l fo r the 
purposes of section 58(2C) o f the Act, associated persons are treated as one person™. 
This provision enables interests held by fam ily  members, business partners etc to  be 

aggregated^b

R a n g e  o f  b r o a d c a s t i n g

7.17 The second of the broadcasting and cross-media public in terest considerations 
specified in section 58(2C) relates to  the irhpact of a m erger on broadcasting content in 
the UK. It refers to  the need fo r the availability, th roughou t the UK, of a w ide range o f 
te levis ion and radio services w hich (taken as a whole) are both o f high quality and 
calculated to  appeal to a varie ty o f tastes and interests.

7.18 This consideration is concerned w ith  safeguarding the qua lity  and range of 
broadcasting when m ergers take place in order to ensure a d ivers ity  of program m ing 
and protect the interests o f view ers and listeners. Assessment o f w hether a particular 
m erger w ill reduce the range and qua lity  of broadcasting in the UK may take into 
account a range of factors.

7.19 It m igh t involve an assessment of the im pact of the m erger on the availability of 
broadcasting services w hich secure program m es dealing w ith  a w ide range of subject 
m atters; which are likely to  meet the needs and satisfy the interests of as many 
d iffe rent audiences as practicable; which are properly balanced in nature and subject

68 See OFT publication "Merger; Substantive Assessment Guidance" (May 2003) paragraphs 2.6 to 2.12
69 Section 58A(5) ~
70 Section 127n)(sa) Enterprise .Act 2002. ■
71 See OFT publication "Mergers: Substantive Assessment Guidance" (May 2003) paragraphs 2.16 and 2.17
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matter fo r meeting the needs and satisfying the interests of the available audiences; 

and which m aintain high general standards w ith  respect to the contents of the 
program m es included in them , the qua lity  of the program m e making and the 
professional skill and ed itoria l in teg rity  applied in the making of the programmes'^. The 
prim ary focus of the test w ill be on an assessment of fu ture plans o f the acquirer, l he 
media owner's plans fo r the broadcasting enterprise, including proposals fo r 
program m e orig ination , program m e content, genre or style of program m ing, as well as 
the overall innovation and am bition of the media owner's plans m igh t all be considered 

relevant.

7.20 In making this assessment, the Secretary of State may nevertheless also w ish to 
take into account the media owner's past com pliance w ith  requirem ents on his other 
broadcasting enterprises to deliver a su ffic ien t range and/or qua lity  of broadcasting 
services in the UK. For example, she m igh t consider com pliance w ith  qualitative public 
service broadcasting rules and radio fo rm a t or localness obligations where relevant.
The assessment m igh t also include the media owner's record in respect of more 
quantita tive obligations such as independent orig ination  and European quotas. In 
particular, the media owner's past com pliance w ith  program m e orig ination obligations 
m igh t be relevant. A ll o ther material factors w ill also be taken into consideration.

C o m m it m e n t  t o  t h e  b r o a d c a s t i n g  s t a n d a r d s  o b j e c t i v e s

7.21 The th ird  broadcasting and cross-media public interest consideration specified in 
section 58 (20  refers to  the need fo r those carrying on media enterprises and those 
w ith  control o f such enterprises to have a genuine com m itm ent to the broadcasting 
standards objectives set out in the Com m unications Act 2003. Under tha t Act OFCOM is 
required to secure the application, in the'case of all te levision and radio services; of 
standards that provide adequate protection to 'm em bers of the public.

7.22 In the Secretary of State's view, the  in tention behind th is consideration is to assess 
w hether persons con tro lling  or carrying on media enterprises post-m erger are likely to 
com ply w ith  the sp irit as w e ll as the letter of the broadcasting standards set down in 
the Com m unications Act 2003. These standards objectives relate to the protection of 
m inors; the p roh ib ition  of material likely to encourage crime or disorder; the due 
im partia lity  and accuracy o f te levis ion and radio news services, and im partia lity  
requirem ents more generally; the exercise of responsib ility  w ith  respect to the content 
of re lig ious program m es; the protection of the public from  offensive and harmful 
materia l; the exclusion of proh ib ited po litica l advertis ing; the prevention of m isleading, 
harm ful or offensive advertis ing and unsuitable sponsorship; the fu lfillm e n t of the 
international ob ligations of the United Kingdom  in respect of broadcast advertising; the 
prevention of undue d iscrim ination between advertisers; and the p roh ib ition  of 

broadcasts of sublim ina l materiaFT

72 cf section 264(4), Communications Act 2003.
73 Section 319(2) Communications Act 2003.
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7.23 In considering the effect o f a m erger on the genuine com m itm en t to  broadcasting 
standards o f those con tro lling  or carrying on media enterprises, the Secretary of State 
may take in to  account a range o f factors. They include the fo llow ing .

7.24 First and forem ost, the Secretary of Stats w ill consider the like lihood that there w ill 
be a genuine com m itm ent to  broadcast standards by the person or persons w ho w ill 
contro l the merged media enterprise. The Secretary of State may w ish to consider the 
past com pliance of any other broadcasting enterprises contro lled  by th is  media owner 
w ith  broadcasting standards in the UK; an assessment o f th is  w ou ld  be qualitative 
rather than focusing s im p ly  on the question of how many in fringem ents, however 
m inor, may have occurred. The media owner's previous com pliance w ith  OFCOM's 
broadcasting standards m igh t there fore  be relevant. In particular, it m igh t be 
appropria te to consider the due im partia lity  and accuracy o f news offered by the media 
owner's other broadcasting enterprises. Evidence of breaches o f UK broadcasting 
standards may be taken in to  account. Another factor relevant to  the acquiring media 
owner's com m itm ent to standards objectives m ight be the com pliance of any other 
broadcasting enterprises it con tro ls  w ith  broadcasting standards in other geographic 
regions or ju risd ic tions. This may add usefully to  the overall assessment of the extent 
to which an enterprise is tru ly  com m itted  to broadcasting standards, w herever it , 
operates. S im ilarly, the record o f any non-broadcasting media enterprise's compliance 
w ith  standards applicable to  those media enterprises m ight also be considered, as 
adding to the overall assessment o f an enterprise's com m itm ent to standards in 
markets where it operates. This w ou ld  include standards im posed under self-regulatory 
regimes.

7.25 A ll other material factors w ill also be taken into account. This m ight include 
com m ents, statements and any other plans.m ade by the acquiring media owner which 
give an indication as to  its com m itm en t to UK broadcasting standards post-merger.
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S E C T I O N  8

P o lic y  o n  in te rv e n tio n  in 
b ro a d c a s tin g  a n d  c ro s s -m e d ia  
p u b lic in te re s t c a s e s
8.1 In principle, the Secretary o f State may intervene in any relevant or special merger 
situations involving media enterprises, including cross media mergers, where she 
believes that the broadcasting and cross-media public in terest considerations are 

relevant.

8.2 The Secretary of State's policy is that, save in exceptional circumstances, she w ill 
consider in tervention only in cases where media ownership rules have been removed 

by the Com m unications Act 2003. These are:

•  mergers invo lv ing national newspapers w ith  more than 20% of the market and the 

Channel 5 licence holder;

•  mergers invo lv ing national newspapers w ith  more than 20% of the market and a 

national radio service;

« mergers invo lv ing a change in contro l o f one or more Channel 3 licences such that 
the acquirer w ou ld  contro l licences accounting fo r an audience share of greater than 
15% (though such acquis itions are less likely to  raise concerns where the acquirer is 
already an existing ITV licence ho lder iri v iew  ,of ITV's proven track record as a public 

service broadcaster);

® mergers invo lv ing tw o  Channel 3 licences fo r the same area;

•  mergers invo lv ing a Channel 3 licence holder and the Channel 5 licence holder;

•  mergers invo lv ing the national ITV licence holder and the Channel 5 licence holder;

® mergers invo lv ing the national Channel 3 licence holder and a national radio service;

•  mergers invo lv ing the Channel 5 licence holder and a national radio service;

•  mergers invo lv ing tw o  or more national radio services;

9 mergers invo lv ing owners from  outside the European Economic Area (except where 
p rio r to the Com m unications Act 2003 there were no restrictions on non-European 

Economic Area ownership).

8.3 If somie of the rem aining restrictions on media ow nership were to  be lifted in future, 
the Secretary of State w ou ld  expect to  consider in tervention in these areas as well.

8.4 In addition, the Secretary o f State's policy is that, save in exceptional circumstances, 
she w ill not intervene in respect of mergers in areas where there are no media 
ownership restrictions and none were removed by the Com m unications Act 2003 (e.g. 
mergers involving satellite and cable te levision and radio services).
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8.5 In relation to areas where there continue to be media ow nersh ip  rules, the Secretary
of State's policy is as fo llow s . ,

8.6 For media owners w ith in  the European Economic Area, it w ou ld  not norm ally  be 
sensible or desirable to  intervene on the grounds of the broadcasting and cross-media 
public interest considera tions since the continuing rules w ill p ro tect p lu ra lity  (e.g. 

ownership o f local sound broadcasting licences),

8.7 However, fo r media owners from  outside the European Econom ic Area, the 
Secretary of State believes it w ou ld  be sensible to consider in terven ing on the grounds 
of the broadcasting and cross-m edia public interest considerations, even where media 
ownership rules continue to apply, since fore ign media ow nersh ip  rules have now been 

removed com pletely.

8.8 In exceptional circum stances, the Secretary of State may consider it necessary to 
intervene in mergers in areas where there continue to  be media ow nersh ip rules or 
where there have never been such rules. The Secretary o f State w ill on ly  consider 
in tervening in such a m erger w here she believes tha t it may give rise to  serious public 
interest concerns in relation to any of the three considerations. During Parliamentary 
debate of these provisions, M in is ters suggested tha t these m igh t include circumstances 
where a large num ber of news or educational channels w ou ld  be com ing under single 
contro l, or if someone were to  take over all the music channels. The Secretary of State 
may consider in tervention if a prospective new entrant to  local radio ownership has not 
shown a genuine co m m itm en t to  broadcasting standards in o ther media or countries. 
The Secretary of State is not currently  aware of any other types of cases in which 
exceptional circumstances m igh t arise. She has also taken the v iew  that an adverse 
public interest find ing  by a previous regulatory au thority  in to  a proposed merger is not 
necessarily in itse lf an exceptional circumstanceinheriting in tervention ; such cases 
should be considered in ligh t of the reasons fo r the adverse fin d in g  and if the law has 
been changed to a llow  the so rt of concentration resulting from  the merger.
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S E C T I O N O'

E n f o r c e m e n t
9.1 Under the FTA newspaper m erger regime, the prim ary means o f enforcem ent was 
through the requirem ent fo r  prio r consent, w ith  crim inal sanctions and nu llity  of the 
transaction applying in the event of a breach. W ith  the removal of prenotification 
requirem ents and crim ina l sanctions, m ore extensive provis ion has been made in 
relation to remedies and enforcem ent powers in relation to  the newspaper mergers. 
However, fo r the m ost part, the enforcem ent powers of the Secretary of State in 
relation to media public in terest cases m irro r the powers of the decision-making 
authority  in relation to the m ainstream m erger regime.

Interim measures
9.2 The OFT and the Secretary of State have in terim  powers that are intended to ensure 
tha t the effectiveness of a reference or subsequent remedies is not prejudiced by action 
taken by the parties in the period o f consideration of a merger^'^.

Final measures
9.3 Where the Secretary o f State has made an adverse public interest find ing, the final 
decision on remedies w ill be hers, a lthough the CC m ust make recom m endations in its 
report where it has decided tha t the m erger operates, or may be expected to operate 
against the public interest®, and OFCOM may also give advice to  the Secretary of State^®.

9.4 The powers that w ill be available to  the Secretary of State in the event of an ; 
adverse public interest fin d in g  are essentially equivalent to  those applying to  the 
m ainstream Enterprise Act 2002 m erger regime'’'̂ . However, remedies to an adverse 
find ing  on the basis of a newspaper public in terest consideration, or a broadcasting 
and cross-media public in terest consideration in the case of cross media mergers 
invo lv ing newspapers, m ay be d iffe rent in character to  the remedies directed at 
com petition detrim ents w ith  which the Act provis ions are principa lly concerned.
As a result, specific provis ion has been made to a llow  all remedies tha t have been 
considered appropria te in the past in cases invo lv ing  newspapers to continue to be 
used in the future^®. The non-exhaustive list of such remedies^® includes provisions:

« altering the constitu tion  o f a body corporate (whether in connection w ith  the 
appoin tm ent of d irectors, the establishm ent of an editoria l board or otherwise);

® requiring the agreem ent of the Secretary of State before the taking of a particu lar 
action (including the appo in tm ent or dism issal of an editor, journa lis t or directors or 
acting as a shadow director);

74 Paragraph 2, Schedule 7 Enterprise Act 2002.
75 Section 47(7) Enterprise Act 2002.
76 Section 105B(1) Enterprise Act 2002.
77 See Schedule 8 to the Enterprise Act 2002.
78 See for example the conditions imposed on the consent given following the 1994 DMGT pIcTT Bailey Forman Ltd Report IP,'94/730,

5 December, 19941. See also the press release P/2002/20'3 of 2S March 2002 announcing the revocation of all but one of the conditions.
The provisions relating to the editorial board were retained.

79 See Paragraph 20A(4) of Schedule S to the Enterprise Act 2002,
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« attaching cond itions to the operation of a newspaper;

® proh ib iting  consu lta tion  o r co-operation between subsidiaries.

A p p e a ls

9.5 Any person aggrieved by a decision of the Secretary of State in relation to  a m erger 
raising a media public in terest consideration may appeal to  the Com petition Appeal 
Tribunal, which m ust apply the same principles as w ould  be applied by a court on an 
application fo r jud ic ia l review®®.

80 Section 120 Enterprise Act 2002,
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S E C T I O N "1
I U

Tra n s itio n a l p ro v is io n s  fo r  
n e w s p a p e r  m e r g e r s
10.1 The newspaper m erger provisions of the Act, in troduced by the Communications 
Act 2003, came into force on 29th December 2003. The transitiona l arrangements that 
w ill apply to newspaper mergers are set out in paragraphs 59 to 62 of Schedule 18 to 
tha t Act.

10.2 Paragraph 59 provides tha t the new provisions w ill not apply to any transfer of a 
newspaper or of newspaper assets that has already taken place as at the 
com m encem ent date of these provisions.

10.3 Paragraph 62 sets out provisions applying to conditional consents that have been 
given under the FTA. Existing consents are unaffected and w ill continue in effect as 
consents given under the FTA. However, where these consents have conditions 
attached to them, such tha t the party concerned is subject to ongoing obligations, 
paragraph 62 provides tha t the Secretary of State may accept undertakings in lieu of 
the conditions on the consent. Acceptance of an undertaking w ill be at the Secretary of 
State's discretion but, if accepted, any such undertaking w ou ld  then be treated as 
equivalent to an undertaking given to the Secretary of State in a public interest case 
under the Act. Such undertakings could relate to com petition  or to general public 
interest obligations or both and so in deciding w hether to accept such undertakings the 
Secretary of State can, in particular, consult w ith  the OFT or OFCOM or both.
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c nvJt.
1  i

I I I

E C  M e r g e r  R e g u la tio n
11.1 The assessment of the com petition  aspects of large international mergers which 
satisfy certain ju risd ic tiona l criteria fa lls  to be considei'ed by the European 
Commission's C om petition Directorate under the EC M erger Regulation^h In any such 
qua lify ing  case invo lv ing newspapers or broadcast media enterprises, therefore, the 
com petition assessment w ou ld  be made by the European Com m ission, rather than by 
the UK com petition authorities under the m erger provisions of the Act. However, 
M em ber States may take appropriate measures to protect the ir leg itim ate interests, 
including p lura lity  of the media^T and accordingly the public interest merger regime set 
out in the Act may still app ly in relation to the assessment of the im pact of such 
transactions on the media public in terest considerations®^.

11.2 A European in tervention  notice m ay be issued by the Secretary of State if  the 
m erger meets the standard ju risd ic tiona l thresholds and she believes that a specified 
public interest consideration is relevant to the case®'*.

11.3 If a European in tervention  notice is issued citing a media public interest 
consideration the com petition  aspects of the case remain w ith  the European 
Commission, but OFCOM w ill report to  the Secretary of State on the relevant media 
public interest consideration and OFT on jurisd iction®  w ith in  the tim e  period specified 
by the Secretary of State. The Secretary of State can only refer the m erger to the CC, 
or seek undertakings in lieu of reference, on public interest grounds.

11.4 The Secretary of State may issue a European intervention notice where the case 
has been referred to the European Com m ission under article 4(5) of the EC Merger 
Regulation. If there is no relevant m erger s ituation, and the case fa lls to the EC Merger 
Regulation, the Secretary of State m ay nevertheless issue a special in tervention notice 
if the relevant ju risd ic tiona l criteria are satisfied; again, the Secretary of State does not 
receive a report on the com petition  aspects of the case, w hich remain w ith  the 
European Commission.

11.5 In deciding w hether to  intervene on media public in terest grounds in a case which 
falls to the European Com m ission the Secretary of State w ill consider the factors set 
out in the section "In te rven tion  by the Secretary of S tate" in Chapter 4 above. She w ill 
aim to take an in itia l decision on intervention in the tim escale set out in chapter 4.

11.5 In certain circum stances the OFT can seek the repatriation of the com petition 
aspects of a case, using A rtic le  9 of the EC M erger Regulation® and the parties to the 
m erger may also ask fo r the merger to  be considered dom estically notw ithstanding

81 Council Regulation 139/2004/EC
82 Ariicle 21(4) Council Regulation 139/2004/EC
83 See in parricuiar section 67 Enterprise Aci 2002 and the Enterprise Act 2003 {Protection of Legitimate Interests) Order 2003, as amended by 

the Enterprise Act 2002 and Media Mergers (Consequential Amendments) Order 2003 which will apply where there is a relevant merger 
situation.

84 Section 67(1) and (2),
85 See the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003, as amended.
86 See OFT Publication "Mergers: Procedural Guidance (May 2003)" paragraph 9.11
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the fact that it fa lls  to  the EC M erger Regulation, under article 4(4) o f tha t Regulation.
If an article 9 or 4(4) request is successful, the OFT w ill be carry out the com petition 

assessment under the Act.

11.7 if a European in te rven tion  notice is in force in a case w here an article 9 or 4(4) 
request is successful, it w ill no longer be applicable (as a reference under e ither section 
22 or 33 of the Enterprise Act is now possible)®^ The Secretary of State w ou ld  then be 
able to  issue an in tervention  notice w hich w ou ld  trigge r a com petition  and public 

interest report.

11.8 If the OFT is considering w he ther to seek repatriation of the case under A rtic le  9 
the Secretary o f State may consider delaying in tervention to avoid issuing both a 
European intervention notice and an intervention notice on the same case.

11.9 If the case has been referred back to the UK under article 9 or article 4(4) and an 
intervention notice is in force the Secretary of State w ill decide w hether to make a . 
reference or seek or accept undertakings in lieu of a reference w ith in  45 European 

Com m ission w ork ing days®T

87 Section 67(1 )(b) Enterprise Act 2002.'
83 See section 46A Enterprise A ct 2002, as inserted by the EC Merger Control (Consequential Am endm ents! Regulations 2004,
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A N N E X  A

P u b lic  in te re s t in te rv e n tio n  o n  
m e d ia  p u b lic  in te re s t g r o u n d s  
p ro c e s s
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A N N E X  B
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Public Interest Intervention timetable -  Pre-notified merger
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- Special Public Interest Intervention timetable ■
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A N N E X  C

C o n t a c t  d e ta ils
For fu rthe r in fo rm ation  about the media mergers public in terest regime, contact.

Consumer and Com petition Policy Directorate,
Departm ent of Trade and Industry,

1 V ictoria Street 
London SW1H OET

T e l;  0 2 0  7 2 1 5  6 9 5 4 / 5 0 0 9

F a x ;  0 2 0  7 2 1 5  6 5 6 5

DTI switchboard; 020 7215 5000
DTI website: http;//www.dti.gov.uk/ccp/topics2/mergers.htm

or

Head of Market Intelligence 

Office of Com m unications 

Riverside House
2a Southwark Bridge Road .

London SE1 9HA

Tel: 020 7981 3476 
Fax; 020 7981 3406
Ofcom website; http;//w w w .o fcom .org.uk/ ,

For ord inary merger inqu iries, or to  obtain.copies of the m erger notice fo rm  or 

com m on notification fo rm , contact.

The Mergers Branch 
Office of Fair Trading 
Fleetbank House 
2-6 Salisbury Square 
London EC4Y 8JX

Tel; 020 7211 8915/8917/8918 
Fax: 020 7211 8916 
OFT sw itchboard: 020 7211 8000 
OFT website; h ttp ://w w w .oft.gov.uk
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