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POSSIBLE ACOUISITION BY NEWS CORPORAION OF BRMSN SKY BROADCASTING GNOUP PLC

Pre|iminaryBrie|ingbyNewsCorporationtotheDepartmentofBus|ness''- 
tnnovatiori"no skills and t e office of communications

1. INTRODUCTION

l.l This brieting paper relates to the possible ojtel uy News Gorporation ("News") to acquire

the entire issued and to Oe issuJJ sfrare capita[ of British Sky Broadcasting Group plc

("Sky'll that News does not already own (the'Transaction")'

l.2TheTransaclionisaconcentrationwithaUniondimensionandisthereforesubjectto
mandatory notiiication to, and approu"tby,.thejuropean commission (the "commission")

under the EU Merger Regulatiorit;gur,rrat. Pre-notification contacts are underway with

the Commission'

1.3 The Transaction would be subject to the uK city code on Takeovers and Mergers' lt is

therefore important for transactiln'pr"nning "nd 
fin"n""ability purposes that News can

ensure, as far as possible, an etficient and speedy review of the.Transaction under

relevantmergercontrolrules.n""ogni.ingthatiheTransactioncouldbeintheinterests
of sky,s ,n"i"noio"rs in the f"tr;;, ;;Jirr"at outaining any necessary merger clearances

would facilitate such an ott"r, sry nas agreed.to 
"o-6putlte 

with News in seeking those

clearances. rn tni".ontext, sky nls revieweo this preliminary briefing paper'

1.4 The purpose of this preliminary briefing paper is to provide the Department of Business,

lnnovation and skills and ofconi*in 6irr.'ground information on the Transaction and its

uK context. This paper i, " 
*rrury irote of the key points of relevance to the

Department'sappraisaloftheTransaction.Thepartieswoutobehappytoprovide{urther
detail ii helPful'

1'5Forthereasonssetoutbe|lll,thepartiesdonotconsiderthattheTransactionralses
grounds t"iii" s".i"t"rv ot state toieusiness, rnnovation and skits ("sos") to intervene

in the Transaction pursuant ,o'F"nl, cnapte' z ot tne Lnterprise Act 2002 ("EA02")' and

in compliance with Artic|e- 21 EUMR, in order to protect the plura|ity of the media, as

defined in section 58(2C) EAOZ'

l.6Asyouwil|appreciate,.themafiersdisc|osedinthisbriefingpaperarehigh|ysensitive.
Thereiore, the information proi"ioed should not be ;is;toseJ io tnird parties beyond the

relevanr case teams at the d;;;;i and olcom who are dealing with this matter

without the parties' prior written consent'

2. Ovenvlew or rneTRnNSAcrloN

The Parties

2.1News:Newsisadiversifiedglobalmedia:?mpalyYi,!:|":':':::ineightindustry
segments: fitmed entertainmJni'iJ.ui.iont cable network programming; direct broadcast

satellite television; integratejm"i[.1ing services; ne*spup"rJ and information services;

book publishing; and other. N;;.-;"; a market capiiirisatiol o],:lPtotimatelv us$35

biilion, had total assets "" 
oi'ii'ftf"ith 2010 ot appro*imtely US$5 billion and total

annuar revenues of approxim"riv tissso bi*ion torli'.'b fiscaiyear ended 30 June 2009'

2'2TheactivitiesofNewsareconductedprincipallyintheUnitedStates,Continenta|Europe'
the Unit; il;'d|m' Australia' Asia and Latin America'

2.3 News is a Deraware corporation whose shares are risted on the New york and Austra'an

.StockExchanges.Newsn""u''.ondary|istingontheLondonStockExchange'
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2.4 News owns 39.1% of the shares in Sky, which entitle it to exercise 37.1 9,"k ot the voting

rights in Sky. News considers that, at present, it enjoys an ability materially to influence

the policy of SkY.

Z.S Sky is active in a number of economic sectors in the UK and lreland. In particular, Sky

produces and acquires TV content which it uses to create linear TV channels, including

the Sky News HD 24 hour rolling news service, and provides wholesale news

programming to the commercial public service broadcaster ("PSB") channel, five, as well

as providing news content to a number of commercial radio stations; wholesales its W
channels to third party cable and IPTV operators for them to retail to their subscribers;

retails its own and third party pay TV channels to its direct-to-home satellite subscribers

(including both private and commercial customers), over the internet via Sky Player and

through mobile technologies, as well as retailing certain ol its channels to IP-TV

subscribers.

2.6 Sky also broadcasts a number of its channels free to air via DTH satellite and via DTT.

Sky distributes its own and third party audiovisual programming via the services known as

Sky Player and Sky Anytime on an on-demand basis; produces and distributes to its DTH

satellite subscribers a number of listings magazines (SkyMag, Sky Sports Magazine and

Sky Movies Magazine) featuring edltorial about current and future programming on the

DTH satellite platform; via its subsidiary Amstrad, manufactures and sells set-top-boxes;

provides retail broadband services and telephony services (only in the UK), and certain

internet-related services to consumers; through Easynet Global Services Sky provides

managed neMork and hosting services to businesses; through its advertising sales

house, 'Sky Media', sells advertising and sponsorship on its own and third party channels,

around content available on Sky Anytime and Sky Player, as well as selling advertising

space and sponsorship online; provides interactive services on Sky's DTH platform; and

provides fixed odds betting services.

2.T Sky is a UK public company whose shares are listed on the London Stock Exchange.

Rationale of the Transaction

2.8 Sky has achieved significant success over the years and News believes that the business

would continue to have a successfulfuture under News' outright ownership.

Z.g News believes that increasing its shareholding in Sky is a sensible step for News at the
present time and a good use of News' available cash resources. The Transaction would

irprove the quality of News' earnings by expanding the geographic diversification of

News' earnings base, reducing the concentration on cyclical advertising revenues and

increaSing News' access to direct cgnsumer subscriptiOn revenues.

The Transaction structure

2.10 The Transaction contemplates the acquisition by News of up to 100% of Sky's shares.

After the implementation of the Transaction, News would exercise sole controlover Sky.

2.1'l The Transaction would be subject to the City Code on Takeovers and Mergers and would

be implemented by way of a public otfer or court approved scheme of arrangement.

Timetable and regulatory review

212 On 15 June 2010, News made an announcement pursuant to Rule 2.4 o't the City Code

on Takeovers and Mergers of a possible otfer to acquire the entire issued and to be

issued share capitalof Sky that News does not already own.

Hogan Lovells
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2.1g PUrSuant to a cooperation Agreement entered into by News and sky on 15 June 2010'

Sky has .gr.rJio'"o-operatJ with News in seeking any necessary merger clearances in

re|ationtotnerransactionfromthere|evantmergercontro|authorities.

2.14 For further details, please refer to the News press release dated 15 June 2010 at Annex l'

3. JURISDICTION

3.lTheTransactionwouldbeaconcentrationwithaUniondimensionwhichwouldbesubject
to mandatory notitication to the Commission'

(a)Newsdoesnotcurrent|yexercisedecisiveinfluenceoverSkyforthepurposesof
theEUMR.Basedontr,u-"tt'ndanceatSky'slastthree.genera|shareho|der
meetings, News, current izig,,t of the voting rights would not allow News to

exercisethemajorityofthevotingrightsatthenextmeeting.

(b)ThejurisdictionalthresholdsundertheEUMRaresatisfiedas:

(i)thecombinedwor|dwideturnoverofNewsandSkyexceededEuro5
billion in the most recent financial year;

(ii)eachofNewsandSkygeneratedturnoverintheEuropeanUnion
exceeding Euro 250 million in the most recent financialyear;

(iii)NewsandSkydidnotgeneratemorethantwothirdsoftheirUnion-wide
turnover in one 

""0 
in" same MemOLr state in the most recent financial

year.

3,2NewsconsidersthattheCommissionisthemostappropriateauthoritytoreviewthe
Transaction in its entirety ov ,"i"*"" to it, possioiaiit"it. on competition and that the

conditions to request a relerral b-ack io ttre uK unOer nrticle 9 of the EUMR are not rnet in

this case because the Transaction does not threaten to atfect significantry competition in a

distina market within the uK, nor wit it affect 
"o,np"tition 

in anf distinct maket within the

UKthatdoesnotconstitutea.suostantia|partofthecommonmarket.Newsisengaging
with the oFT in order to 

"ppr,"Jtn-"-orr 
or the Transaction and to discuss any concerns

which the oFT might identify ". 
i" r,t potential itpaciof the Transaction on competition

in the UK'

4. PUBLIC INTEREST GOHSIOERAIOHS

Legal tramework for plurality assessment

4.lTheTransactiondoesnotraisegroundstojustify'thesoSinterveningonpublicinterest
srounds il;",,; Fart 3, d;pi;;; iAo2 io ptote"t the pluralitv of the media'

4.2ltissubmittedthattheTransactionwi||notgiverisetoanypublicinterestconcernssuch
as to justify an intervention because:

(a)theTransactiondoesnotfal|underanyScenarioscontemp|atedbytheSoS'policy
on int"ttntion in media public interest cases;

(b)therewillbenomateria|eftectontherangeorqua|ityofplura|ityofnewsmedia
available to any relevant audience;

(c)evenifthesosWeletoconsiderthattherewou|dbeareductioninpluratityasa
result of the acquisition- J-iu jr*control tottowing the Transaction' there will be a

sufficient number and diversity of sources of newJto protect plurality; and

(d)theregu|atorylrameworkcontainsfurthersafeguardsofplura|ity.
Hogan Lovells
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Absence of plurality concerns

Submission 1: The Transaction does not fall under any seenarios
contemplated by the SoS' policy in media publlc interest cases

4.3 The SoS has published guidancel on the circumstances in which he would expect to
intervene in a rnedia merger on public interest grounds. The guidance makes clear that
he would generally expect to interuene only in cases where the transaction would

otherwise have been governed by media ownership rules which have been removed by

the Communications Act 2003. The cases that come within this category relate to
mergers involving:

(a) owners of national newspapers with a market share in excess of 20'/. and
Channel 5;

(b) owners of national newspapers with a market share in excess ot 20/" and national
radio;

(c) Channel 3 and national radio;

(d) Channel 5 and national radio;

(e) two national radio stations; and

(f) a takeover of a Channel 3licensee.

4.4 None of the above scenarios would arise as a result of the Transaction.

4.5 The SoS's guidance also contemplates intervention in other "exceptionalcircumstances".2
The only such cases cited are ones where:

(a) a large number of news or educational channels would be coming under single

control; or

(b) a single person were to take over all the music channels.

4.6 The Transaction would not give rise to either of these exceptional outcomes.

4.7 Nor is there any other reason to consider the Transaction to be "exceptional" and

othenruise warranting intervention. ln particular:

(a) there is no or no material overlap in the pafiies' activities in UK newspapers or
television news;and

(b) neither of the parties uses any scarce spectrum resources or otherwise benefits
from any special privileges (such as, for example, public funding). They do not,

therefore, enjoy advantages which cannot be replicated by others.

4.7 Moreover, the legalthreshold for an adverse public interest finding is high, and there is no
prospect that the Transaction would give rise to concerns which might meet such a
threshold. The guidance of the SoS makes clear that an adverse public interest finding

would be justified only where a transaction gave rise to "unacceptable levels of rnedia

and cross-media dominan@" (emphasis added)3 and/ or a "srgnificant reduction in
plurality in relation to any relevant audience" (emphasis added).4 As explained further

t Enterprise Act 2002: Public Interest Intervention in Media Mergers, Guidance on the operation of the public interest

- merger provlsions relaUng to newspaper and olher media mergers, May 2004 ("DTl Guidance").
' DTI Guidance, para.8.8.3 DTI Guidance, para.7.7.o DTf Guidance, Wra.7.11.
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below, post-Transaction there would remain a sufficient number and diversity of sources

of news to Protect PluralitY'

submisslon 2: There would be no material etfect on the range or quality of

PluralitY

4-g News is atready entiiled to exercise 37.19% of the voting rights in Sky, and News

considers that it would already be deemed to enjoy an ability materially to influence the

poticy of Sky (as the Gompetition Commission ("bd) assumed in Sky/tT\f)' Under the

uK threshoroslaio out in in" ur merger legislation and the pturality test set out by the

Court or appJafl;;ky)ir'f ,Sky and 
-tte*slre 

together already deemed to constitute a

single controller of media enterpr'rses. Section see(s) EA02 essentially provides that,

where there is any degree ot controt over one enterprise by another (i'e'' under any of the

three measrrl, & coitrol in EA02, being at minimum "materiat influence"), both of them

havetobetreatedasunderthecontrolofon|yoneperson.

4.g However, in Sky/lTV, the Court of Appeal aiso made clear that' in assessing whether a

further r"rg.I (".g.-N"*r' acquisition of de iure control of Sky) has an adverse effect on

plurality, it isnece-ssary not just to count the number of independent controllers of media

enterprises*no"r"""tiurinthemarket,butalsotoevaluatewhetherthenewmerger
adveisely aftects the quality oi plurality'

4-10 NewS sUbmits that the Transaction cannot be expected to have any adverse effect on the

range or quality of plurality of relevant media'

4.llByvirtUeOfitSexistinginterestinsky'Newssubmits.thatitisalreadydeemedtoexercise
somedegreeofinf|uen",ou",st.y.Supportfor.thiscontentioncanbefoundinthe
detailed and lengthy review ot tn! aivfrv'transaction by the oFT' the CC' ofcom and

the competition Appeal rriuunail""orl, *l?r: the uK authorities have assumed that

News exercises material inttuencetver sky within the uK merger controlframework:

(a)TheoFTstatedthat,[BSkyB's]largestshareholderisNewsCorporation(News
corp) with a 39.02 per cent itarJ, a-long with several directorships' which is

sutficient to conter control over BSkyB"'E

(b)TheCCassumedthat,Jorthepurposes-ofitsanalysisoftheimpactofthe,lTV
acquisition on plurality oi n"*r, "N.*" corporation had material influence over

BSkYB'"e

(c)ofcomtook.-intoaccountthelinksbetweenNewsandSkyinitsp|urality
assessment'10

(d)TheCAT,sjudgmentrecitesthatCIcom,initsinitialreporttotheSoS,"assumed
that Sky is or may Oe cor*rotted by News g:'.ry1|;:,'1 (39'1% shareholding held

trrrougnanurnberofNewsCorporationsubsidiartes;"...

4.12Thus'onthisbasis,assources.ofnews(vianewspapersandTVnewscoverage),News
and sky may be considered to be ;;i';i;llt i;de;e;dent lrom one another even before

7

l0

lt

Acuuisition by British sky Broadcasting Group Plc ol 17'9% of the shares in ITV Plc' Report sent to secretary of state

1ae nnt, 1 + december 200?,.1i11' 
,5 S; Er^rna civ 2 - case Nos G1 200&3053 and 3066.

'3388';'t"i,';:#li';l);,!ll;iiiiot llgf 9' 2 -case Nos Gl2008/3053 and 3066'

esiva v competition cr^^iJiiiz6j6i ewcn civ 2 - case Nos Cl 2008/3053 and 3066'

Acquisttion by British srv sr;ilr:l,g 6rouP plc or 
" 

rz]s p"t t""t tart" in ITV plc' oFT Report to the Secretary oi State

rutJ,:iffi.fr'l1ilyi,?l3ill33l,rff'3;i,to ,o ot 17.vhof rhe shares in rrV prc, Report sent to secretary of state

S:trh$ffi1Tfft"ti,:i#:i3L1; o*"r* to.section a4A or the Enterprise Actzooz ot British skv Broadcasting

plc's acqulsitlon or a t 7'g"rJJj''JdOing in ITV plc' 27 Aoil2oo7 ' Wtas 4'4'4'7 '

Brttish sky Broadcastins J"a;;e;;:rt; c?i^ir"ii'ii-iLliiirv ot state and virsin Media tnc v conpetition

commission and secretary or-ii"ii,-irzooal cAT zs),-iudgtment of 29 slptember 2008, pata' 247 '

Hogan Lovells
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the Transaction. Accordingly, due to the existing links bstween News and Sky, the

Transaction willnot result in a materialchange in the range or quality of plurality.

Submission 3: There wlll remain a sufflcient number and diversity of
sources of news to protect plurality

4.13 Even if the SoS were to conclude that there might be a reduction in plurality as a result of

the Transaction, any reduction in the range and diversity of the sources of news provided

to audiences served by News and Sky cannot be expected to be qualitatively significant
such as to justifY intervention.

4.14 Post-Transaction there will remain a sutficient number and diverstty of sources of news to
protect plurality. In Particular:

(a) there is no overlap between the parties in the supply of newspapers;

(b) there is no material overlap between the parties in the supply of UK television
newst';

(c) Sky News has a very small share of overallviewingr3 and accounts for a relatively

small share of television news viewing. ln considering any potential reduction in

the number of controllers of media enterprises serving relevant audiences for
news, account should be taken that:

(i) Sky News itself accounts for only 4.9o/o of television news viewingla;

(ii) Ofcom recognised that Sky News'share of UK television news remained
"small in comparison to PSB news broadcasters."ls This remains the case
today. Audiences for all rolling news channels are, at any one time, a

smallfraction of those ailracted to news on PSB channels;

(d) neither Sky nor News will in the future determine the editorial policy of any other
major broadcaster. Although Sky provides raw news data and content to five,

Channel 5 Broadcasting Limited owns and controls the editorial policy of its
channels, including any news programming, and is the regulated broadcasting
service provider under the Communications Act 2003;

(e) there is a strong culture of editorial independence within UK television news
production, which will continue to be effective in preventing any preiudice to
independence and diversity of views. ln assessing the Sky/ ITV transaction, the

CC noted in relation to that transaction that the "evidence ... received suggested
to [the Competition Commission] that there was a strong commitment to editorial
independence across television news broadcasting which would lead to editors

resisting any direct board intervention or interuention from shareholders to set the
news agenda"16;

(f) in any ovent, when analysing plurality in relation to any relevant audiences, the
parties would draw attention to several facts which suggest that, even after
completion of the Transaction, there would remain a sufficient degree of plurality

The Fox News channel is available on Sky's DSat platform; however, this channel is a r+transmission of the US channel
and does not produce or comprise any UK specific news programming. See para 3.80 of New News, Future News. The

challenges for digital news after Digital Switchover, 26 June 2007 (Ofcom).

For each of Aprll to June 2010, Sky News' share of monthly multichannel viewing was 0.7%, 0.9% and 0.6010 respectively

(source: BARB http//www.barb.co.uk/reporVmonthlyViewing?-s=4).
October 2006. Source: BARUTNS Infosys, Magentum analysis, all hours. Cited in New News, Future News, The

challenges for digital news after Digital Switch'over, 26 June 2007 (Ofcom)' Figure 3.2.

New News, Future News, The challenges for digital news after Digital Switch-over, 26 June 2007 (Otcom), para. 3.36.

Acquisifron by British Sky Broadcasting Group Plc ot 17.9% of the shares in ITV Plc, Report sent to Secretary of State

(BERR), 14 December 2007, para. 5.68.

t2

t5

t6
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intheprovisionofnewstoanyre|evantaudiencetoobviatetheneedforany
Public interest intervention:

( ) 
["3i+Hl:::'ff1'"'Yil'""'l;Tli[1]"::n'?.t'fii"':l]1':Ti:if;il;
traditional print meoia, tn" int"'n.t, radio and TV (both free-to.air and pay

TV);

o ir.";:Jff:",#\ff [?i#l"fi ;i +iT#:;T?#: :J[:? hl',,fiiJ

Sourcesfortheirnews"inctudingtraditionalprintmedia,theinternet,radio
and TV17;

(iii) 
:::i.g'[:3:H$::iH ["*#' J:*:'.ll* :'J1 fi"i:iy'J,l']'l'i*:
will visit several o[i"r"nt news-websites each week, whilst a third of

viewers actively *"iln t"r"uision news from more than one sourcett:

( v) 
];lldjffi:';j:',:1i'::il: [ilHj!q'::**i*H:T:':ililil3i
above, Sky's share of auOience viewing is small by comparison with that of

other Providers;

(v) 
il:n J,xy1J:,:i:i":::,::,"T".ff:"H':??,iJ ffI"""TS ;'ffJ"tril;
provided as part oi glnerat entertainmlnt services owned and controlled

by a numbe, or mJL enterprises, it cannot be said that, post-Transaction,

there woulO oe a]..r insu*i"iunt number of media enterprises serving

relevant audiences'

Submission4:Theregu|atory|rameworksafeguardsp|ura|iiy

4.15Te|evisionnewsprovisionis'subjectto'SeP?]1-e^.|.?9.^u]"'o"mechanismsthatimpose
specific *,"nJ"'d" relating to the quality of news provlslon'

4.16 In terevision news, reguratory mechanisms, incruding 
,quarity c,ontrors' and obrigations to

present news with ,d,y" 
Mlli"i'trt 

.""t"ineo in 5';ot't Broadcasting code and in

relevant broadcasting licences'",-ir'0u." ,n" scope for influence over editorial content by

owners of teLvision channels which broadcast news'

4.lTThepartiessubmitthattheTransactionshouldbeviewedagainstthisregulatory
environment. In this context, tn" ,"ng" of inlormation and views availabte to relevant

audiences would not be 
"Ou"rr"iy 

attJcleO tottowing the Transaction' . 
Such safeguards

will continue to operate in add*lro;; ih" strong "rti,i" 
of editorial independence within

news produ-ction *r.i.n is well 
"...pt"0 

(see, further, Submission 3).

5. Coltcuustont

5'lThepartiessubmitthattheTransactionhasnoadverseeffectontherangeofinformation
andviews"'"ir"or".there|evantaudiencesonthebasisthat:

r7

t8

r9

*,-r,t*:-'l'.ffiiffH::H#::,'?:"',i",Hi,i'1ljlE5'ffiIiTi:"J"#'l'si,lBroadcastins 

Group

'pi" 

"i 
ii.g"z-"tjl" :l1i: I to tne cc,s Report in rdfi;'('GuiJ'ii* uv stitish skv etoadcastins Group Plc ot 17 'r/"

See Fiqure 6 of Appenolx I ro urt' vv -^'l:t^:-'-': -;""-.- rpinn\ 
'a 

December 2007)'

fi:xijffiT,Sdffffi :',"#fii!U{l#.!:"'Jil.,,."*i.[3g$,ffi ;'hoursnea{ca{{]rle?I:el

news prosrammr, .:.. TH_".I^g-"I 
and midnrsn ,. ffi; lilr''lf;d;#;l Jt'trr ut tt t"sh quali$ and deal with both

'iliti#lil i"temational mafiers'" 
Hogan Lovers
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/r\ rhe Trnneaetion does not fall under any scena.rios eontemplated by the SoS' policy
\q/ lr rv | | sr.sqel.\

on intervention in media public interest cases;

(b) there will be no material etfect on the range or quality of plurality of news media

available to any relevant audience;

(c) even if the SoS were to consider that there would be a reduction in plurality as a

result of the acquisition of deiure control following the Transaction, there will be a

sufficient number and diversity of sources of news to protect plurality; and

(d) the regulatory framework contains further safeguards of plurality.

Therefore, the Transaction does not give rise to any potential concerns which would

justify the SoS intervening in the Transaction on public interest grounds.

The parties would be happy to provide further information in relation to any of the points

raised above and to meet with staff, if helpful.

Should you have anY questions, please do not hesitate to contact John Pheasant (on

- 

or email at ordirect line
Suzanne Rab (on direct line

io(
or
line

email at
.-Andrea Appella at News (on direct

--oremail 

at

20 July 2010

Hogan Lovells



-9-

Annex I

News Press release dated 15 June 2010

News corporation Proposes Tg TT. Board of British slqy Broadcasting Group Plc A Cash

ott", ot 7b0 
""n". 

Jlf;=";";#hfiii'Xpg:flJ#adtastins Group Prc shares rt Does
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