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From: Bavasso, Antonio:CO (LN)

Sent: 17 May 2011 11:04

To: 'Nicholas Scola’

Cc: Sheldon Mills; clive.carter yammmmmmm ; Stephen.Unger e, 1an Windle;

John Webster; Marco.Marini. essssssssme Nuala Cosgrove; Jess Hinings;
Jeff Palker ecossessssssme Andrea.Appella s <
Anil.Jhingan s . Long, Dominic:CuL (LN); Darbon, Cemry:CO (LN)

Subject: News' response to OFT/Ofcom mark up of UIL of 13 May (0012561-0000367)
Categories: Copied to Virtual File

Attachments: CO+#14089135-v1-DV__OFT_UlLs_13_May_-_UliLs_17_May.pdf
FolderLibrary: co

FolderNumber: 12977143

Matterlnf"d'rmation: MATTER_ID:0000367|CLIENT_ID:0012561

OriginalSubject: News' response to OFT/Ofcom mark up of UIL of 13 May

ProfileOnSend:  YES

CONFIDENTIAL

Nick - further to our call | enclose a mark up against the draft you sent us on 13 May.
We have discussed the minor change in section 2.1 which | trust will not be problematic.

You will see the language that | would propose to include in section 7.2 instead of the sentence starting
with "in accordance” at the end of section 5.1. We would submit that this language, coupled with the
Secretary of State's right of approval, would give the comfort that you seek to achieve and avoids lack of
clarity as to News' UIL obligations in relation to the operational agreements.

As discussed we have made some minor changes to the language in section 6 and referred to "best
endeavours" which is standard practice in relation to obligations which iavolve a third party such as the

monitoring trustee.

Finally in relation to the new section 10 | have adapted the language that you have proposed. In our view
some of the language that you proposed is not appropriate in this context and duplicated provisions which
were already contained at the end of clause 7.3. We have added part of the language you proposed in

" section 10 to clause 7.3 which is now in a new clause 7.4. As discussed we also take the view that
imposing an automatic reporting obligation on the Monitoring Trustee is an unnecessary cost and burden
given that the previous approach already provided for a duty to report promptly any breach (hence
absence of reporting simply means no breach). However in order to close this point News is prepared to
accept a reporting obligation as set out in section 10.1 of the attached draft.

All other changes are typos or minor corrections for consistency.

In relation to your specific query on the Brand Licence the Brand License Fee is payable on net revenues
after advertising sales commission and margin, but before income tax.

Please let me know if you wish to discuss further.
Regards

A.

ANTONIO BAVASSO

PARTNER
ALLEN & OVERY LLP

03/04/2012
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www.allenovery.cont/antitrust

ONE BISHOPS SQUARE
LLONDON

El 8AD

UNITED KINGDOM

DIRECT -
Tew +44 (0120 3088 0000
FAX +44 (0)20 3088 0088

~ From: Nicholas Scola -*

. Sent: Friday, May 13, 2011 1:26 PM o
To: Bavasso, Antonio:CO (LN); Long, Dominic:CO (LN)
Ce: dive.carter. ammmmmsmms  Sheldon Mills; Stephen,Unger e 1an Windle; John
Webster; Marco.Marinif e  Joff.Palke! enmm—— Andrea.Appella; smen——
Anil.Jhingan: eesmems—— Darbon, Cerry:CO (LN); Nuala Cosgrove; Jess Hinings
Subject: RE: News' response to OFT/Ofcom RFI of 6 May 2011 (0012561-0000367)

Antonio, Dominic,

Further to your email of 10 May witha revised set of UlLs, OF T / OFCOM have collectively
marked-up the UILs to show a limited number of changes, principally of a drafting nature but
also related to the role of the Monitoring Trustee, that we would request News consider. We
believe that the changes are largely self-evident, but we can talk through on a call at the start

of next week if this is necessary.

We would also appreciate News' response to a specific query in relation to the Brand Licence,
namely for News to confirm whether ‘Net Revenues’ (of which e paid by Newco
as annual licence fee to News) are intended to be calculated on a wholly gross hasis or arc
calculated after any deducations have been made (and in particular after income tax)).

Kind regards
Nick

Nicholas Scola - Deputy Direator, Margers | Office of Fair Trading

Flocthark {louse : 28 Safishury Square ! Lundon FCAY 21N

From: Dominic.Long e —————

Sent: 10 May 2011 13:43

To: Nicholas Scola

Cc: dive.carter g Sheldon Mills; Stephen.Unges smmes—— Ian Windle; John
Wehster: Marcn. Marini: guupeee—— 16ff.Palke!: q— Andrea. Appella( m—
AnilJhingan exmmmmme—— *© ANtonio.Bavasso'  emmmmmmmmes CeTTY.DADON eumm—
Subject: News' response to OFT/Ofcom RFI of 6 May 2011 (0012561-0000367)

Nick,

Please find attached News' response to the OFT/Ofcom questions of 6 May, including, as a separate
Annex 1, a revised draft set of UlLs. For ease of reference 1 have also attached a mark-up of the UlLs
showing changes to the version previously submitted to the OFT/Ofcom (on 28 April 2011) but please
let me know if it would also be helpful to have a mark-up against the consultation version of the draft

.,
EY

03/04/2012
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UIL.

Please note that News' response to question 2.4 will be provided separately. News will also shortly
(hopefully later today) provide a full form draft of the Carriage Agreement and an amended draft of the
Brand Licence Agreement.

Kind regards

Dominic

From: Nicholas Scola  ane————————————

Sent: 06 May 2011 17:35

To: Bavasso, Antonio:CO (LN)

CC; Jeff.Palker emmmmmmmm—— Andrea.Appella e ; Darbon, Cerry:CO (LN); Long,
Dbminic:CO (LN); clive.carter: ammmemmmm— Anil.Jhingan = Sheldon Mills;
Stephen.Unger emmmmmm———— 1an Windle; John Webster; Marco Marini

Subject: RE: Restricted - follow up meeting 5 May - MT (0012561-0000367)

Dear Antonio,

Many thanks for your email below confirming certain issues discussed at yesterday's
meeting.

In relation to the full form carriage agreement, I would note for the sake of completeness
that this will obviously be subject to review by OFT/OFCOM and by DCMS' lawyers
when you send it through in due course.

As promised, we attach a short, further set of specific questions as discussed at
yesterday's meeting. These are divided into questions on the carriage agreement and
queries on the proposed UIL.

We have requested a response to these by 9am on 10 May.
Kind regards,
Nick

Nicholas Scola | Deputy Director, Mergers | Office of Fair Trading
Fleetbank House | 2-6 Salisbury Square | London EC4Y SIX T 4 amme——

From: AntONT0. Ba Va0’ s ——

Sent: 06 May 2011 15:04

To: Sheldon Mills; Stephen.Unger en———

Cc: Nicholas Scola; Jeff.Palker mm——— ; Andrea.Appelia: e—
Cerry.Darbon emsmes———— DOMINIC.LONG annem—— clive.carter enmmmm—
Anil.Jhingan’ s )

Subject: Restricted - follow up meeting 5 May - MT (0012561-0000367)

Dear Sheldon and Steve

Thanks for the meeting yesterday which we thought was productive.

.,
kY

03/04/2012
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I can confirm that News would be willing to undertake to appoint a trustee to monitor compliance
with the undertakings in line with the UILs' purpose envisaged by the Secretary of State in his
notice of 3 March. This offer would be made on the basis that this further undertaking would
give the OFT and Ofcom sufficient comfort that the agreements that require approval post
effective date can be monitored appropriately. | enclose a proposal in this respect which would
be added to the final text of the UlLs before you finalise your advice to the Secretary of State.

I can also confirm that News will submit to you early next week, possibly on Monday, Newco's
proposed Articles of Association which incorporate the relevant undertakings (including the
clarification on board quorum discussed yesterday).

Finally I can confirm that we will submit the more detailed and final form of the Carriage
Agreement as soon as possible. | understand that you will send us later today a list of issues to
be clarified which also include points relating to the Carriage Agreement.

Best wishes

A.

ANTONIO BAVASSO
PARTNER
ALLEN & OVERY LLP

www.allenovery.com/antitrust

ONE BISHOPS SQUARE
LONDON

E1 6AD

UNITED KINGDOM

DIRECT <.
TeEL +44 (0)20 3088 0000
FAx +44 (0)20 3088 0088

From: Sheldon Mills ———s——————————

Sent: Tuesday, April 19, 2011 9:48 PM ’

To: Bavasso, Antonio:CO (LN)

Cc: Jeff.Palker emssss————¢; Andrea.Appella: eemm———;; Darbon, Cerry:CO (LN);

Long, Dominic:CO (LN); Stephen.Unger! emmeeememe Nicholas Scola;

clive.carter, emmmmm—

Subject: RESTRICTED: Newscorp/BSkyB - OFT/Ofcom Additional questions re the draft
brand licensing and carriage agreements and responses to the DCMS consultation on the
UIL

Dear Antonio,

Many thanks for your responses to our earlier questions relating to the
draft brand licensing agreements and carriage agreements. | attach a
further set of questions which relate to the following specific areas:

(1) further questions relating to the brand licensing and carriage
agreements which take account of your responses dated 1 April and 12
April.

(2) questions which arise from third party responses to the consultation
launched by DCMS on the UIL. As you will.appreciate, the responses to
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the consultation have been voluminous and have necessitated detailed
review in order to ensure that we ask appropriate questions which will
serve to enhance the UIL proposal or, in respect of which, it is appropriate
to seek your view/comment.

(3) detailed questions relating to the timing and mechanics of the UIL. |
would urge you to respond in full to these questions since we wish to
understand in some detail how, in practice, you understand the UIL will
operate. We also include certain suggestions that we consider (following
both responses to the third party consultation and further consideration)
will lead to improvements to the UIL and its effective operation.

| anticipate, dependent on your responses, that this should be the final
round of detailed questions prior to us providing our advice to the
Secretary of State: | will endeavour to discuss with your team tomorrow
both the timing for responses to these questions, the background to them
and next steps.

In addition, in the interests of time, | would suggest that we schedule a
meeting to discuss both your responses to the guestions (including those
attached to this email) and any issues which are pertinent to our advice to
the Secretary of State (or issues which require resolution following receipt
of your responses to the attached questions) in the week commencing 2
May. If you are amenable to this, we can arrange a convenient date and
time.

Kind regards,
Sheldon

Sheldon Mills
Director | Mergers Group | Office of Fair Trading | Fleetbank House | 2-6
Salisbury Square| London | EC4Y 8JX |

Direct dial + ~——————  — —rr—————————

Switchboard +44 (0)20 7211 8000

All communications sent to or from the OFT are subject to recording and/or monitoring in accordance with
relevant legistation. This email and any files transmitted with it are confidential and intended solely for the use of
the individual or entity to whom they are addressed. If you are not an intended recipient, please notify
administrator@oft.gsi.gov.uk immediately.

The Office of Fair Trading

Fleetbank House, 2-6 Salisbury Square, London EC4Y 8JX Switchboard (020) 7211 8000 Web Site:
http://www.oft.gov.uk

This footnote also confirms that this email message has been swept for the presence of computer viruses.

LEl
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The original of this email was scanned for viruses by the Government Secure
Intranet virus scanning service supplied by Cable& Wireless Worldwide in
partnership with MessageLabs. (CCTM Certificate Number 2009/09/0052.) On
leaving the GSi this email was certified virus free.

Communications via the GSi may be automatically logged, monitored and/or
recorded for legal purposes.

This email is confidential and may also be privileged. If you are not the intended recipient please delete it
and notify us immediately by telephoning or e-mailing the sender. You should not copy it or use it for
any purpose nor disclose its contents to any other person.

Allen & Overy LLP is a limited liability partnership registered in England and Wales with registered
number OC306763. Allen & Overy (Holdings) Limited is a limited company registered in England and
Wales with registered number 07462870. The term partner is used to refer to a member of Allen & Overy
LLP or a director of Allen & Overy (Holdings) Limited or in either case an employee or consultant with
equivalent standing and qualifications. A list of the members of Allen & Overy LLP and of the non-
members who are designated as partners, and a list of the directors of Allen & Overy (Holdings) Limited,
are open to inspection at the registered office of both, One Bishops Square, London E1 6AD. Both Allen
& Overy LLP and Allen & Overy (Holdings) Limited are regulated by the Solicitors Regulation Authority
of England and Wales.

For further information about how we are regulated, including with regard to our complaints procedure,
insurance mediation and other financial services, please see our website at

www.allenovery.com/aoweb/legal

PLEASE NOTE: THE ABOVE MESSAGE WAS RECEIVED FROM THE
INTERNET.

On entering the GSi, this email was scanned for viruses by the Government Secure
Intranet (GSi) virus scanning service supplied exclusively by Cable & Wireless in
partnership with MessageLabs.

If your message has been isolated and you recognise the sender, please contact them and
ask them to resend a non-infected message. Do not contact the sender if you do not
recognise them.

In case of problems, please call the OFT ITU helpdesk on Ext 8776

The original of this email was scanned for viruses by the Government Secure Intranet
virus scanning service supplied by Cable&Wireless Worldwide in partnership with
MessageLabs. (CCTM Certificate Number 2009/09/0052.) On leaving the GSi this
email was certified virus free.

Communications via the GSi may be automatically logged, monitored and/or recorded
for legal purposes.

PLEASE NOTE: THE ABOVE MESSAGE WAS RECEIVED FROM THE INTERNET.

On entering the GSi, this email was scanned for viruses by the Government Secure Intranet
(GSi) virus scanning service supplied exclusively by Cable & Wireless in partnership with

03/04/2012
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MessageLabs.

If your message has been isolated and you recognise the sender, please contact them and ask
them to resend a non-infected message. Do not contact the sender if you do not recognise
them.

In case of problems, please call the OFT ITU helpdesk on Ext 8776

The original of this email was scanned for viruses by the Government Secure Intranet virus
scanning service supplied by Cable&Wireless Worldwide in partnership with MessageLabs.
(CCTM Certificate Number 2009/09/0052.) On leaving the GSi this email was certified virus
free.

Communications via the GSi may be automatically logged, monitored and/or recorded for

legal purposes.

03/04/2012
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Strictly Cenfidential 4317 May 2011
Contains Business Secrets :

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT.TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

) On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

© On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media plurality
(as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its report to
the Secretary of State on the creation of a European relevant merger situation pursuant to Article 4(4)
of the Order.

)] The Secretary of State considers that the conditions for referring the Transaction to the CC under
Atticle 5 of the Order are met and, absent any offer of undertakings from News, he would be minded to
refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate. "

® The Secretary of State considers that the undertakings given below by News are appropriate to remedy,
mitigate or prevent the effects adverse to the public interest which may be expected to result from the
creation of the European relevant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the purpose
of remedying, mitigating or preventing the effects adverse to the public interest which may be expected to
result from the Transaction.
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