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22 June 2011

The Rt. Hon Jeremy Hunt, MP corette Bowe

Secretary of State for Culture, Olympics, Media and Sport Ed Richards

2-4 CoCkSPur Street ctr''rEr'dhr

London
SW1Y sDH

\*' J*7,
-

hlsws Gorporation / BSkyB proposed merger: further advice on proposed

undertakinge in lleu

We are writing in response to your letter of 18 March 2011 following on from our report of 31

December 2010 and our previous letters of advice to you of 1 1 February and 1 March 201 1.

You requested Ofcom to advise you on the exteni to which proposed undertakings in lieu of a

reference to the Competition Commission ("UlLs") address the potential impact on plurality

identified in our 31 December reportl as arising from the proposed acquisition by News

Corporation of the shares in Sky it does not already own.

Background

ln tfie light of our 31 December 2010 report, you announced that you intended to refer the

merger to the Competition Commission, subject to considering UlLs offered by Nevrts

Corporation.

We advised on an initial draft of the proposed UlLs on 11 February 2011 and then on a

revised version on 1 March 2011. We advised that the revised version would, with reference

to the points set out in our letter, address the plurality concems identified in our report of 31

December 2010.

You held a public consuttation seeking views on those revised UlLs. In your letter of 18

March 2011, you asked us to review our earlier advice in the light of some of the

ripresentations you had received in response to the consultation, ln view of those

representations, we have agreed with News Corporation a number of changes to the

proposed UlLs dated 14 June 2011, attached.

1 A non+onfidential version of this is publicly available at:
http://www.culture.qov.uk/imaoes/publicaiions/OfcomPlTReport NewsCorp-BSkvB 31DEC2010.odf,
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You also asked us to engagewith Nevrr Corporation as necessary in relaUon to the drafts of

the caniage and brand licence agreements contemplated by the proposed UlLs of 1 March,

rvith a view to advising you whether these agreements, once finalised, were consistent with

the UlLs as they have nou been amended and Ofcom's previous advice wtth regard to media

plurality

In parallel, the OFT has similarly been reviewing its advice to you on the practicality and

financialviability of the UlLs induding the caniage and brand licence agreements and we

have seen a copy of its advice to you. We are awane that you have taken independent legal

advice on the terms of the draft caniage and brand licence agreements.

For the reasons set out belorv and in our previous l6fiers, our adfrceii that the rei4sed
proposed undertakings would address the plurality @ncems identified in our report of 31

December2010.

Consultaton neapons€s

1. We have reviewed allof the submissions received fiom your officials2. Overall, urc do not

consider that the poinb ralsed in the submissions require us to change our prevlous

adyrce. The consultiation responses provided a number of comments on the proposed

UlLs. We address these below.

Changes in the Ull-s

2. In the light of $e consultation responses, we have agreed with Neua Corporation a

number of amendmenb to the UlLs.

3. The proposed UlLs require Nenrs CorporaUon to estrablish Nervco wih Articles of
Association which provirJe that Newco's Sky Neu6, TV and any closely related sewices

will abide by the principle of editorial independence and integnty in neua reporting. News

Corporation now ofierc an additional undertaking not to attempt to cause Newco to act ln

breach of its Articles of Aseociation (UlL 3.3).

4. The proposed UlLs require News Corporation to establish Nerrrco wtth Articles of
Association whlch requlre it to have an independent diredor with senior editorial and/or
joumal'stic experience. News Corporation now ofiers an additional undertaking that the

Articles will provide thatwhen considering editorial or joumallsfic matters, meetings of

each of the Board and fre corporate govemance and editorialcommittee are only

2 BECTU, BT, [X],Virgin Media, Shughterand May (reprcsenting an alliance of media groups), DtA
Piper (representing Avaaz), DMOL, Jerflish Fundg for Jugtice, Medh Matters forAmedca, National
Union d Joumalists, [l(l, Patricia Holland, [X], TUC, UK Coalition for Cultunal Dhenity and the
Campaign for Prcss and Broadcasting Freedom.
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considered quorate lf an independent Board member with s€nior editorial and/or

joumalistic ereerience is present (UlL 3.1 (iiixC) and (lxXE)).

5. Consultation responses erpressed conoems about the level of protec'tion for Sky News

from edftorial influence by News Corporation in the interim period betueen Neurc

Corporation's acquisltion of shares in Sky and the spin off of Newco. A number of

additions to the UlLs have been included in the ligttt of these comments:

o The UlLs nour provkle for a monitoring trustee to be appointed, to monitor News

Corporation's compliance with the undertakings dudng this interim pedod (UlL

sections 6 to 10).

o An additional undertaking requires that in effecting the spin off of Neurco, Neu/s

Corporation witl take no action that would prevent Newco being placed in an

. overall position of editorial, governance, @mmercial and financial independence

. in which it will continue to conbibute to plurality as Sky Narc did before the

transac{ion (UlL 2.1).

r An additionalundertaking requires thatthe arm's length terms of the operational

agreements to be entered into betnveen Neurs Corporation and Newco be fair and

reasonable (UlL 5.1).

. An additional undertaking requlres Neus Corporation not to attempt to influence

the editorial declsions of the Sky News business prior to spin off (UlL 13.1(iv)).

6. Today, Sky News benefits fom cross promotion and marketing of its services on other

Sky channels. News Corporation has agreed to include a commitment in the UlLs to

provide continued cross promotion of the Sky News service for as long as Newco and

Sky are party to the caniage agreement to a level and in a manner comparable with such

croqepromotion for the period of 12 months prior to the date of your acceptance of the

UlLs (UlL 4.9).

7. Consuftation responses ldentified a risk that Neue Corporation mlght establish Newco

wtth Articles of Association which limlted its ability to operate (e.9. to bonow) such that it

uould not be suffciently independent to contribute to plurality, The proposed UlLs now

provide for the Secretary of State to approve the Articles prior to acceptance (UlL 3.10i)).

8. We can also confirm that we are satisfied that the draft Articles of Association provided to

us on 10 May 2011 (attached) are consistent with the UlLs and our previous advice.

Duntbn

9. Some consultation respondents considered thatthe UlLs were insufficient in that both the

duration of the caniage agreement and the prohibition on acquisition by News

Corporation of furfrrer shares in Neurco lastfor 10 years. In particular, the argumentwas

made that plurdlity may decline over the next 10 years and that as a matter of principle
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UlLs relating to a proposed merger should not be accepted in circumstances where they
do not remove permanentythe risk the merger poses to pluralig.

10. As we have previously advised, we agrEe that the proposed UlLs are not a permanent

solution and thattheir effiectiveness may startto diminish in the run up to the end of the
10 year period. We consider that a caniage agreement of a 10-year term in the context of
industry dynamics in this sector is long term. Thls ls because ue consider there is llkely
to be significant evolution of the market and consumers' use of news and cunent affairs
over the next decade. As a result, the sifuation with regard to plurality may be

slgnificanUy different in 10 years time.

11. As set out above, at the ehd of the 10 yeat pefiod, the prohibition on acqulsition and the
carriage agreement come to an end. lf Nens Corporation wished to acquire the
remainder of the shares ln Newco afterthe end of the 10 year period, a media public
interest test may be trpgered if the threshold criteria in the Enterprise Act 2002 are met.

12. In order for the Secretary of State to have suficient flexibility for dealing wltr plurality

issues we would, however, refer{oourprevious-advlce-that{fre Govemmentshould
consider undertakirg a wider revievv of the statutory fiamerrrork to ensure durali$ in the
public intetest in the longer term. We believe that the cunent system is de{icient in failing
to provide for intervention to be considered where plurality oonoems arise In the absence
of a relevant corporate transaction involving media enterprises, for example as a result of
organic grorv$.

Govemane amngements

13. There were a number of further comments in the consultation responses, in the light of
n'trich vue did not consider it necessary to make further amendments to the UlLs. In
particular, while vve have made the changes set out above in relation to monitoring of the
UlLs, we did not refiect e\rery comment made in this area.

14. In addition, a number of consultation respondents raised concems aboutfie ongoing
relationship between News Corporation and Newco underthe proposed UlLs. They noted
Newco would be dependent on Nerrvs Corporation for a substantial proportion of its
revenues. ltwas argued that Newco's independent shareholders and directors may
perceive lt to be in Newco's best interests to fall in wtth News Corporation's wishes and

that individuals may consider their own job security to be dependent on fteir conduct as

regards News Corporation. Some consuftation respondents suggested changes to the
UlLs, for example, to reduce News Corporation's voting righb.

15. We consider that the UlLs must be assessed.against the fact that the plurality conoems

we identified arose out of a change in the degree of confrol News Gorporation has over
Sky. We do not consider it necessary to establish Sky News in a posltion where Nerlrs

Corporation has no relationshlp with it at all, because today News Corporation contols
37.19o/o of Sky.

-
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16. We consider that the proposed UlLs and assoclated contrac{s provide for Newco to be

able to take independent decisions for the long term. Key to this is the cariage

agreement, wtrich In ourview provides for sufftcient certainty over Nerlrco revenues and

overall profitability for 10 years.

12. The UtLs provide for structuratseparation of Newco from Nerrs Corporation and forhe

formation of an independent Board. The Dlredors willhave to abide bytre princlple of

editoriat independence and lntegrirty in news reporting requinad in the Articles qf

Association. The Ghairman of the Newco Board will be an independent dhec'tor. The UlLs

provide for a corporate govemance and editorial committee comprising a maJority of

independent directors to oversee Newco's compliance with the provisions relating to the

principle of editorial Independence and integrity in news reporting. The committee will

consider any representations made by the Sky Nerars Editor relating to compliance with

these provisions. Newco's annual report will include a statement on the committee's

ac'tivities and oversight fu nctions.

Perceptions of the crcdibtltV of pasl. un&ftaUngs

18. A number of consuttation respondents expressed the view, by reference to commibnenb

previously given by News Corporation or related persons in relation to The Times and the

Wall Steet Joumal, that the UlLs may be ineffective or that News Gorporation may

brcach them.

1g. For the reasons set out in our advice, we congider that the terms of the UlLs address the

potential impact on media plurality we have identified. In this context up note in particular

that Newco will be a separate company, in wfrich News Corporation controls only 37.19%

of the totat votes. The Chairman of the Newco Board will be an independent director.

Newco will have a majority of independent shareholders and directors. We are not in a

position to take a view on the reasons for the effectiveness or otheruise of commiUnenb

given in other circumstances.

Obligation to distribute requircd

20. Consultation responses elgressed a concem that the UlLs do not specifically require

Nerrs Corporation to disfibute Sky News. We do not believe it is necessary to place this

obligation on News CorPoration.

21. Under the operational agreements identified in section 5.1(iv) of the UlLs, (play-out ,

uplink, satellite capacity, DigitalTenesfial Television fDTfl capacity, online distribution,

mobi6 distribution), Newco will be able to secure the tansmission of its service via DTT,

sateltite, mobile and intemet. Nenrs Corporation has committed to providing Nervco with

an Elec'tronic Programme Guide listing on its satellite platform no worse than Sky News'

today (UlLs sec.tion a.s(fu)). In addition, in the carriage agreement, Sky is under an

obligation to disfiibute any encrypted hlgh definition vereion of the seMce (caniage

agreement section H.1), and unencrypted (standard or high definition) seMces will
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necessarily be available to all customers of the Sky platform as a fee to air seMce. ln

addition, we believe News Corporation will have a significant incentive to continue to
distribute the Sky News seruice in order to realise value fom lts caniage agreement with
Newco.

22. News Gorporation has also committed within the UlLs to use all reaEonable endeavours
to procure that the caniage agreernent between Sky and third parties (including Mrgin

Media) for the distibution of Sky News on cable will be tansfened to Nerivco (UlL 4.3 (i)).

Howthis commitment may be reatised is a matter of commercial negotiation betrveen the
relevant parties. In any event, ure do not believe that such distribution is of critical

impo$Iqg !9 th9 onsgllg yja_b!ry o! Nelyco, ortha!the l9!! of glstuibgo1 9n cable
would have a s(;nificant effiecf on pluralfty given the availability of Sky Nemrc on satellite,

DTT, mobile and the intemet. -=

@mpetition rbsues

23. Wthin the consultation, a number of wider concems npre raised by respondents relating

to News Corporation orSky. Thesewider concems generally related to potential

competitlon issues,eithercunentorasaresultof thetansaction. TheUlLs, and
associated agreements, are concemed only wiffr addressing the potential impact on

media plurality identified In Ofcom's report of 31 December 2010. We have not
considered any competition-related concems within our engagement wtth Nerrc
Corpontion, refinement of the UlLs or raview of tre caniage agreement or brand licencp.

Review of the carrtage agrcen ent and brand llcencs In respect of our potenfrd
plunlltyconcema

24.We have revieued and discussed the draft carriage agreement and brand licence with

News Corporation in relation to plurality. As set out above, the OFT in parallelconsHered :.-.

the draft agreements in relation to their advice on the prac'tical and financial viability of
the UlLs. We understand that you have taken independent legal advice on the drfr
agreements.

25. The versions of the draft caniage agreement and brand licence provided to us on 21

March 2011 were incomplete and did not nsflec{ the UlLs in all respec{s. We believe the
revised drafis of the caniage agreement (dated 15 June 2011) and the brand licence
(dated 16 June 2011) are consistent with the proposed UlLs as amended, and our
previous advice with regard to media plurality.

Oppoftunities for diverciftcation by Newco

26. lt is important to note that diversification, while desirable is not in ourview necessary to
ensure Newco continues to conffibute to plurality as it did prior to the transac'tion. We

believe it is unlikety that any of the diversification opportuniUes below are likely to replace

the caniage agreementas Newco's main revenue sour@.
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27. However, u|g note that the.caniage agreement and brand licence include provisions

wtrich timit Newco's abillty to diversify in some respects. In particular

they create a right for Sky to take any new Sky Nevra branded services made

available by Newco, without additionalpayment. We believethis to be a reasonable

position in the light of the terms and value of the caniage agreement being offered;

and

they create a right for Sky to take any new service offered by Newco in firture, on

terms wtrich are no less bvourable to Sky than those ofiered to any third party. We

understand Nevw Corporation's position to be that Newco's ability to invest in new

products and seruices results fiom the caniage agreement. We bel'teve this is a

reasonable position, btrt that Nervs Corporation should be required to pay for such

acoess on terms no less favourable than those offered to third parties.

28. In this context we note Neua Corporation has identified the diversification opportunities

for Neurco as includlng:

non-Sky Neryrrs branded nenrc channels, programming blocks, aPps or websites,

including national and localnews services, using substantially new content;

syndicated content on a non-pac*aged baEis of raw content broadcast ordistributed

by Sky News;

a service similar to the Ghannel 5 service to other third parties (e.9. lTV, Channel 4);

and

syndication of Sky News branded contentto other websltes within agreed fair use

limitations.

29. Intemationally, Nerivco would also have opportunities for diverstfication, including [Xl

Advlce

For a1 the reasons set out above and in our previous letters of advice, we consider that the

revised proposed undertakings ofbred by News Corporation would address the plurality

conc€ms identified in our report of 31 December 2010.
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GoletteBowe

cc. Clive Maxrell, Execudve Dir€ctor, OFT

Ed Richards
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