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acquisition'®. This is inevitably a matter of judgment, which we have exercised with
regard to the considerable importance Parliament has attached to media plurality for
the functioning of a healthy and informed democracy.

1.13  News Corp argued to us that plurality has increased since Parliament last legislated
in relation to it, the inference being that it must now be more than sufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate
against the public interest. On the other hand, many other respondents have argued
that plurality is already insufficient and that the proposed transaction would
exacerbate the problem"".

1.14  When examining the effects of the proposed transaction on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the
Competition® Commission in the Sky/ITV case:

“Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a
view on precisely how many owners would constitute a ‘sufficient’ level of plurality of
persons. Rather, we have looked qualitatively at sufficiency. We have considered
sufficiency by reference to the current levels of plurality, having regard to any
change in plurality that arises as a result of the acquisition.”?

Relevant audiences» »

1.15 We have defined the relevant audiences as United Kingdom audiences for cross-
media news and current affairs including TV, radio, newspapers and the internet.
This is because:

* News and current affairs — news was the main focus of the majority of
representations. In addition, consumers rank news highest in terms of both
personal and social importance'. Current affairs also plays an important role in
providing consumers with information and analysis and therefore in the
development of public opinion. The various media platforms like newspapers are
not solely devoted to news and include comment on current affairs.

» Cross-media - prior to the transaction News Corp provides news and current
affairs in newspapers and online, whilst Sky provides news and current affairs
directly on TV and online, and indirectly over radio as a result of wholesale news
provision to commercial radio through a contract with IRN. Therefore, other than
online, the proposed transaction would not change the number and range or
ability to influence within each individual platform. The main effect of the
transaction is in relation to cross-media audiences.

» UK-wide audiences - the two parties mainly provide news and current affairs to a
UK-wide audience, with limited provision of news to specific regions or localities.

"% Court of Appeal, paragraph 87

" See for example responses from 38 Degrees, Campaign for Press & Broadcasting Freedom

paragraphs 4.1to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page 2 and Prof Steven Barnett
age 6.

QA typographical error contained in the version of this report sent to the Secretary of State on 31

December 2010 has been subsequently corrected here. The original text was: “When examining the

effects of the proposed transaction on the sufficiency of plurality of persons in control of the media, we

adopt the same approach taken by the Competition and Commission in the Sky/ITV case”

"2 Competition Commission, 2007, paragraph 5.15.

'3 See Figure 4



Report on public interest test

e No sub-group audiences - there are some variations in news consumption among
age and socio-economic groups, but we have no substantive evidence
suggesting there are specific concemns for sub-group audiences. We do not
believe that any particular sub-groups would be more significantly affected than
the population as a whole as a result of this proposed acquisition.

Plurality of persons with control of media enterprises

1.16 Ofcom’s consideration of plurality takes into account the fact that News Corp already
owns approximately 39.1% of Sky. However, the proposed acquisition would give it a
100% ownership of shares in Sky so that Sky would become a wholly owned
subsidiary of News Corp. Currently, News Corp’s stake in Sky, while representing
material influence over Sky, does not enable News Corp to pass general and special
resolutions alone given the presence of other shareholders and independent
directors.™

117 Full control would allow News Corp to take decisions involving Sky which are in the
exclusive commercial interests of News Corp. In light of the fact that the proposed
transaction would give News Corp total control of Sky, we consider it would result in
a reduction in the number of persons with control of media enterprises and that Sky
would cease to be a distinct media enterprise.

1.18 In addition, we also consider the number and range of views across different media
enterprises in the context of their ability to influence, and the range of views within
media enterprises.

1.19 This is the approach adopted by the Competition Commission in Sky/ITV where it
termed the former external plurality and the latter internal plurality, atthough in that
case the Competition Commission was considering a situation involving Sky's
acquisition of 17.9% shareholding in ITV as compared to 100% in this case.”

External plurality

1.20 Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available. However, as set outin paragraphs 1.10 and 1.11, we consider
that in assessing sufficient plurality we should look not simply at the number and
range of media enterprises, but also at their relative ability to influence and inform
public opinion.

121 We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across-media platforms. These are:

o Audience share and reach within individual platforms'®. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

' |n Sky/ITV, we assumed that News Corp’s 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
context the question of News Corp having full control of Sky.

19 Competition Commission report, paragraph 5.11

18 Audience share is the percentage of total consumption accounted for by a specific news provider.
Audience reach is the percentage of the total audience which is exposed to a specific news provider
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news (5%) as Sky at the retail level. However, only 3% of respondents named it as a
main source of news (compared to 7% for Sky).

Reach

4.49 Our cross-media audience research also provided us with the data to calculate an
estimate of the proportion of regular news consumers who say that they use at least
one source of news on a regular basis for each media provider and owner across all
platforms (offering a cross-media audience reach metric). For example, if a
respondent said they had used both the BBC website and BBC One as regular
sources of news, they were counted once in the cross-media reach for the BBC.

4.50 Submissions made to Ofcom offered alternative measures for audience reach. A
number of submissions used reach figures sourced from Touchpoints, which
provides a database for multimedia channel planning which gathers together figures
from the industry standard measures for each of BARB for TV, RAJAR for radio,
UKOM for online and NRS for print to generate a single source through data fusion.
This suggested the combined reach of News Corp / Sky would be 52% of the UK
population®®,

4.51 We have not had sufficient time to fully validate the Touchpoints findings in addition
to our own research and use of individual industry data. This is within the context of
there being no one industry recognised single source of media measurement across
platform. In addition, each of the individual industry measures for TV, radio,
newspapers and online have differing definitions for the genre of news, as well as
different methods for measuring consumption, as well as variation in age ranges, and
definitions of consumers.

4.52 The quantitative research we commissioned offers instead a consistent definition of
news and current affairs, and of consumption for each platform. Although it has from
limitations (for example, our market research is based on a weighted sample of
respondents that is smaller than those generally used to compile standard industry
metrics) we believe that it provides useful data in analysing reach on a cross-media

undertook a modelling exercise for all the weekly newspapers and normalised estimates based on the
national readership distribution from the national readership survey. The results showed a minimal
effect on total share of references:

e Retail level resuits: BBC 36%, ITV1 9%, News Corp 13%, Sky 5%, Channel 4 3%, Northern
Shell, 4%, Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%,
Guardian Media Group 3%, Independent Print 1%, Pearson (less than 1%), Commercial radio
5%, other owner 9%.

¢ Wholesale level results: BBC 36%, ITN 12%, News Corp 13%, Sky 10%, Northern Shell 3%,
Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%, Guardian
Media Group 3%, Independent Print 1%, Pearson less than 1%, Other owner 10%

% Source: Slaughter and May submission, based on Arena BLM Touchpoints Analysis. Covering
News Corporation newspapers, BSkyB TV news channels, Five News, News Corporation and BSkyB
websites and TalkSport (one of the main radio stations supplied by Sky News). It does not include
reach BSkyB achieves through the supply of news to all commercial radio. Touchpoints provide a
database for multimedia channel planning which gathers together figures from the industry standard
measures for each of BARB for TV, RAJAR for radio, UKOM for online and NRS for print to generate
a single source through data fusion. Due to the time constraints on the test, we did not have sufficient
time to fully validate the Touchpoints findings, this also applies to other third party research quoted in
this document. This is within the context of there being no one industry recognised single source of
media measurement across platform. In addition, each of the individual industry measures for TV,
Radio, Newspapers and online have differing definitions for the genre of news, as well as different
methods for measuring consumption, as well as variation in age ranges, and definitions of consumers.
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5.17  We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across media platforms. These are:

* Audience share and reach within individual platforms''®. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

e Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day.

* Pnmary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences'® :

5.18 While each of these measures may not individually capture all the different features

of cross media consumption and the effects of the proposed transaction, they provide
useful insight.

In combination the parties would have a significant presence across platforms

5.19  This transaction does not result in a change in the number, range or relative ability to
influence within three of the individual platforms - TV, radio and newspapers. There
would be a change within online news provision, with a reduction in the number of
voices and a concentration in audiences as both News Corp and Sky provide news
on this platform.

5.20 However, the relevant audience for this public interest test is cross media. Taking
into consideration the parties’ positions across all media platforms, the transaction
may be expected to have an impact on the number and range of persons owning
media enterprises across media platforms.

5.21 As discussed in Section 4, News Corp is currently present on two media platforms
(newspapers and online), while Sky is present on three platforms at the wholesale
level (TV, radio and online) and two platforms at the retail level (TV and online).

5.22 Following the transaction, News Corp would be the only news and media provider
present on all four media platforms at the wholesale level (TV, newspapers, online
and radio). At the retail level, it would be one of three providers of UK-wide news
and current affairs on three of four platforms (alongside the BBC on TV, radio and
online and Northern & Shell on TV, newspapers and online). Considering the
respective positions of the parties in terms of reach on each platform (see Figure 22
and Figure 23), post-transaction, News Corp would have a significant presence’?'
across all media platforms.

"9 Audience share is the percentage of total consumption accounted for by a specific news provider.

Audience reach is the percentage of the total audience which is exposed to a specific news provider
120 This cross-platform metric is a 'share of references’, derived by determining which media outlets,
titles or channels consumers mention when asked about their news and current affairs providers
across media platforms. See Annex 1 for more details

'#! Post-transaction, at the wholesale level, News Corp would be the largest (of eight) newspaper
provider, the third largest (of three) TV news provider, the second (of two) largest provider of radio
news content, and one of the top five online news providers.
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5.38

5.39

5.40

5.41

5.42

5.43

At the retail level, a combined News Corp/Sky would become the equal second
largest single main source of news with a share of 13% of respondents, behind the
BBC (54%) and marginally ahead of ITV (12%), DMGT (3%), and Channel 4 (2%)
and the Guardian Media Group (2%). News Corp would also strengthen its position
as the second largest provider by share of reference for all regular use of news
sources (17%).

This compares to the BBC (first with 37%) and ITV (third with 9%), DMGT (fourth with
5%) and a range of other smaller providers. In both cases, Sky News which was
third and fourth in terms of main source and all sources would cease to exist as a
distinct media enterprise provider of news in terms of external plurality.

Overall, the proposed transaction would result in the loss of the fourth largest
provider of news content and would serve to strengthen News Corp’s position as the
second largest provider of news content, second to the BBC. Furthermore, it would
further widen the gap between News Corp and ITV / ITN and the remaining news
providers across all media platforms. Such a change to the relative ability to
influence public opinion may suggest public interest concerns.

As noted earlier, our cross media audience research also provided us with the means
to estimate cross media audience reach for each media provider. The results of this
analysis are given in Figure 31 and Figure 32. The BBC continues to lead with a
cross media audience reach of 81% of regular news consumers. However, after the
transaction, News Corp will overtake ITV/ITN as the second largest provider in terms
of cross media audience reach with 51% at the wholesale level and 42% at the retail
level.

Both News Corp and ITV/ITN achieve substantially higher levels of cross media
audience reach (more than double) relative to the remaining media providers. At the
wholesale level, the transaction also results in the loss of one of four media providers
today who achieve a cross media audience reach of greater than 30%'%.

By looking at these measures, we consider that post-transaction, providers of news
and current affairs can be divided into four groups based on their relative share and
reach, indicating relative ability to influence.

* Inthe first group, the BBC has the largest share both in terms of share of main
source of news (54%) and share of references to all sources of news by regular
news users (37%), as well as the largest reach of all news providers (81%).

* News Corp/ Sky and ITN (at wholesale level) or ITV (at retail level) tend to
constitute a second group of providers with a share of main source of above
10%, and share of references to all sources of news above 9%. Post-transaction,
these players have a reach in excess of 30%.

* Athird group, made up mainly of the other physical and online newspaper
providers who have shares of 5% or less in terms of share of references to all
sources of news used regularly and share of main source of news and a reach of

12 At the retail level, the number of providers with a cross media audience reach of greater than 20%
remains the same.
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Based on our market research, the effect of the proposed acquisition is to bring
together one of the three main providers of TV news with the largest provider of
newspapers. The effect on the relevant share of references and reach is indicated by
our market research. In relation to the provision of wholesale news:

¢ The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

e The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp's potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp's reach as a percentage of regular news consumers would
increase from 32% to 51%.

e This does not suggest News Corp moves from Group 2 to Group 1% in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

This analysis is based on all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

However, a similar picture is displayed when considering all sources of retail news
provision, outlined below, and when considering the main source' of news at the
retail level (see Figure 28 and Figure 30). In both cases, the BBC continues to be the
largest provider, while the transaction increases News Corp’s potential ability to
influence.

We note that the acquisition would not affect the BBC's status as the strongest
provider of news and current affairs in the UK. As with all media enterprises, the BBC
may have an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be “independent in all matters concerning the content of its
output...and in the management of its affairs.” Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
“public interest, particularly the interest of licence fee payers”. The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

We therefore consider that the proposed transaction will result in an increase in
News Corp’s ability to influence public opinion, as measured by share of news and
current affairs consumption in the context of a cross media market. Taken in
combination, this indicates a change in the concentration of media ownership which
is likely to affect sufficient plurality.

X A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: “This does not suggest
News Corp moves from Group 1 to Group 2 in our charts”.
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Media proprietors’ inﬂuence

5.66

5.67

5.68

5.69

5.70

5.71

5.72

Numerous submissions to Ofcom alleged that Rupert Murdoch has a history of
intervening in the editorial decisions and political slant of the News Corps
newspapers, and that after the proposed acquisition this editorial influence would be
extended to Sky News thus reducing the level of piurality within the media
enterprise'®.

A range of anecdotal evidence was provided to this point in relation to News Corp,
however, it should be noted that claims of such influence are not limited to News
Corp — it is a common theme for many media enterprises, most notably in the press.

As set out in the Competition Commissions report' there are fewer regulatory
restrictions on newspapers than on television news and, in particular, newspapers
are able and expected to take an explicit editorial position in relation to topical issues.
The risk is that a ‘traditional newspaper proprietor may seek to adopt a similar--
approach to TV news.

Among News Corporation titles, it has been argued that Rupert Murdoch adopts
different roles and exerts different levels of influence. This issue was considered by
the Competition Commission in Sky/ITV where it noted that:

News International also told us that Mr Rupert Murdoch and the News International
Executive Chairman had regular discussions with the Editor of The Sun on a range
of editorial matters, from page design to editorial policy, whereas, in relation to The
Times and The Sunday Times, the position on news coverage, editorial stance and
appointment of editors is governed by the terms of the DT/ consent of 27 January
1981 relating to the transfer of these titles to their current ownership™.

The Competition Commission in Sky/ITV concluded that there was a considerably
greater degree of involvement by Mr Rupert Murdoch in relation to The Sun than
some other News International newspapers, such as The Times.

This was further supported by evidence submitted by Rupert Murdoch to the House
of Lords Select Committee on Communications report on The Ownership of the
News'® In this evidence Rupert Murdoch described himself as a ‘traditional
proprietor’ for The Sun and News of the World exercising editorial control on major
issues, like which political party to back in a general election or which policy to
support on Europe. However he argued that ‘the law’ prevents him from instructing
the editors of The Times and The Sunday Times and that the independent board is
there to ensure he cannot interfere.

However we also received submissions which argued, for example, that during
Andrew Neil's tenure as editor of The Sunday Times Rupert Murdoch sought to
intervene in the editorial content of the paper in areas that related to Rupert
Murdoch'’s business interests.

% See e.g. responses from Slaughter and May paragraphs 7.11-7.18; Campaign for Press and
Broadcasting Freedom note 7; International Consumer Policy Bureau, entire document: Professor
Steven Barnett, sections 2(i)-(ii).

1% Paragraph 5.58 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in ITV Plc sent to Secretary of State (BERR) 14 December 2007

"7 paragraph 5.6 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in |TV Plc sent to Secretary of State (BERR) 14 December 2007

'% House of Lords Select Committee on Communications report on The Ownership of the News
paragraph 128
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Sky's editorial policy is not a matter for the Board

5.78 News Corp submitted that Sky’s editorial policy was not a matter for Board
determination. Editorial policy has not been debated at Board level and News Corp
has not sought to influence the editorial policy of Sky News. Further they argued that
there is no evidence that the independent directors have had to “defend” the editorial
policy of Sky News against influence by News Corp executives. News Corp stated
that the regulatory requirements of impartiality in Ofcom’s Broadcasting Code and the
strong culture of independence in TV newsrooms (see below) are significant
safeguards.

5.79 However, notwithstanding the regulatory framework and culture, we note that the
current behaviour of News Corp as a minority shareholder in Sky is not necessarily a
clear indicator of its future behaviour should it have full control of Sky. The degree of
control exercisable by News Corp as a full owner is clearly potentially different from
its current minority shareholding, for example, News Corp would be able to appoint or
dismiss the senior editorial team, including editor, at Sky News.

Impartiality requirements

5.80 Section 5 of the Broadcasting Code is intended ‘to ensure that news, in whatever
form, is reported with due accuracy and presented with due impartiality’ and ’to
ensure that the spec:al impartiality requirements of the [Communications] Act are
complied with"*

5.81 We received submissions that argued that the impartiality rules in Ofcom’s
Broadcasting Code:

e reduce the scope for influence by owners of television channels over editorial
decisions concerning broadcast news; and

e are not limited to preventing the biased presentation of news stories, but also
prevent partiality for political reasons in editorial decisions on the selection of and
prominence given to stories which are broadcast.

5.82 We have considered whether existing provisions on impartiality and due prominence
would allay any internal plurality concerns arising from this transaction.

5.83 The requirement for broadcasters to present the news with “due impartiality” is of
course not absolute and broadcasters have a degree of editorial discretion in the
selection of the news agenda. These rules would not necessarily prevent an
individual with control of a media organisation from influencing the news agenda
through the selection or omission of stories. There could be cases where the
deliberate exclusion of stories could potentially be a breach of the Broadcasting
Code. However, in practice, the effect of partial selection or omission of news stories
would be a subtle one which it could be difficult, through regulation, to identify and/or
prove.

5.84 The potential limitations of impartiality regulation and the role that selection of stories
can have in setting the agenda have been highlighted to us by a number of
submissions and were indeed noted within the Sky Chairman’s own MacTaggart
lecture in 2009:

! Ofcom, Broadcasting Code Section 5 http://stakeholders.ofcom.org.uk/broadcasting/broadcast-
codes/broadcast-code/impartiality/
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5.91

5.92

We believe that, while there could be commercial incentive to cater to audience
demand for impartial news, the extent to which this would prevent any potential
desire to interfere with the editorial independence of Sky News is unclear and hard to

quantify.

In addition, while in some cases audiences (and the regulator) would be able to
identify more obvious partial news as a result of story selection (for example on very
high profile political issues), other cases would be harder to identify (for example,
non-selection of stories detrimental to the commercial or personal interests of a
media owner).

Therefore, we do not consider that audience expectations of TV news could be relied
on to protect plurality.

Culture of TV newsrooms

5.93

5.94

5.95

We have received submissions that safeguards already exist within the internal
culture of all TV newsrooms, including Sky News. At the core of these is the
argument that TV news has a different culture from newspapers, and that this cuiture
would be resistant to editorial interference. Evidence submitted included:

o Comments on the nature of TV news compared to newspapers for example
television news, with its different technical and logistical skills, tends to recruit
from within itself rather than from newspaper journalists which suggests that this
cements the separate cuiture.

» There s already a strong culture of independence among TV news editors, in
part due to the expectation of impartiality and also as a result of the approach of
the BBC in this area. The culture of independence was noted by the Competition
Commission in Sky/ITV: “the evidence that we received suggested to us that
there was a strong commitment to editonial independence across television news
broadcasting which would lead to editors resisting any direct board intervention or
intervention from shareholders to set the news agenda™*’

Alternatively, other representations questioned how far such cultural differences and
safeguards could be depended on in a situation of full ownership. Specificaily,
concerns were raised that editors may ‘self-censor’ as editors cannot be expected to
act with complete disregard to the views of a full owner™®. This links to points made
by the Competition Commission which noted: “boards usually play some role in the
appointment of editors”.

In addition, in future there may be potential journalistic and operational benefits
arising from combining print and TV journalists when creating news for converged
platforms. The increasing use of video content on text based news websites, or
development of news for convergent devices, may resuit in a change in the
distinction between print and video journalism and hence a chance in the role and
culture of newsrooms.

" Competition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plc, 14 Dec 2007, Paragraph 5.68
' See e.g. responses from Slaughter and May, paragraph 7.13; Professor Steven Bamett, section

2(ii)
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proportion of its media consumption time using mobile devices than any other age
demographic'®. .

These trends are making more information available to consumers and giving them
more ways to access it. Atthe same time, the traditional media platforms continue to
play a significant role for many consumers, including older consumers. Today,
Ofcom research estimates that 38% of all media and communications usage for
those aged 16 and over is watching scheduled television on a TV set — the most
popular1 sr't.;ledia activity among consumers. This rises to 51% for those who are aged
55 plus™.

The development of new digital media technologies, platforms and services has
consequences for the economics of the sector, above and beyond the impact of the
recent economic downturn. These can include both opportunities to open up new
revenues streams through selling new content and services to customers and
challenges to existing business models when new technologies reduce the barriers to
new entrants able to offer competitive services to consumers.

In the last five years there has been substantial growth in the revenue generated
through subscription television and online advertising, whereas advertising from
traditional print, television and radio has seen much more limited growth, and in
some cases substantial declines. These trends are partially a consequence of the
close link between GDP and advertising expenditure, but there is evidence of
structural change occurring to the business models across the sector.

For content producers, these developments offer the prospect of new revenue
models through the possibility of consumers paying for added choice or convenience,
or access to a wider choice of content. They can open up new revenue streams such
as online display advertising to media owners who extend their presence online. In
addition, advertisers may be willing to pay a premium for targeting a particular
audience target or demographic.

Despite widening access and use of new media technologies, the audience for
television has remained relatively stable.

6.11

6.12

6.13

Television remains the most heavily used of all media services, and despite the
growth in other media platforms such as broadband and mobile, overall levels of

viewing have increased slightly over the last five years'.

It is possible that this resilience of television viewing is a consequence of a number of
technological enhancements to the platform, which have included the growth of
digital television, the launch of high-definition television and time-shifted viewing
through PVRs. Digital television is now available in 93% of homes; digital video
recordgors are installed in 37% households and 5.1m households take HD (as of Q2
2010)™".

Over the last five years, television advertising revenue has declined by 1.8% p.a.,
whereas licence fee income allocated to television has grown by 1.7% p.a. and
subscription revenue to television services has grown by 6.2% p.a." This has led to

157 Ofcorm Communications Market Report 2010, Figure 1.19

%8 Ofcom Communications Market Report 2010, Figure 1.24

159 Ofcom Communications Market Report 2010, Figure 2.67

180 5fcom Communications Market Report 2010, , Figure 1.2, Figure 2.15
16! Ofcom Communications Market Report CMR 2010, Figure 2.28
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of the transaction are inevitably somewhat speculative, there is no ex post
mechanism to address potential plurality concerns arising in the future.

Our analysis and consideration of a forward view of the market in terms of plurality
does suggest that, regardless of the transaction, plurality may face challenges in the
future. Market developments such as those identified in paragraphs 6.3 to 6.35
above may be expected to have an effect on the relative influence of different voices
over time. In this context, a relatively more influential voice for a combined News
Corp/Sky may be more of a concern than relatively stronger voices for each of the
two separate companies as distinct media enterprises.
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Furthermore, many of the submissions we received raised additional concerns which
are relevant to plurality, but which are not specific to this transaction. These concerns
arise from the rapid and far reaching changes that are taking place within the media
as a result of technological advances and new business models. They include:

o Adoption and use of new media technologies combined with a contraction in
some of the more traditional media forms. For example, according to Ofcom
research online news was the main source of news for 7% of consumers in 2009,
up from 3% in 2005'. The majority of online news is accounted for by online
versions of current newspapers, but also includes aggregators such as Google
and Yahoo. At the same time, newspaper circulation has been falling, down from
25 million for dailz newspapers and 27 million for weeklies in 2000, to 22 million
for each in 2009".

« Organic change in market shares of key players — since 2003, we have seen
material changes in the relative standings and importance of different players.
For example, ITN (which provides news for ITV and Channel 4) has seen its
share of all national news viewing fall from 34% in 2003 to 22% in 2009°* as a
result of ITV's falling share and the loss of the Five news contract to Sky.

e Changes to wholesale news provision — wholesale news provision can change
fairly quickly through changing contractual relationships. As aresult, the
structure and ownership of news provision on platforms like TV or radio can aiter
with the change of a significant contract.

e Evolution in upstream content provision — we may witness the emergence of
a few stronger players in the upstream gathering and provision of news as a
result of the economics of news provision. This possible development was
discussed in more detail in our review of the Media Ownership Rules in 2009.

Under the current statutory framework, a media public interest consideration of
plurality can only be triggered when there is a proposed merger involving media
enterprises. The future market developments considered in this report suggest that
the current statutory framework may no longer be fully equipped to achieve
Parliament's objective of ensuring sufficient plurality of media ownership.

The market developments identified include the risk of market exit by current news
providers, or a steady organic growth in audience shares and increase in ability to
influence by any one provider. For example, in a situation where a company grows
organically through entirely legitimate business strategy which does not involve any
anti-competitive behaviour but finds itself in the relevant media market with 90%
share of audiences. While this may not have raised competition concerns, it very
clearly may raise plurality concerns.

While there is a clear statutory framework for remedying competition concerns which
may arise in the context of a merger”', the same is not true of concerns related to
plurality more generally. This means that if a transaction is found not to operate
against the public interest in relation to plurality at the time, there is no subsequent

1% Ofcom Media Tracker, 2009, all aduits 15+.

% NRS / MediaTel / Ofcom calculations

20 Barb, Network Plus, Ofcom

2 These include the use of ex post powers under the Competition Act, as well as the possibility of a
market investigation reference under the Enterprise Act.

91









Report on public interest test

A1.6

A17

A18

consumption of TV national and international news. We also excluded the BARB
genre of Current Affairs, as it contains a wide range of programme titles, including
ones we thought were not relevant to an understanding of the consumption of news
and current affairs (such as The One Show, or Helicopter Heroes). This was also
the case even when we looked at the ‘political/economic and social’ sub-genre of
Current Affairs.

In this report, analysis has been conducted on viewers aged 16+. Reach (that is the
proportion of the population who have consumed a defined number of minutes of
national/intemational news in a given period) is based on anyone who has watched
at least 3 consecutive minutes of the sub-genre in an average week; industry
practice is generally 3+ or 5+ minutes. Ofcom decided to run the TV news analysis
on 3+ minutes due to the varying duration of news programmes (e.g. short news
bulletins, hour long programmes or 24 hour channels).

Share of news viewing is based on the following three providers - BBC (BBC One, -
BBC Two, BBC News); ITN (ITV1, C4), Sky (Sky News, Five), and relates to
October 2010; in 2009, these providers accounted for 99.69% of all television news
viewing (rising from 99.05% in 2001). Other channels measured by BARB that
provide short news builletins and/or generate a small proportion of total viewing of
news are not included in this analysis. These include Euronews, Fox News, BBC
Parliament, ITV2, ITV3, BBC Three, BBC Four; they accounted for the remaining
0.31% of television news viewing in 2009.

There are other dedicated news channels that broadcast in the UK. However, as
these are not individually measured nor reported by BARB (which is indicative of
their relatively small channel shares) the viewing minutes they attract cannot be
allocated to the ‘news’ category. These channels include CNN, Al Jazeera English,
Russia Today and France 24. We estimate these non-BARB reported channels
represent a very smali proportion of total national/international news viewing.

Radio news listening - RAJAR

A19

A1.10

94

For radio listening we have used the RAJAR industry currency (Radio Joint Industry
Research). RAJAR interviews approximately 110,000 adults aged 16+ over 50
weeks per year. The survey operates as a sweep, not a panel, which means that
respondents only participate for one week. Respondents are asked to complete a
one week diary showing all the stations they listened to, for at least 5 minutes,
recorded in quarter hour time blocks. Data is compiled and released on a quarterly
basis.

RAJAR does not provide programme level detail or programme genres. Therefore
we have been unable to measure listening to news or current affairs programmes
on radio. Instead, we have used listening to radio overall and analysed radio
consumption by commercial stations versus BBC services. Where it has become
necessary to conduct more detailed analysis, we have used a range of weights on
station minutage to reflect the differing presence of news content on different
categories of radio network; in so doing we have been able to provide an estimate
of the amount of time spent listening to news on the radio (based on a review of the
schedules of different radio networks, we consider it reasonable to apply weights of
27% to Radio 4; 19% to Radio 5 Live and 5% for all other radio networks). All reach
and radio share figures are based on total radio listening and are not specific to
news.
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A2.10
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Without these boundaries, Sky believed that there was a risk of the media plurality
provisions operating without clear and objective criteria, and undermining the
incentives of operators to expand, invest and innovate.

In relation to the first of these boundaries, Sky stated that ‘any intervention by the
UK authorities in the present case on grounds of media plurality must be justified by
reference to the need to protect the sufficiency of media plurality, must be
reasoned, transparent and proportionate and must be consistent with the
competition assessment of the transaction to be undertaken by the European
Commission’.

Any submissions alleging that the proposed acquisition may adversely impact
competition in the provision of news or other content would concern “extraneous
factors” which, in Sky’s view, should not properly fall within the scope of Ofcom’s
investigation.

Sky stated that the second boundary reflected the framework of analysis adopted
by the Competition Commission in 2007, which considered whether the proposed
acquisition could have an adverse effect on the plurality of news relative to the
position absent the acquisition. The proper scope of Ofcom’s investigation was
therefore to investigate the extent of any impact on current levels of plurality that
results from News Corp moving from owning a 39.1% shareholding in Sky to
owning a 100% shareholding in Sky.

Sky also urged Ofcom to take due account of the DTI Guidance, which suggested
that the media plurality public interest provisions are intended to operate only “in
exceptional circumstances” where such mergers give rise to “serious public interest
concerns”.

The scope of Ofcom’s invitation to comment

Content types

A2.12

Sky submitted that no content types other than news were relevant for the public
interest consideration, given the statutory framework and Parliament’s intentions.
The submission highlighted that in the Sky/ITV case, neither the Competition
Commission nor Ofcom investigated the impact that transaction might have had on
any content type other than national news.

Control of media enterprises

A2.13

A2.14

Sky noted that it was appropriate for Ofcom to consider the potential impact on the
proposed acquisition by reference to ‘internal plurality’. The Competition
Commission adopted this approach in 2007 and did not consider that the degree of
“internal plurality” at ITV would be adversely affected by Sky’s acquisition -
therefore concluding that the sufficiency of plurality of persons with control of media
enterprises servicing audiences for news would not be materially affected.

In light of the Competition Commission’s reasoning, Sky stated that if no material
change to the degree of “internal plurality” at Sky would be expected as a result of
the proposed acquisition, then there could be no expected reduction in the overall
current leve! of plurality. Ofcom would therefore need to determine whether the
degree of “internal plurality” at Sky would be adversely affected by the proposed
transaction and, in particular, whether Sky News would cease to be an independent
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« afocus on the provision of news — although any wholesale activities which did not
confer control over the editorial policy of a third party were deemed not to be
relevant to the public interest consideration; and

« in terms of audiences, the proposed transaction could only conceivably affect a
cross-media audience, if at all; socio-economic groupings were suggested not to
be relevant audiences for statutory purposes.

A2.55 Therefore, after establishing what would qualitatively change post-transaction,
compared with pre-Transaction in respect of the provision of news to a cross-media
audience, it would then be necessary to assess whether or not that change would
result in insufficient plurality in the UK.

The relevant public interest considerati'on

A2.56 News Corp noted that the Competition Commission’s approach to conducting an
assessment of the sufficiency of media plurality in 2007 was accepted and followed
by the Secretary of State.

A2.57 The submission highlighted one particular aspect of the Competition Commission’s
approach which was ultimately endorsed by the Court of Appeal — namely that
when assessing the plurality of the aggregate number of relevant controllers of
media enterprises and considering the sufficiency of that plurality, the actual extent
of the control exercised and exercisable over a relevant enterprise by another can
and should be taken into account.

A2.58 News Corp stated that it should not be necessary for Ofcom to re-open the debate
in areas where the Competition Commission has already made clear findings.

Plurality requires an assessment of the range and number of voices

A2.59 News Corp noted the approach of the Competition Commission and findings of the
Court of Appeal, which confirmed that an analysis of plurality involved more than an
assessment of the number of controllers, and instead encompassed an assessment
of the range and variety of voices available to audiences, taking into account both
"external" and "internal” plurality.

A2.60 The submission stated that the provisions of section 58A(4) and (5) of the
Enterprise Act meant enterprises may be treated as ceasing to be distinct if there is
a change in the quality of control, but did not preclude additional qualitative
analysis. It was therefore necessary for the Secretary of State to consider to what
extent the transaction would change the status quo ante (whereby News Corp had
a degree of control of Sky), so as to create a situation of insufficient plurality.

Focus of analysis should be news

A2.61 News Corp said that the Competition Commission had decided in Sky/ITV that the
best metric to assess the range of information and views presented to the public
(and to assess plurality) was the provision of news.

A2.62 News Corp argued that consideration of other types of content provision would not

assist in assessing plurality and other content types should be should be regarded
as irrelevant to a plurality analysis.
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Key conclusions

A2.100

A2.101

A2.102

FT| stated that it was clear that the number of platforms and sources from which
people take their news had increased during the past 3-5 years. Digital TV
penetration stood at more than 92% and would reach 98.5% by the end of 2012
once digital switchover was complete.

Around 75% of the population used the internet — this was expected to increase as
the government (and private sector) addressed broadband “notspots”. Radio
listening (until recently when there was a rebound) and newspaper circulation had
been on a consistently downwards trend.

The internet was stated to be ‘a cross-media environment [where] distinctions
between traditional media blur'. FTI noted the vast range of services available, and
suggested that this typified plurality in media.

Sufficiency of plurality

A2.103

A2.104

A2.105

A2.106

A2.107

A2.108

FTI stated that the study demonstrated that there had been a significant increase in
plurality of sources in news provision. Access to platforms had increased and FTI
therefore concluded that the availability of this increased provision had also
increased. It was noted that access could be expected to continue to increase.

There had been no major changes in the provision of news on radio or in the press,
and there was a sufficient number of voices in both sectors.

Given the benchmark of the 2003 media landscape, and on the basis that since
then there had been significant increase in the number and range of voices in news
provision since then, FTI stated that it was ‘axiomatic’ to conclude that there was
sufficiency in plurality in news provision on a cross-media basis.

Overall, cross-media consumption had increased both in terms of number of
providers accessed and number of sources used. FTI found:

The plurality of cross-media consumption of news had increased in line with its
increased provision;

Press and radio were reducing in importance in the cross-media share of voice as
both usage and user perceptions of their importance as news media had fallen;
The internet was expected to continue to grow in importance in terms of time
spent and usage;

There was a shift in cross-media news consumption patterns towards the more
plural environment of online;

These trends were expected to continue as internet penetration increased; and
In the media in which it has a presence, the BBC remained the leading player by
a significant margin.

FTI highlighted that the balance of usage (reach, number of outlets and time spent)
and ascribed importance by consumers amongst the various media had been
changing — a trend of reducing radio and press consumption, with TV remaining
steady and online increasing.

The study found the share of voice of each medium within the cross-media

consumption mix to be changing. The weight remained towards the TV voice, with
online voices increasing and radio and press voices in decline.
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A2.419

A2.420
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Slaughter and May said that the threat to plurality of declining revenues arose from
there being fewer companies in the future (or at least those with the resources to
invest in news-gathering).

The submission stated that the financial health of ITN was a key point in this regard,
with concerns over ITN’s ability to contribute to news plurality in the coming years.
ITN was said to be heavily reliant on its contracts for the supply of news to ITV, and
the loss of this contract would threaten ITN'’s viability.

Similarly, Slaughter and May said that the recent BBC licence fee settlement would
result in the BBC having to fund a wider range of operations from the same level of
funding, which could adversely affect its ability to fund news-gathering at its current
levels.

Key developments — media convergence

A2.421

A2.422

A2.423

Media convergence was said by Slaughter and May to be an ongoing process, with
developments in technology and evolving consumer preferences reducing the
differences in the output and consumption of media which used to be distinct. The
submission gave examples such as VoD services and the use of video and audio
on newspaper websites.

Slaughter and May believed that convergence presented challenges for news
production and distribution. For example, a scheduled TV bulletin or a daily
newspaper may not be deemed sufficient to meet consumers’ expectations, with
other content (e.g. an up-to-date website) required. Convergence therefore required
a greater investment in technology.

Additionally, media was said to be converging around web-based platforms,
meaning the internet was an important route to market for media companies.
Slaughter and May noted Sky’s position as a major broadband provider, giving it a
substantial marketing advantage over competitors. The submission stated that
because of this, convergence was likely to lead to an increase in Sky’s share of
audience even absent the transaction.

Implications for plurality assessment of transaction

A2.424

These trends were said to have a number of effects on the transaction:

o the pressures on news media organisations meant it would be ‘unjustifiable’ for

Ofcom to assess sufficiency of plurality on the assumption that all of the existing
voices in UK news media would continue to exist in their current form for the
foreseeable future;

News Corp and Sky were particularly well-placed to survive the current pressures
even in the absence of a merger, meaning that a takeover would combine two of
organisations that would otherwise be important contributors to news plurality;
and,

it was necessary to consider the possibility that the transaction would give the
combined entity the ability and incentive to engage in strategic behaviour that had
the effect of removing or weakening other news suppliers.

Effect of the transaction on Sky

A2.425

Slaughter and May outlined why the transaction would result in a relevant change
for plurality purposes notwithstanding News Corp’s existing 39% stake in Sky.
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aspects of a media organisation’s operations, including the commissioning of
content such as drama or comedy.

A2.535 The submission concluded by stating that there were arguably already too few

voices dominating the main media outlets, and to reduce this further would be
contrary to the public interest.
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