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THE LEVESON INQUIRY

OPENING SUBMISSIONS ON BEHAUF OF THE DAIUY EXPRESS, 

SUNDAY EXPRESS, THE DAIUY STAR AND THE DAIUY STAR SUNDAY

1. These brief opening submissions are lodged on behalf of the Daily Express, 

Sunday Express, The Daily Star and the Daily Star Sunday newspapers. These 

newspapers are published by Northern & Shell pic, (“Northern & Shell”). In July 

2010 Northern & Shell acquired Channel 5.

2. These submissions are intended to address a number of different matters which it 

is hoped will assist the Inquiry. These are:

2.1 Some introductory comments on the importance of a free press;

2.2 The desirability of identifying the extent to which possible changes to the civil 

law governing relationships between the press and the public will be the 

subject of examination;

2.3 the desirability of considering other international experiences of press 

regulation.

SOME COMMENTS ON THE IMPORTANCE OE A EREE PRESS

3. The Terms of Reference emphasise the need for recommendations by the inquiry 

to support ""the integrity and  freedom  o f  the p ress”. The inquiry has made it plain 

during preliminary hearings that it is well aware of the fundamental importance of 

the freedom of the press. Eor these reasons references set out below have been
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kept to a minimum and are references which it is hoped will assist in identifying 

w hy a free press is important.

4. In McCartan Turkington Breen v The Times Newspaper Ltd [2001] 2 AC 277 

Lord Bingham said (pages 290G-291B) that: “7u a modern, developed society it is 

only a sm all m inority o f  citizens who can partic ipate  directly in the discussions  

and decisions w hich shape the pub lic  life o f  that society. The m ajority can 

partic ipate  only indirectly, by exercising their rights as citizens to vote, express 

their opinions, m ake representations to the authorities, fo rm  pressure groups and  

so on. B u t the m ajority cannot partic ipate  in the pub lic  life o f  their society in 

these ways i f  they are not alerted  to and  inform ed about m atters which call or  

m ay call fo r  consideration and action. It is very largely through the media, 

including o f  course the press, that they w ill be so a lerted  and informed. The 

p ro p er function ing  o f  a m o d em  participatory dem ocracy requires that the media  

be free , active, pro fessional and  inquiring. F or this reason the courts, here and  

elsewhere, have recognised the cardinal im portance o f  press freedom  and the 

need fo r  any restriction on that freedom  to be proportionate  and  no m ore than is 

necessary to prom ote the legitim ate object o f  the restric tion”.

5. In Jersild v Denmark (1994) 19 EHRR 25 the European Court of Human Rights 

said that: “57. ... The C ourt reiterates that freedom  o f  expression constitutes one 

o f  the essential foundations o f  a dem ocratic society and that the safeguards to be 

afforded to the press are o f  particu lar importance. W hilst the press m ust not
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overstep the bounds set, inter alia, in the interest o f "the protection o f the 

reputation or rights o f others”, it is nevertheless incumbent on it to impart 

information and ideas o f public interest. Not only does the press have the task of 

imparting such information and ideas: the public also has a right to receive them. 

Were it otherwise, the press would be unable to play its vital role o f "public 

watchdog

6 . In G uardian M ed ia  Ltd and others [2 010] U K S C  1, [2 0 1 0 ] 2  A C  6 9 7  Lord R od ger  

rev iew ed  a num ber o f  earlier authorities and em p h a sised  the im portance o f  

a llo w in g  editors to p resen t the n ew s in  a m anner w h ich  en g a g es  a reader’s 

interest: “(53. What’s in a name? “A lo t”, the press would answer. This is because 

stories about particular individuals are simply much more attractive to readers 

than stories about unidentified people. It  is just human nature. And this is why, o f 

course, even when reporting major disasters, journalists usually look fo r  a story 

about how particular individuals are affected. Writing stories which capture the 

attention o f readers is a matter o f reporting technique, and the European Court 

holds that article 10 protects not only the substance o f ideas and information but 

also the form in which they are conveyed: News Verlags GmbH & Co K G  v 

Austria (2000) 31 EHRR 246, 256, para 39, quoted at para 35 above. More 

succinctly. Lord Hoffmann observed in Campbell v M G N  Ltd [2004] 2 A C  457, 

474, para 59, “judges are not newspaper editors. ” See also Lord Hope of 

Craighead in In re British Broadcasting Corpn [2009] 3 WLR 142, 152, para 25. 

This is not just a matter o f deference to editorial independence. The judges are 

recognising that editors know best how to present material in a way that w ill
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interest the readers o f their particular publication and so help them to absorb the 

information. A requirement to report it in some austere, abstract form, devoid o f 

much o f its human interest, could well mean that the report would not be read and 

the information would not be passed on. Ultimately, such an approach could 

threaten the viability o f newspapers and magazines, which can only inform the 

public i f  they attract enough readers and make enough money to survive.”

E X T E N T  OE A N Y  IN V E S T IG A T IO N  IN T O  P O S S IB E E  C H A N G E S  T O  T H E  

C IV IE  E A W  G O V E R N IN G  T H E  R E E A T IO N S H IP  B E T W E E N  T H E  P R E S S  

A N D  P U B E IC

7. In the ruling relatin g to the ap p lication  b y  M s E la in e  D e c o u lo s  to b e c o m e  a core  

participant it w as n o ted  in  paragraph 3 that ""the approach o f the press to 

proceedings in Court to correcting libellous errors and to the right o f reply may — 

1 repeat may — arise” at o n e  en d  o f  the spectrum  o f  issu e s  to w h ich  th is inquiry  

relates. That statem ent ra ises a practical con sid eration  about the ex ten t to w h ich  

the inquiry w ill  ex a m in e  and m ake recom m en d ation s about the “c iv il  la w ” 

g o v ern in g  the re la tion sh ip  b e tw een  the press and the pub lic .

8 . It is  resp ectfu lly  subm itted  that the T erm s o f  R eferen ce  for th is inquiry are w id e  

en ou gh  to c o v er  n ot o n ly  id en tify in g  w h at is  the c iv i l  la w  govern in g  the  

relation sh ip  b e tw een  the press and p u b lic , but a lso  w h eth er ch an ges sh o u ld  be  

m ade to the c iv il  law . H o w ev er  it is  a lso  c lear  that there is  a lim ited  tim e  

ava ilab le  to the inquiry in  order to con d u ct Part 1 o f  the inquiry, and it is  right to
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n ote  that the fo cu s o f  the T erm s o f  R eferen ce  appears to b e  d irected  tow ards  

m akin g recom m en d ation s for a m ore e ffe c tiv e  p o lic y  and regu latory  reg im e.

9. In B eer  on  “P u b lic  Inqu iries” at paragraph 2 .1 0 9  it w as stated that “a  public 

inquiry ought to interpret and then publicly explain its own interpretation o f its 

terms o f reference”. It has a lso  b een  su g g ested  that th is sh ou ld  b e  d on e  at an 

early  stage, se e  paragraph 7 9  o f  the R o y a l C o m m iss io n  on  T ribunals o f  Inquiry  

(C m nd 3 1 2 1 , 1 9 66). T h e requirem ent for an early  p u b lic  interpretation o f  T erm s 

o f  R eferen ce  m igh t b e  thought to b e  overstated , but it is  resp ectfu lly  subm itted  

that it w o u ld  b e  h e lp fu l to k n o w  w h eth er and the ex ten t to w h ich  ch an ges to the  

“c iv il  la w ” govern in g  the relation sh ip  b e tw een  the press and p u b lic  w ill  b e  the  

subject o f  exam ination .

10. Id en tify in g  the ex ten t to w h ich  ch an ges to the c iv i l  la w  relation sh ip  b e tw een  the  

press and the p u b lic  w ill  b e ex a m in ed  b y  the inquiry w ill  en ab le  core participants  

and others to attem pt to a ss is t the inquiry b y  id en tify in g  re levan t e v id en ce  and  

addu cing  relevan t su b m issio n s on  w h eth er the current “c iv il  la w ” relation sh ip  is  

adequate.

11. It is  resp ectfu lly  subm itted  that there is  a further p rin cip led  reason  to address the  

“c iv il  la w ” relation sh ip  b e tw een  the press and the p u b lic . T h is is b eca u se  any  

n eed  for “regu la tion ” sh ou ld  b e  ex a m in ed  in  the ligh t o f  the crim in al and c iv il  law  

ob lig a tio n s and rights o f  the press. In c ircu m stan ces w h ere  regu lation  and  

restrictions on  press freed om  sh ou ld  b e  proportionate and no m ore than is 

n ecessa ry  to p rom ote the leg itim a te  ob ject o f  the restriction  (com p are the

M O D I 00032066



For Distribution to CPs

statem ents m ade b y  Lord B in g h a m  set ou t in  paragraph 4  ab ove), it w o u ld  be  

h elp fu l to determ in e w h eth er ch a n g es to the la w , or in d eed  to the adm inistration  

o f  the la w  (in  particular the c o s t  o f  p ro ceed in g s for  both  the press and in d iv id u als)  

m igh t b e  the subject o f  recom m en d ation s.

R E G U L A T IO N  O F T H E  P R E S S  IN  O T H E R  JU R IS D IC T IO N S

12. It is  resp ectfu lly  subm itted  that as the T erm s o f  R eferen ce  require the Inquiry to 

m ake recom m en d ation s “/o r  a new more effective policy and regulatory regime 

which supports the integrity and freedom o f the press . . . ” it m igh t a ss is t the  

inquiry to obtain  e v id en ce  about com p arative  approaches to regu latory  reg im es in  

other countries, both  in  co m m o n  la w  and c iv il  la w  ju r isd ic tio n s, and the p erce iv ed  

strengths or w ea k n esse s  o f  regu la tion  in  that ju risd iction .

13. In th is resp ect it appears that in  the U n ited  States a d istin ctio n  is  draw n b etw een  

n ew sp ap er and internet con ten t, w h ich  is  not lic e n se d  or regu la ted  b y  any central 

govern m en t-rela ted  a g en cy , and broadcast m ed ia  w h ich  is  regu la ted  b y  the  

F ederal C om m u n ica tion s C o m m iss io n . It seem s that o n e  o f  the reason s ju stify in g  

regu lation  o f  the broadcast m ed ia  w as the scarcity  o f  “b roadcasting  w id th ” , see  

R ed  E ion  B road castin g  C o . v  F ederal C o m m u n ica tion s C o m m iss io n  3 9 6  U S  367 . 

T he advent o f  m o d em  com m u n ica tion s m ed ia , sp e c if ic a lly  the p roliferation  o f  

te le v is io n  channels and in crease  in  ava ilab le  b and -w id th  h a v e  ca u sed  so m e  to  

q u estion  w hether the d istin ctio n  draw n b e tw een  print and broadcast m ed ia  can  

still b e  ju stified . T h e fo cu s  o f  the debate appears to b e  w h eth er the broadcast
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m ed ia  sh ou ld  n o w  en jo y  the sam e freed om  as the print m ed ia , rather than any  

su g g estio n  that the print m ed ia  sh ou ld  b e  regulated .

14. In A u stralia  a d istin ction  a lso  seem s to b e  draw n b e tw een  print and broadcast 

m ed ia . T he print m ed ia  is  subject to vo luntary  se lf-regu la tion  b y  the A ustralian  

Press C ou n cil, w h ich  w a s e sta b lish ed  in  1976  and is  fu nded  b y  the n ew sp ap er and  

m agazin e  industries. T his seem s to h a v e  no leg a l or leg is la t iv e  p o w er  to d isc ip lin e  

the press.

15. In India both  print and broadcast m ed ia  seem  to b e  regu lated  b y  the Indian Press  

C ou n cil. T he C o u n c il seem s to b e  fu n d ed  b y  fee s  lev ie d  b y  it on  n ew sp ap ers and  

n ew s a g en c ies , w h ich  m o n ies  m a y  b e  su p p lem en ted  b y  C entral G overn m en t  

Grant i f  d eem ed  appropriate.

16. In G erm any the industry appears to b e  se lf-regu la ted  b y  the G erm an Press  

C o u n cil (“D eu tsch er  Presserat”), w h ich  seem s to b e  a n on -p rofit a sso cia tio n  

esta b lish ed  in  1956  under the C iv il C od e  and w h ich  has the status o f  a leg a l  

p erson  under G erm an private law . T h e G erm an P ress C o u n c il’s w eb s ite  d escrib es  

its w ork  as ‘vo lu n tary  se lf-m o n ito r in g ’. In France there is a d istin ction  b etw een  

the print m ed ia  (w h ich  seem s to in c lu d e  the internet) and broadcast m ed ia , the  

latter b en efittin g  from  central fu n d in g  but b e in g  su b ject to  s ig n ifica n t g overn m en t  

regu lation  b y  the S up rem e A u d io v isu a l C o u n c il (“C o n se il Superior de  

L ’A u d io v isu a l”).
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17. I f  there is to b e  any in v estig a tio n  o f  ov ersea s regu latory  reg im es, or the ab sen ce  

o f  ov ersea s regu latory  reg im es, it w ill  o b v io u s ly  b e  im portant to h a v e  so m e  

in form ation  about the ap p licab le  re levan t law s.

18. E ven  th is b r ief rev iew  su g g ests  that any regu latory  reg im e  w ill  n eed  to ensure that 

there is  ba lan ce b etw een  any regu lation  o f  the printed  m ed ia  and the internet.

JAMES DINGEMANS QC

3 H are C ourt, T em p le  

L on d on  E C 4 Y  7B J  

ANTHONY FIELD 

R osen b latt S o lic ito rs ,

L on d on  E C 4 A  3A E  

10 November 2011
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