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A  c u r b  o n  f r e e  s p e e c h
I t is reassuring to learn that Richard Thomas, 

the information commissioner, is fighting on 
the side of the angels-against the “surveil­
lance society”. These are the state agencies 

that hold a growing body of personal and pos­
sibly inaccurate information on even the most 
inoffensive members of the public. It is comfort­
ing, too, to hear him lambast the high street 
banks, as he did in an interview yesterday, for 
leaving their customers’ financial records in bin 
bags on the pavement, vulnerable to identity 
thieves. One can but applaud his horror that a 
father was on police records as a suspected 
paedophile for five years after a dinner lady over­
heard his daughter say, “My dad bonked me last 
night”, when she meant that he had tapped her 
on the head with an inflatable hammer.

Mr Thomas, one could think, is a man deter­
mined to expose malpractice and to cut the 
mighty down to size. Much less cheering, how­
ever, a x e  his views on a matter of overwhelrning 
importance that he did not talk about in his inter­
view: the role of the press in protectiriig the public 
by exposing the abuses of the powerfiil. News­
papers had already been doing this for cenmries 
when he took up his post four years ago. This 
duty of the media is vital in the struggle to main^ 
tain an open society. Yet Mr Thomas would send 
reporters to prison for fulfilling it. His record in 
opening up the public sector to scrutiny as 
enforcer of the Freedom of Information Act — the 
other hat that he wears in a masterful piece of 
Whitehall doublethink -  is disappointing. And 
his position in data protection is entirely on the 
side of those with something to hide.

In a little noticed report to parliament this year, 
he highlighted how people’s personal details -  
“who they are, where they live, who their friends 
and family are, how they run their lives” -  now 
form part of a trade in “confidential personal 
information” that was made illegal under the 
Data Protection Act 1998. He says that “much 
more illegal activity lies hidden under the

surface”. This can consist of obtaining “some­
one’s current address; details o f car ownership, 
an ex-directory telephone number or records of 
calls made”. The commissioner states that he 
“will not hesitate to prosecute journalists identi­
fied in previous investigations who continue to 
commit (hese offences”. In saying this he is echo­
ing the Department for Constitutional Affairs, 
which has responsibility for the law. If he and the 
department have their way, they calculate that 
one journalist a year could go to prison for 
breaches of the Data Protection'Act. The maxi­
mum penalty is two years.

To a Whitehall lawyer such as Mr Thomas, 
appointed to his post by No 10, this might seem  
entirely just; the law is broken, punishment is 
due. To a newspaper or television company con­
sidering an investigation into political or commer­
cial chicanery, it is the criminalisation of free 
speech. “Where someone lives, who they are, 
who their friends and family may be” is hardly 
confidential information. It is common currency 
that is easily discovered by talking to neighbours, 
looking at the electoral register or searching the 
Land Registry, as anyone is entitled to do. To 
propose imprisonment for reporters — and 
insurers, solicitors and private investigators — 
who obtain such details would be laughable if it 
were not so ^pister.

It is equaf|i true that journalists are not above 
the law and newspapers can already be fined an 
unlimited amount for breaches of the Data Protec­
tion Act. But the threat of imprisonment will cur­
tail free speech uven if the journalist can argue a 
defence of public interest, something that is a 
notoriously prone to different interpretations by 
difierent judges. Mr Thomas is complidt in plac­
ing another brick in the wall that the state is build­
ing to protect itself ftom unwanted scrutiny. This 
newpaper’s front, page story today on cash for 
honours is precisely flie sort Of investigation that 
political parties would prefer not to happen. Mr 
Thomas is doing his bit to help them.
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I welcome your support for my concerns, as Information Commissioner, about 
a surveillance society and about banks which are careless with customer’s 
financial records. I am also glad that you recognise that journalists are not 
above the law.

But I fear you do protest too much to describe as the “criminalisation of free 
speech” my call for stronger sentences to deter journalists (and many others) 
who engage private investigators to obtain personal information by bribery, 
impersonation and similar means which have been illegal since 1994. You are 
right that unlimited fines can be imposed under the Data Protection Act, but -  
as my report, What Price Privacy?, made clear -  this has done nothing to 
deter an underworld market which is now so active that we have been able to 
construct a tariff for details of mobile phone records, criminal records, banks 
statements and similar private information going way beyond mere names 
and addresses.

As enforcer of the Freedom of Information Act -  not a “Whitehall lawyer” by 
the way - 1 fully recognise the importance of exposing the state to maximum 
scrutiny. My report stressed the importance of retaining the public interest 
defence to the existing crime. It is quite clear that journalists covering such 
stories as “cash for honours” have nothing to fear. But my duty to protect the 
public means that I must target those who are illegally buying or selling 
personal information without any conceivable public interest defence. I regard 
free speech as a bedrock of society. But freedom of speech is not freedom to 
break the law where there is no public interest justification.
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Rights to privacy 
and knowledge
Sir, I do not expect to make 
many friends when my duties 
as regulator include enforcing 
freedom of information 
against sometimes reluctant 
government departments and 
upholding the privacy rights of 
individuals against a 
sometimes intrusive press.

But is Magnus Linklater 
seriously defending journalists 
and others when they engage 
investigators who use bribery 
and impersonation to obtain 
personal information where 
that cannot be justified by 
public interest considerations 
(Comment, Nov I)?

No one is proposing new . 
law. What is needed — as 
spelled out in my report. W h a t  

P r i c e  P r i v a c y ?  — are tougher 
sanctions to deter a 
widespread market in buying 
and selling financial, health, 
criminal and similar records, 
which is already illegal. 
RICHARD THOMAS 
Information Commissioner

Gambling danger
Sir, For vulnerable individuals, 
gambhng on the internet and 
other remote gambling via 
interactive television and 
mobile phone, provide 
ronvenience .gainbliag-24.—— 

lim niT day (“Online casinos 
'used to launder cash’,’’ Nov I), 
Offline gambling
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