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IN THE MATTER OF THE LEVESON INQUIRY

SECOND WITNESS STATEMENT OF CHRISTOPHER GRAHAM

I, Christopher Graham, of !

F will say as follows:-

i order (o help the Inquiry further, T should fike to commant on

SOMmE pOnE raised in evidence by others,

Thiz second withess statement adds to the acgount 1 have already
given of svents within my own knowi&ﬁge that cccurred subsaguent
o my appointment as Information Commissioner in Juns 2009, Thig
suppiementary witness statement adds to, but does not subtrac

from my garlier statement, which 1 balieve to he true,

Tha facts in this supplementary witness statement are within Y
owr knowiedge or obtained from reading the documents relating to

this matter

1 My sttention has been drawn to evidence from Mg Pia

w,

Sarma of News International. In this connection § also note
the imiplication in the cross examination by Mr Davies that
the "blagging” of ex-directory telephone numbers shouid
not be regarded as g breach of section 55 of the Data
Protection Act 1998 MDPA™) because, in many cases, such

information could be obtained, apparently awfully, from
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various commercial online providers. My predecessor

Bichard Thomas touched on this point in his aevidence, |
have made enguiries about these anline services and made

an aszessment of their legal status.,

itis not uncommaon practice for phone numbers, including
ax-dirgctory numbers, voluntesred by customers to b
recorded on busingss databases and retained for later use,
Such information may then be sharsd with ather
companies, including so called Identity Management
HBusinesses (IMBsY), provided that individuals have bean
informed that this will happen and have besn given an
opportunity not to have their detalls sharsd. Appropriate

data sharing agreements should also be in place.

The ICO has given advice in this sense from time o time,
Whers individuals become aware that thelr peraonal
information is being made available in this way, and they
ars not happy about it, 18 not uncommon for the

ndividuals affected to raise the matter with the company

suggests that IMB companies rea ii@« corract the regord in
response o such reqguests and the detalls of individuais
wishing to keep their personal information, ey their ex-
dirgctory phone numbers, private are removed from the

ite in accordance with the DPA.

P recognize the risks inharent in processing such volumaes
of information, but T have no reason o belisve that thase

srganisations arg operating in a manner that should

cocasion significantly greater concern to the IT0 than

Pl
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many other dats controllers,

i the light of this, it has been put to me that to g Suggest
that the ‘h\faggm\g’ of ex-directory numbers i3 somehow not
& breach of section 55 of the DPA is akin to claiming that
tecause second hand cars are availabis for sale itz

omehaw not a crime to take and drive another's car
without permission. Phons numbers that are not available
vig directory anguiry services or IMBs will,

personal information that cltizens prefer to keep private,

A number of witnesses from among the newspapsrs have
told the Inqu ry that they had been frustrated by the
refusal’ of the Information Commissioner to name names

of the 308 journalists who had been identified by the 100

as customers of Stave Whittamors as raported in What

Frice Privacy Now?® in 2006, The ICO has zlsn haan

criticised for not alerting the many thousands of

individual targets referred to in the Motorman files,

Richard Thomas has set out his reasons for not making
he raw Motorman material available to the various

newspaper titles at the time. In the resumed Culture,

Media and Sport Select Committee inquiry, following the
suardian revelations about hacking, 1 mad clear that,
while section 59 of the DPA continued to constrain our

actions, & number of factors had caused me to make
mre of the material available to propes riv authorised

parties

To some extent the position had gassd with the passags

of time, The courts had granted orders permitiing various

fsd
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Htigants access to the material affecting them o mssist in
it actions against various newspapers. In s0me cases,
individuals had exercised their right of sublect access
under the DPA,

4.4 While T still resisted the suggestion that T should make
available for publication i:»y the Select Committas the
namas of the 308 journalists, in August 2008 1 facilitated

sit toy my office in Wilmslow by the Committas Chale

John Whittingdale MP to view the material, I thelr report
n 2010 (Report HC362-11, Document 1, Page 2} the
Comrmnittee published an exchange of istters with the 10D
on the subject of making more Motorman information

available. T also set out my reasons for nob going further
in a letter to ong of the Commitise members who was

particularly pressing me to publish mars information from

the files (Document 2).

P
&

Neverthelegss, in my evidence to the Select Commitiee on
£ September 2009 1 expressed surprise that 1 had not
been approached for further information by the
newspaper groups themselves, I made an expliot and
public offer to the newspapers to come and inspect the
Motorman evidence relevant to their titles, | refer the
Inguiry to the transcript of evidence at Fv345 (1807
{Document 1, Page 6) and Ev353, Q18581 {Document
i, Page 14). 1 believe I made the same point from the
platform at the Society of Bditors conference at Stansted
iy November 2009 although [ have not retained my notes

from that occasion.
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2.6 Despite this offer, 1 was not contacted by any newspaper
group sesking access to the Motorman materisl untll
February 2011, Instead, there was a strong ang
sustamed campalgn by the print media against any
suggestion of tougher penalties for saction 55 breaches,
Very little Interest if any was expressad by the newspaper
groups as to the contants of the Motorman files
themselves until the announcemaent of the Levason

HEgtetitin'y

2.7 Since July 2008, my office has been contacted by tha

egal representatives of a number of individuals whn wers

tooking 1o bring actions against newspapers for breachss
of privacy. Information was provided where a8 court order

nad been granted or where individuals made 5 valid

subject access request under the OPRA.

Qn 4 February 2011 Jan Clements and Stephen Britchard

fud
feas

of the Guardian Media Group attended my office and
examined the records associated with the Guardian Madia
Group of newspapers including The Observer, T%“f: WerE
provided with copies of documents relating to the
publications and redacted copies of information from the
ludgers. The comparatively low volume of information
involving the Guardian titles meant that less Hme
consuming redaction was needed, Mr Pritchard
subsaquently wrote an article about the group’s

sefationship with private investigators.

2.5 1 bellgve that the ICO has consistently applied section 59
of the DPA in making available relevant material to those

with Tlawful authority’, either 83 a result of 3 court order

L
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orin response Lo a subject access reguest or, latterly,
following the logic of the court orders that had heen

made at an earfigr stags,

My attention has been drawn to the evidence of My Lz
H

Hartley from Assoclated Newspapers Limited (CANLT
should ke to put in context the less than satisfactory

gxperience she described to the Inguiry,

Following the announcemsnt of the Leveson Inguiry, my
office was contacted by Bob Satchwell, the Director of the
Society of Editors, requesting a mesting when [ was naxt
i London, Mr Satchwell was keen that [ should meet with
the Socety’s President Robin Esser. 1 agreed to mest the
two of them over tunch on 27 July. The conversation was
mainty about the future of prass seif-reguiation, This
followed my contribution to the BBC Radin 4 PM
cgramme’s Privacy Commission on 22 July during which
i had drawn on my experience as Director-Gerneral of the

Advertising Standards Authority

Towards the end of lunch 1 was asked by Mr Fsser, who is
also a sentor editorial executive of ANL, whather T wouid
altow his editors to view the Motorman material which
wEs now likely to be of interest to the Inguiry, I axplained
that access to the Motorman Files had been granted o
those with awful authority” and mentioned several
wtances of material being made available in connection
vith court proceedings and following court orders, { also
meantioned that representatives of Tha Chserver
newspaper had visited the 120 in Wilmslow in Pebruary o

view Motorman material refating to their iournalists.

&
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Following the funch, Mr Satchwell asked me to confirm
that my offer was not confined to any one groun. This

was happy to do by email on 28 July,

There followed contact by Charles Garside, Assistant
Editor of the Daily Mail, seeking access to the Motorman
cords which related to ANL titles, It was agresd that
ANL should have access to the information which the 100
had attributed to ANL titles in the What Price Privaoy? and
Whal Price Privacy Now? reports. This was apparently o
enabie them to determine what information had allegediy
bean provided to ANL by Whittamors, to which iournalists

the information was attributed, and other information

f}:

which might assist in an internal invaestigation.

The Inguiry has already heard that M Whittamors
recorded orders from journalists in four ledgers with
different coloured bindings. Associated Newspapers
business was recorded alongside orders from their rivais
Express Newspapars in, first, a green ledaer and, naxt, 8
yeiiow ledger, These two ledgers aise contained recards
ot orders from various tiles described as ‘other’, 1t follows
that thare Ccoultd be no guestion of simply nanding over
the fedgers to the man from the Mail. The ledgsrs
contained much personal information that was not
redevant to ANL titles and s0 not necessary o appropriate

for the visitors to ses.

An additional complication arose from the someawhat
incomplete and inconsistent nature of the spreadshsets
that the [CO had created to make sense of the material

that had been recovered from Steve Whittarmnre, Tha

o
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spreadshests were prepared as 3 working tool, Thay aid
the navigation and analysis of the recoversd material, But
they cannoet replace the svidence of the ledgers

themseives,

Like a reporter’s notebook, the ledgers no doubt made
perfect sense to the man who made the sntries, But the
antrigs in the ledger are often ambiguous and it is clear
inat in attempting to transcribe the ledgers on to the
spreatdshests some mistakes were made. | hebeve this
may explain some of the discrepancies mantioned in Ms
Hartley's evidence. I do not believe it changss the brosg
thrust of the chalienge to the newspaper businsss and o
pubiic policy pused by the activities highlighted in the
Information Commissionar's reports of more than five

YEATS AGO.

in Ihe almost two vears since I made my offer to the

newspapers, the ICD has moved on. Qur invastigations
sam has been engaged in many other projects and

priovities, including, I may add, the investigation ang

prosecution of section 55 breaches that in no way

involved the press. Perhaps it was nab surprising that the
suddsn interest of the Mail titles In the Matorman

mataeriais Caught the office somewhat unprapared and the
visit Lo Wilmslow on 17 August, in the middie of the
summer holiday period, did not go well, Subsequent visits
have been handled by our Internal Compliance tearn and

iam not awars that there have been problems.

i have made enguiries of my staff to establish what

nappensd when ANL representatives visited the 100, The
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LU prior o the visit to Wilmslow, our investigators were
informed that Mr Garside would not be attending himself,
bt that other representatives of ANL would be taking hi
pacs. Those representatives were Ted Verity, the Deputy
tditer of The Mall on Sunday, lohn Wallington, the

Managing Editor of the Mail on Sunday, and Julian Darral

d Edward Young, solicitors with ANL. T had heen made
clear to Me Garside that a copy of the information
relevant to Associated titles could be made availabie and
the same assurance was given o the ANL

ranresentatives

bl
ot

‘
e,

LAy the day, bowever, the ANL team insisted that they
wanted best evidence and this meant that they expecter
0 be able to have coples of a3l documents and relevant
ges of the yellow and green ledgers, It was e:»:;;;%ammzi
that we were not going to provide this as it would take »
disproportionate amount of time 1o redact the ledgers
and the information would be contained in the slechranic

databass which was to be provided to them,

L
Joet
A
o
oF

fortunate that the information provided on the first
dize was not an accurate record of the informating in the
books as it did not contain all the information linksd o

ANL. 1 am satisfied, however, that ANL ware
subsaquently provided with alf the information to which
thay ware entitisd,

T

I accept that the operation on the day Jdid not run as

3
Pand
Lk

smoothly as it should have done. T was not, however,
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awarg of any dissatisfaction on the part of ANL untii |

read Ms Hartley's witness statement,

Arcund the same time as the ANL visit or subsequently
tha IC0 was approached by a number of other madis

srganisations seeking access to the Moterman matenial a

o3

folinws,

My office was contacted on 27 July 2011 by Philip
Abrams, Editorial Complaints Director at BBC, foliowing
the announcemant of the Leveson Inquiry. He had
wlentified potentially relevant information w‘*zf"“z had
ariginated from ong of the ledgers {the veliow book)
pubtished on the "What Do They Know' website. He made
further enguiries relating to this over the telaphone and
by email and we later provided him with the additional
information be required. A later conversation redatad to
production companies the BBC may have used at the
time of Operation Motorman, My office provided further
information to assist the internal investigation, An official
irn rmyy office had further telephone conversations relating

to the confidentiality of the information we nrovidad,

Un 12 August 2011, Nicole Patterson, Head of Legal at
"

Express Newspapers wrote to my office requesting accoss

o the underlying data from the What Price Privacy Now?
report redating thelr group. 1 replied by letter on 18
August 2011 inviting her or her representatives to vigit
rry affice. Following subssguent emall correspondsnces it
was agreed that a copy of the information held
alsctronicatly could be provided, This was provided under

nstruction from Nicole Patterson to Anthony Fleld of
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Rosenblatt Solicitors on encrypted disc on 37 Octoher
2011,

O 19 August 2011, Tina Savy-Davias, legal ¢

;’\
7
7

behalf of Baver Media, contacted my office regarding
referancas to Closer magazine in the What Price Privacy
Mow? report. We subsequently provided the limited
amount of data identified in encrypted elschronic form on

<(“4,

30 August 2011,

2y 28 Qctober 2011, my office recaiverd 5 latter from
Harrist Elis of Linkiaters LLP requesting sccess to the
Maotorman evidence relating to Times Newspapsrs Limited
and News Group Newspapers Limited. Simon Tomas,
interim Director of Legal Affairs at News Intesrnstional

confirmed their authority o act on their bahalf, My

P

ficials extracted relevant information from the
Operation Motorman spreadsheets and supplied these to
themn on an encrypted disc on 10 November 2011,
Answers to follow up guestions and further information
ware supplied in encrypted form to Karen Zisger of

Linkiaters through 10 28 November 2011,

The [CO has also been cooperating with the several police

operations arising from the phone hacking scandal,

My office has been meeting with and providing
information o the Matropolitan Police (“MPS”) to assist
them in their Operations Weeting, Tulsts and Fiveden and
other specific enquiries arising from approaches to the
MPS by individuals who believe their régm may have

een infringed by the activities of newspapers or their

11
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agents. This contact is being coordinatad by our Interns!
Compliance team,

4.& There has also been significant contact with Stratholyde
Police since July 2011 in connection with separate polics
investigations involving Scottish residents who may have
fzatured in the Motorman files

4.8 Additionally, we were approached by MM Inspector of
Constabulary ("HMICT) who were considering the

retationship between the police and the meadia, Mike
Edgley, Chief Superintendent HMIC Wakefield, and Andy
Lang of MMIC attended my office on 17 August 2011 1o
be briefed on Operation Motorman and the What Frice
Privacy? and What Price Privacy Now? reports by my
staff. No specific information from the Motorman files was

requested.

4.1 Finally, the Motorman files have been of intgrast to the
broadeast regulator where certain newspaper groups

have significant television interests, Un 18 July 2011, my

sffice received a letler from OFCOM seeking information

-~

from the Motorman files that might be relevant to their

work. The information was provided on 22 August 2011,

The contents of this statement are true to the best of my
knowledge and belief

Signed:

Dated:

onsk,
1)
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