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Overview

On 1 February, at the end of our evidence se ssio n  to the Inquiry, Lord Ju stice  Leveson 
asked the Chairm an and C E O  of Ofcom the following:

/ would welcome your views on how the press could be regulated In a way which preserves their Independence and the rights of free expression.
T his paper d isc u sse s  the potential public purposes of any regulation, the m odels and options 
for achieving effective regulation, the ability of self-regulation to deliver regulatory outcom es 
and som e possible options for supporting effective regulation through statutory underpinning.

T his paper builds on O fcom ’s experience as the U K’s broadcast regulator, as a co-regulator 
and through O fcom ’s experience of working with various m odels of self regulation.

W e draw from O fcom ’s experience a s the regulator of content and standards for broadcast 
and radio se rvice s in the UK. W hilst the statutory approach adopted in broadcast regulation 
derives from a different historic, com m ercial and institutional context to the p ress it may 
provide guidance on what the n e ce ssary  building blocks are in creating effective, strong, 
independent and credible m odels of regulation.

W e stress that Ofcom is not seeking to regulate the press.

O ur starting point is O fcom ’s experience of protecting the rights of free expression, which 
would be fundam ental in establishing a new model of press regulation. W e draw on O fcom ’s 
experience of balancing rights of free expression with its other duties in this paper.

Establishing a new regulatory body with a clear sco pe and jurisdiction in a changing digital 
m edia land scape will be challenging. Boundaries between different digital m edia will be 
more perm eable than ever before.

To ad d re ss these challenges, we set out our view s in this paper using the following 
structure:

Section 1: T he possible public purposes of press regulation

Section 2: T he principles of effective regulation, based on our experience

Section 3: M odels of self regulation, co-regulation and statutory regulation

Section 4: Strengthening self regulation and w here additional steps could be required

Section 5: S co pe and jurisdiction in a changing digital m edia environm ent

Section 6: C o nclu sio ns
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S e c t io n  1

The possible public purposes of press 
regulation
1.1 A new model of regulation for the press would need to:

• be built on a clear articulation of the public purposes of regulation; and

• establish a clear view  on the outcom es required to en su re public trust, to provide 
a basis against which a new system  can be evaluated in the future.

1.2 S u cce ssfu l regulatory regim es are based on a clear se n se  of role and public 
purpose. Ofcom itself has a clear public purpose set out in its central statutory duties:

“to further the interests of citizens in reiation to communications matters" 
and “to further the interests of consumers in reievant markets, where appropriate by promoting competition". O fcom ’s general duties in relation to 
broadcast standards are clearly defined in the C om m unications Act 2003.
Ofcom is required to secure:

• the appiication, in the case of ait teievision and radio services, of standards that provide adequate protection to members of the pubiic from the inciusion of offensive and harmfui materiai in such services;
• the appiication, in the case of ait teievision and radio services, of standards that provide adequate protection to members of the pubiic and ait other persons from both (i) unfair treatment in programmes inciuded in such services and (ii) unwarranted infringements of privacy resuiting from activities carried on for the purposes of such services;

1.3 Ofcom must a lso  have regard, in performing those duties to:

• the need to secure that the appiication in the case of teievision and radio 
services of standards ...is in the manner that best guarantees an appropriate /eve/ of freedom of expression

1.4 In addition, under the Broadcasting Act 1996 (as am ended), Ofcom has a duty to 
consid er and adjudicate on com plaints m ade to it which relate to unjust or unfair 
treatment in program m es, and to unwarranted infringement of privacy in, or in 
connection with the obtaining of material included in, such program m es. Other 
regulators have sim ilarly clear public purposes set out for th em \

1.5 In the c a se  of the press, it is widely accepted that a free press is at the heart of a 
healthy dem ocracy. It is able to hold politicians, public bodies, public figures and 
others who hold power and influence to account for their actions. In discharging this 
role the press holds a powerful position within our dem ocracy.

1.6 In recognition of this powerful position, it also appears to be generally accepted that 
n ew spapers and the journalists working for them should agree ethical and

Other regulatory bodies with clear public purposes set out for them include the BBC Trust, ASA, 
CMC, FSA, Legal Services Board and Lloyds of London.
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professional standards beyond com plying with the relevant law. T his would m ake 
both journalists and the organisations which em ploy them more akin to other 
professions and organisations who aspire to operate in an environm ent of public 
trust.

1.7  In addition, the cost and com plexity of seeking redress through the courts m eans that 
there is a need for som e form of regulation to en su re that individuals can secu re 
rapid and effective redress w hen they have been subject to unethical (and potentially 
illegal) journalistic practices.

1.8 T he core of a new system  of p ress regulation could be fast, a cce ssib le  and effective 
redress for com plaints w here serious breach es of the public purposes of regulation 
have taken place. T here could be a particular focus on are as w here existing law 
stands behind the public purposes of the regulator, but w here redress through the 
courts is costly and complex.

1.9 Civil and criminal law provides a b a se  level of protection but O fcom ’s experience of 
broadcasting regulation show s that it is in the public interest that standards and 
ethics are not enforced solely by reco urse to the courts in the event of a breach of a 
standards code. It also sugg ests that it m ay be desirable to provide proportionate 
additional protections that are not provided by civil and criminal law, for exam ple, 
requiring that new s is reported with due accuracy.

1.10 T he history of press regulation, both in the UK and in m any other countries would 
seem  to sugg est sim ilar principles apply to the press and that further safeguard s and 
redress m echanism s are needed to ensure the e xe rcise  of power by the m edia is not 
abused. T his would sugg est that industry should apply standards of acceptable 
behaviour to prevent system atic unlawful and unethical behaviour.

1.11 In order for any regulatory system  to function, the public purpose of press regulation 
would need to be defined. Key elem ents could include:

• a requirem ent to protect the rights of the press in relation to freedom of 
expression;

• a requirem ent on the regulatory body to protect the rights of individuals by giving 
prompt and effective rights of redress in relation to privacy, fa irne ss and 
defamation^; and

• a requirem ent to promote ethical behaviour and standards of journalism  in the 
press and to investigate practices that underm ine confidence in journalistic 
standards.

1.12 C le a r statem ents of public purpose are likely to be required to en su re the regulator, 
the industry and the general public understand what is at stake, to help establish its 
authority and, over time and in light of perform ance, to help build trust in the 
regulatory system . T h e se  would also be important in ensuring that the new body has 
a c lear identity on which to build its institutional culture.

 ̂This recognising the difficulties individuals currently face in seeking redress for these issues through 
the courts and also considering the chilling effects of the current laws (defamation in particular) on the 
press.
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S e c t io n  2

The principles of effective regulation
2.1 A gainst the background of this d iscu ssio n  of the public purposes of regulation, 

O fcom ’s experience in regulating a num ber of sectors and working with a variety of 
statutory, co-regulatory and self regulatory bodies sugg ests there are som e core 
principles shared by all effective regulation.

2.2 T h e se  principles can be divided into two categories:

• principles which relate to the governance and accountability of the regulatory 
body; and

• principles which relate to the operational independence and capability of the 
regulatory body.

a) Principles which relate to the governance and accountability 
of the regulatory body

2 .3 T h e se  principles are important b e cau se they establish independence and ensure 
safeguard s against undue influence. T hey are an essential part of the credibility of 
the organisation. T hey are:

• In d e p e n d e n t g o v e rn a n c e  a n d  d e c is io n  m aking, ensuring that decisio ns are 
taken free from industry or political interference, consistent with principles of good 
corporate governance. G o vern ance arrangem ents would need to ensure that 
there is no inappropriate influence over decision making by third parties and that 
these arrangem ents create a governing body w hich is independent, responsible 
and publicly accountable for the effective functioning of the regulator.

• C le a r  p u b lic  a c c o u n ta b ility , to en su re that the regulator is held to account in 
delivering against its public purposes. T his could be delivered by independent 
oversight of the regulator’s activity on a periodic basis, to ensure that the 
governance, operation, p ro ce sse s and d e cisio n s of the regulator are regularly 
scrutinised and that the results of this scrutiny are transparent.

• C le a r  re g u la to ry  o b je c tiv e s  set out in a C o de w hich allow s industry and the 
public to se e  the nature and sco p e of the regulation. T his allow s the regulator to 
set out the rules against w hich it would operate, to provide fo cus to its activities 
and to en su re that regulated parties understand clearly the standards they must 
meet, allowing them to develop their com pliance program m es accordingly.

• C le a r  an d tra n s p a re n t p r o c e s s e s , to en su re that it is clear how regulatory 
investigations are conducted and that relevant parties can appropriately engage 
with those pro cesse s. Typically this would m ean consulting on and publishing 
p ro ce sse s for com plainants, p ro ce sse s for su bm issio n s by regulated parties, 
rights of third parties and rights of appeal. T h e se  p ro ce sse s need to find an 
appropriate balance between tim eliness and principles of natural justice.
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b) Principles which relate to the operational independence and 
capability of the regulatory body

2.4 T h e se  en su re public confidence, credibility and, over time, help to build public trust.
They are:

• W o rk a b le  m e m b e rsh ip  in c e n tiv e s /o b lig a tio n s , ensuring the regulator has all 
relevant parties within its sco p e in order to produce a fair and consistent 
regulatory fram ework acro ss the industry. T his m eans developing incentives or 
obligations for m em bership or introducing m echanism s which set out who the 
regulated parties are. W e sa y  more about this crucial issu e below.

• In d e p e n d e n t fu n d in g  an d b u d g e t co n tro l, to en su re the regulator can deliver 
its public purposes with sufficient reso urces and without fear of interference from 
industry or Governm ent. Typically this should m ean budgets are agreed for a 
significant period, such as four years. During this period the regulator should be 
required to m anage within these budget limits (excluding exceptional events), but 
that it would also  have security in relation to this funding and not be subject to 
financial pressu re that would be inconsistent with the ability to act independently.

• A c c e s s ib ilit y , to en su re that individual financial circum stances are not a pre­
requisite to securing redress, essentially requiring the system  of regulation to be 
free at the point of use. T his would m ean setting up appropriate com plaints 
handling m echanism s (e.g. phone, email and w ebsite) and securing a funding 
model to ensure that com plaints are logged and investigated at no cost to the 
complainant.

• G e n u in e  p o w e rs  of in v e stig a tio n , to ensure that regulated parties cannot 
prevent effective investigation w here wrongdoing is alleged. T h e se  are typically 
pow ers to se e k and a c c e s s  information, pow ers to undertake own initiative 
investigations (i.e. without a complaint) and pow ers to im pose meaningful 
penalties for failure to cooperate.

• E ffe c tiv e  p o w e rs  o f e n fo rc e m e n t an d s a n c tio n , ensuring that regulatory action 
is a genuine deterrent both to the party being punished and as a warning to other 
regulated parties. T h e se  would give the regulator the power to levy proportionate 
sanctions on regulated parties to punish breaches of rules and to act a s  a 
deterrent to other parties in relation to future behaviour.
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S e c t io n  3

Models of self regulation, co-regulation 
and statutory regulation
3.1 W e have previously set out for the Inquiry^ our view s on when self regulatory, co­

regulatory and statutory regulatory m odels are most effective. In sum m ary our view 
is:

• S elf regulatory m odels are industry designed and led, allowing the industry to 
define an approach best suited to achieving its desired outcom es. Self regulatory 
system s rely on a strong alignm ent between the incentives of participants and the 
w ider public interest. M em bership is voluntary and there are no formal legal 
backstops to enforce the rules of the schem es. In the a b se n ce  of alignm ent 
between the interests of the industry and the public interest, self-regulatory 
regim es are unlikely to prove effective when confronted by circum stances which 
present a tension between the public interest and the corporate interests of 
industry players.

• Co-regulatory m odels typically provide more industry involvem ent than statutory 
regulation and can be particularly effective when there is w idespread industry 
support for the objectives of regulation. They require periodic monitoring by a 
backstop body to ensure effectiveness and can require the backstop body to 
carry out enforcem ent activity. Co-regulation can, like self regulation, also 
struggle w here there are pronounced tensions between com m ercial interests and 
the w ider public interest, but usually less so  than self regulatory models. This is 
b e ca u se  the existence of the backstop body obliges the participants to find a w ay 
of resolving the inherent problem s, or e lse  face som e kind of sanction from the 
backstop body.

• Statutory regulation is usually carried out by an independent body, accountable to 
Parliam ent and subject to scrutiny by the National Audit Office. It is usually the 
most effective model w here there is a clear divergence between com m ercial 
interests and the w ider public interest.

3.2 T he starting point for consideration of a future model of press regulation would be 
balancing the central im portance of protecting the independence of the press against 
creating an effective model of regulation which can build and sustain public trust in 
the future. G iven the im portance of protecting the independence of the press, this is a 
different challenge from, for exam ple, determining the best model for the regulation of 
the prices of telecom m unications se rvice s or energy supply.

3 .3  With this in mind two questions suggest them selves:

• In considering the core principles of effective regulation, what is the strongest 
version that might be designed while retaining a self regulatory fram ew ork?

• W here such a model may have w e a k n e sse s, what steps could be taken to 
improve the effectiveness of the model without threatening the independence of 
the press or the rights of free exp re ssio n ?

Please see the teach-in slides we presented to the Inquiry on 5 October 2011.
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S e c t io n  4

Strengthening self regulation and where 
additional steps could be required
4.1 A relatively effective self regulatory system  could be designed if industry is a 

genuinely willing participant in such an enterprise. Critically, this would require 
industry to propose and implement a model which met the criteria of effective 
regulation described above, both in letter and in spirit.

4.2 There is clearly a relationship between the credibility of the self regulatory proposals 
presented and the need for m easures which go beyond the ambit of self regulation. 
T he more com plete the former, the le ss need for the latter.

4 .3  In delivering a w orkable model of regulation for the press, particularly in relation to 
are a s relating to day to day operational effectiveness of the new body, significant 
progress could be m ade on a self regulatory basis:

a) in setting re g u la to ry  o b je c tiv e s , to capture the public purposes of regulation;

b) in establishing tra n s p a re n t p ro c e s s e s , which is a matter for the regulatory body 
to determine, in line with principles of natural justice, and which do not require 
external prescription;

c) in relation to fu n d in g , w here a model could be established to en su re that the 
providers of funding cannot influence the day to day decision making or overall 
strategy of the regulatory body;

d) in relation to a c c e s s ib ility , through establishing a system  of com plaints handling 
and app eals which is free at the point of use, which m akes the outcom es of all 
decisions public and which publishes com plaints data annually;

e) In relation to investigations'^, w here the entity could hold pow ers to a c c e s s  
information and pow ers to launch own initiative investigations. S uch  a model 
would give any new regulator pow ers com m ensurate with O fcom ’s broadcasting 
pow ers (but not necessarily  a s  strong a s  O fcom ’s w ider investigatory pow ers in 
relation to competition). T his should include penalties for failure to cooperate with 
investigations. Ensuring pow ers of investigation are only available post 
publication would be consistent with preserving the independence of the press 
and rights of free expression; and

f) In relation to s a n c t io n s  an d enforcem ent®, which have a critical role to play in 
creating an effective regime. A self regulatory regime could potentially confer 
pow ers to enforce sanctions, including:

Any consideration of investigatory powers would have to be carefully balanced against the particular 
rights of the press. In particular, careful consideration would need to be given to the Article 10 rights 
of journalists to protect their confidential sources.
® We note that some parties have proposed contractual agreements as a potential enforcement 
mechanism. It is not clear to us that such contractual arrangements could ensure that information was 
provided. A further question would be the ability of regulated parties to terminate contracts in the 
event that they disagreed with regulatory decisions.
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o strong rules in relation to equal prom inence apologies and corrections, with 
determination straightforwardly by the regulator, not as part of a p ro cess of 
negotiation with editors;

o proportionate but effective financial penalties; and 

o full publication of decisions.

4.4 A self regulatory approach would need to have sufficient capacity and sca le  to 
en su re that each of these are a s is delivered in a m anner which is operationally 
effective in practice.

Each of these elements is central to establishing a successful self regulatory regime.In each case we believe it could be possible for a se t of voluntary but binding rules tooffer the basis of effective regulation, through an essentially self regulated model.However, they all rely on the successful establishment of three further core buildingblocks of effective regulation: membership, governance and accountability.
a) Membership

4.5 A s w e have stated to the Inquiry, we do not believe the broadcast licensing model is 
appropriate for the press. Even a sim ple authorisation regime, a model applied, for 
exam ple, in the co-regulation of video on dem and se rvice s which Ofcom o ve rse e s in 
the UK®, is likely to meet with legitimate co n cerns in relation to the independence of 
the press and freedom of expression, given its proximity to a licensing type regime.

4.6 T he central argum ents against su ch  an approach lie in the merits of a plural approach 
to m edia regulation and in retaining a distinct context for freedom of expression by 
the press.

4 .7  Historically, the roots of broadcast licensing lie in spectrum  scarcity and in the nature 
of radio and television. In order to provide a service, broadcasters needed to be 
allocated spectrum  which then had to be protected from interference by other users. 
T his required a licensing system^. Additionally, there is the intrinsic nature of the 
broadcast medium which is beam ed into peo p le s’ living room s over the airw aves with 
an im m ediacy and visual impact which is arguably more powerful and more intrusive 
than other media. T his is particularly relevant given the m ass audience reach of both 
radio and television.

4.8 T he broadcasting approach is different in nature to that of the press, w here there has 
not been a licensing regim e and w here the regulatory code is both more limited in 
sco p e and does not have statutory backing. T his m eans that freedom of expression 
for the press is qualified in a different and narrow er w ay to broadcasting (although it is 
not an absolute right in either case)®.

The Communications Act 2003 confers duties on Ofcom for the regulation of On Demand 
Programme Services and gives Ofcom power to delegate certain functions to an appropriate 
regulatory authority. Ofcom delegates responsibility to a co-regulator, ATVOD.
 ̂ Historically, the licence defined the right to use a given part of the spectrum and the right to have 

that use protected from interference. Both the allocation and the protection from interference are tasks 
fulfilled by a licensing authority (in the UK case, by Ofcom).
®ln the UK, this approach has proven to be consistent with freedom of expression. Broadcasting 
regulatory codes place freedom of expression at their heart and broadcast regulation is under a legal 
obligation to adhere to the ECHR. Article 10 of the ECHR, which says everyone has the right to

MOD400000855



For Distribution to CPs

4.9 T his twin track approach has been reinforced over time by virtue of the generai pubiic 
deveioping a sophisticated understanding of what to expect in the broadcasting 
environm ent and what to expect in the press environment. T h e se  expectations are 
wideiy understood and weii em bedded.

4.10 T his is reinforced by the difference in approach to the issu e  of impartiaiity. Licensed 
broadcasters must adhere to due impartiaiity ruies, ensuring UK citizens have 
dedicated impartiai new s services. Converseiy, the press are not subject to 
impartiaiity ruies, aiiowing them to piay a different roie to broadcasters in reiation to 
new s provision and in particuiar the expression of opinion.

4.11 in our view, this piuraiity of approach is a strength of the UK system , it permits two 
subtiy different app ro ach es to co-exist and to offer distinct but com piem entary 
perspectives, in combination, they heip support the diversity and rich n ess of UK 
media, and in turn enhance the positive roie the m edia is wideiy recognised a s abie to 
piay in w ider society.

4.12 in addition, there is a risk that a iicensing regim e for the press couid be modified at a 
iater date and runs the risk of interference by poiiticians in the freedom of the press. 
W hiie such a risk exists for broadcasting, the incentives are iimited b e ca u se  of 
impartiaiity reguiation and b e ca u se  of the presence of a strong and independent 
statutory reguiator. in contrast, the press deais more directiy in opinion and infiuence, 
making the temptation for subsequent interference by poiiticians com m ensurateiy 
greater®.

Promoting full relevant membership of a regulatory system  for the press would befundamental to establishing public trust, credibility and consistency.
4. 13  it is iikeiy that a seif reguiatory modei for the press wouid need to focus on creating 

incentives to attract reievant industry piayers to join the reguiatory schem e. Finding 
powerfui m em bership incentives is very chaiienging, as has been wideiy 
acknow iedged in the debate about the future reguiation of the press. However, 
incentives in a seif reguiatory modei couid inciude:

• kitem arks refiecting freshiy-stated industry standards;

• journaiistic accreditation, aithough there are a num ber of difficuit questions about 
how an accreditations system  might work in practice, inciuding defining a 
journaiist in a digitai environment. An accreditation system  aiso couid potentiaiiy 
have a restrictive effect on rights of free expression; and

rights of mediation, adjudication and arbitration for participating m em bers 10

freedom of expression, expiicitiy recognises that it does not prevent states from requiring the iicensing 
of broadcasting.
® Equaiiy, we note that broadcasting has been subject to the same risk for many years and that in our 
experience, at ieast since Ofcom’s creation in 2004, there has been no attempt whatsoever to erode 
or infringe freedom of expression by attempting to extend the reach of iegisiation. However, one 
further merit of a piurai system is to ensure that whiie one part of the media may in theory be subject 
to such a risk, there is a very significant aiternative part of the media that is not so (or at ieast iess so).

further option wouid be making it a condition that a pubiication was a member of the reguiatory 
regime to participate in and use the services of the Audit Bureau of Circuiations. The Audit Bureau of 
Circuiations is a membership body whose Board inciudes advertisers, media agencies, media owners 
and trade bodies. We have not given consideration to the practicaiity of this proposai, aithough we 
beiieve it couid require the Audit Bureau of Circuiations to consent voiuntariiy to such a proposai.

10
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4.14 T he central consideration in relation to incentives would be how far choosing whether 
to participate materially affected, positively or negatively, the b u sin ess in question? If 
the incentives w ere not of m eaningful value, they would be unlikely to be successful.

4.15  It is important to se e k to an sw er this question not only in the current context, but also 
to co nsid er the likely effectiveness of such incentives at a future date, when 
circum stances might alter the perceived balance of costs and benefits for the 
relevant parties.

It could be difficult to establish voluntary self regulatory Incentives which could reliably be expected to ensure full engagement on a continuing basis. An enabling statute could be needed to create sufficient Incentives to ensure long-term and committed Industry participation In regulation.
4.16 It is possible that, to create further incentives to m em bership, the new regulatory 

body could be recognised in statute so that incentives and minimum governance 
conditions for the regulatory body could be introduced^ \  T h e body could be built 
around a com plaints handling model, with statutory underpinning to ensure that 
industry does engage with the new body^^ T h e se  could include:

• statutory pow ers to operate a com plaints handling p ro cess in which n ew spapers 
can ch o o se to participate, either a s  a result of a received com plaint or following 
an own initiative investigation;

• am ending existing laws and procedures to give courts the power to penalise 
parties (by w ay of increased/decreased dam ages or increased/decreased costs) 
in legal c a s e s  w here the party has not taken account of the com plaints handling 
p ro cess offered by the new body^^;

• statutory ch ang es to defamation laws to provide a new defence to any 
defamation action if the publication w as fair and reasonable on a matter of public 
interest and the publisher could show  com pliance with the relevant code and the 
regulatory regime^''; and

a sim ilar approach to privacy 15

4 . 1 7  T h e se  should be in addition to the non-statutory incentives d iscu sse d  above, to 
develop a s  strong a package of incentives as possible.

As per the Defamation Act 2009 in Ireland which recognises the Irish Press C o uncil, sets out 
minimum requirements for the creation of the Press Council and creates incentives for publishers to 
join the Press Council, but the statute does not give the Press Council any statutory investigative or 
enforcement powers. It is a mechanism for maximising membership whilst at the same time 
maintaining a voluntary scheme.

Whilst the incentives for most individuals to use a free at the point of use complaints resolution 
process would be significant because of the cost of court proceedings, there could be occasions 
where individuals want to pursue their claims through court. Whilst claimants should not be restricted 
from pursuing such claims, it is equitable that where they do not use the regulatory route first, they 
could risk being penalised with reduced damages or a limit to their cost recovery.

Whilst Ofcom has the power to impose financial penalties on broadcast licensees, Ofcom does not 
have the power to award damages or costs to complainants. Ofcom’s experience in fairness and 
privacy cases has not led us to believe that it is necessary to have such powers. It would inevitably 
lead to more litigation around Ofcom’s decisions.

As per the Press Council in Ireland. See section 26 Defamation Act 2009
As suggested in the Media Regulation Roundtable submission to the Inquiry, 13 February 2012

11

MOD400000857



F or D is tr ib u tio n  to  CPs

4.18 We are aware of the suggestion that the VAT exemption could be made available 
only to those participating in regulation. We have not investigated this in detail, 
although we note that in its recent report on The Future of Investigative Journalism, 
the House of Lords Select Committee on Communications recommended 
consideration be given to whether this proposal would be legal under European Law.

4.19 Whether a package of incentives, taken together, is ultimately sufficient to ensure 
long-term full industry participation is ultimately a matter of judgment. However, it is 
not clear, if incentives are not sufficient, that there is any alternative other than a very 
limited, minimalist obligations regime, perhaps linked to a threshold such as turnover 
or some measure of audience/readership. This is undesirable for all the reasons 
noted above.

b) In d e p e n d e n t g o v e rn a n c e

4.20 Governance structures must ensure that decisions are taken free from industry and 
political interference, and consistent with the principles of good corporate 
governance. Independent governance should be constructed to ensure that the 
regulatory body is protected from direct political or industry interference.

4.21 A new corporate governance framework would need to ensure clear strategic 
guidance for the regulator, the effective monitoring of management and clear 
accountability. This would require Board members to be able to act on a fully 
informed basis, in good faith, with due diligence and care in consideration of its public 
purposes and duties, taking into account the concerns of interested parties, but most 
fundamentally in the interests of the general public. It would require a formal and 
transparent Board nomination and election process. The Board would have to be 
able to exercise objective independent judgments on regulatory affairs.

4.22 When establishing this new framework, there are significant steps a self regulatory 
model could take:

• not having serving newspaper editors, management or proprietors on the Board 
or able to influence the Board or Executive. This reflects widespread practice in 
other regulatory bodies;

• the appointment process of the Chairman could be designed to ensure the 
selection is not controlled by industry. This could be through the establishment of 
an independent appointments panel with independent assessors to ensure an 
open and proper process. This should not be subject to any influence by those 
who are regulated;

• the configuration of a Board should be such that there is a majority of non­
executive independent members on the Board and that there is a minority of 
executive Board members;

• the definition of independence should be that set out in the UK Corporate 
Governance Code; and

• consideration should be given to whether additional safeguards are required to 
ensure the credibility and independence of the Board, for example by ensuring 
fixed term appointments and/or by ensuring changes to governance 
arrangements cannot be made without the unanimous agreement of the Board.
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4.23 In addition, it would be important that the new body had a strong understanding of 
the regulated businesses and a regular dialogue with them. It would be advisable to 
make provision for the representation of industry within the new framework, 
potentially through a formal Advisory Group of industry members, to assist the new 
body in its work.

H o w e v e r ,  b e c a u s e  g o v e r n a n c e  a r r a n g e m e n t s  g o  t o  t h e  h e a r t  o f  t h e  le g i t i m a c y  a n d  
a u t h o r i t y  o f  t h e  n e w  b o d y ,  r e c o g n i t io n  in  s t a t u t e  c o u ld  b e  n e e d e d  t o  e s t a b l is h  t h e  
m o s t  im p o r t a n t  f e a t u r e s  o f  t h e  n e w  g o v e r n a n c e  a r r a n g e m e n t s .  T h is  c o u ld  a c t  a s  a n  
a d d i t io n a l  s a f e g u a r d  t o  h e lp  b u i ld  p u b l ic  t r u s t .

4.24 We believe that such arrangements could be set up in such a way as to ensure 
absolute independence, not only from industry but also from Government or 
politicians more generally. For example:

• Recognition in statute could include reference to basic structures and 
configurations for the Board and appointment processes (for example the 
process of appointment and the balance of the Board between non-executives 
and executives);

• key appointments could be subject to approval by either an independent 
appointments Panel, an independent commission of some form or an 
independent third party- thereby avoiding political or industry involvement; and

• make it clear that removal from key posts (outside fixed terms), once appointed, 
would not be possible except on very limited grounds (such as mental incapacity 
or criminal behaviour).

4.25 Establishing clear authoritative governance arrangements in statute, independent 
from both industry and politicians, could deliver an immediate check and balance into 
the effective operations of the new body. Statute would ensure that these 
arrangements were set and could not be amended without further primary legislation.

4.26 Recognition in statute for governance would also change the view of those appointed 
to the most senior posts about the source of their authority. It would be clear that 
their authority was embedded in law and not derived from industry and its 
representatives.

c) A c c o u n ta b i l i ty

4.27 In Ofcom’s experience, periodic scrutiny by an independent third party is extremely 
important for the continued effective operation of regulatory regimes. Such scrutiny 
provides a clear point of review and assessment to examine the efficiency and 
effectiveness of the regime and allows adjustments to be made where weaknesses 
are identified.

4.28 Consideration could be given to both the conduct and scope of review, including 
whether it should cover all features of the model such as governance, funding, 
accessibility, transparency and the quality of decisions made by the regulator.

C o n s id e r a t io n  o f  t h e  p e r io d  o f  r e v ie w  w o u ld  b e  im p o r t a n t .  In  t h is  c a s e  a  w id e  r a n g in g  
i n i t ia l  r e v ie w  o f  e f f e c t iv e n e s s  c o u ld  b e  r e q u i r e d  g iv e n  t h e  b a c k g r o u n d  t o  t h is  In q u ir y ,  
p r o b a b ly  w i t h in  3  y e a r s ,  t o  e n s u r e  t h a t  t h e  e f f e c t iv e n e s s  o f  t h e  n e w  r e g u l a t o r y  r e g im e  
c o u ld  b e  v e r i f ie d .
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4.29 This would be particularly important to establish public credibility in the light of the 
evidence before the Inquiry. It should also seek to prevent the need for further large 
scale inquiries in the future. After a comprehensive initial review, it could be possible 
to reduce the frequency or the scope of future reviews.

4.30 It would be possible for a self regulatory body to open itself up to voluntary audit and 
review by an independent assessor. However, whether this would be sufficiently 
independent in a self regulatory model could be questionable.

R e c o g n is in g  t h e  r e m i t  a n d  f r e q u e n c y  o f  t h e  p e r io d ic  r e v ie w  in  s t a t u t e ,  in c iu d in g  w h o
s h o u id  c o n d u c t  i t  a n d  t o  w h o m  i t  w o u id  r e p o r t ,  c o u id  p r o v i d e  a n  a d d i t io n a i  s a f e g u a r d
a n d  p r o v i d e  a  s ig n i f i c a n t  b o o s t  f o r  a n y  n e w  s y s t e m ’s  a b i i i t y  t o  b u i id  p u b i ic  t r u s t .

S u m m a ry

4.31 In summary, it is possible that, in some form, the principles of effective regulation 
could be achieved within a self regulatory, non-statutory model. Significant 
improvements towards more effective regulation could be made in all these areas 
without crossing into a statutory regime. However, this would require industry to 
participate in a binding system of regulation which would be capable of meeting the 
core principles of effective regulation, and to bring forward a model capable of 
passing this test.

4.32 There could be reservations in key areas about how commercial pressures could 
undermine the independence, effectiveness and credibility of the press regulator in 
the long term, particularly once the spotlight of public attention has diminished. 
Specific concerns could be:

• the risk of non-universal membership;

• whether governance arrangements are robust enough to secure and sustain 
public trust for a sustained period; and

• the ability to establish a strong, independent accountability mechanism to review 
periodically the new body’s performance and thereby ensure that it was effective.

4.33 Depending on the efficacy of proposals brought forward for addressing such 
concerns in a self regulatory model, the greatest need for some form of recognition in 
statute would be in relation to securing sufficient incentives to promote universal 
membership, because a new regulatory body which does not bring all major industry 
players under its umbrella would be unlikely to be able to establish public credibility. 
We would also recommend consideration of similar recognition in statute of the 
principles of independent governance and periodic auditing of effectiveness.

4.34 In making these observations we note and recognise the risk that any statute in this 
area creates the possibility that, once in place, legislation could be amended at a 
future date in a way that could be to the detriment of the independence of the press 
and to freedom of expression.
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Section 5

E s t a b l i s h i n g  s c o p e  a n d  j u r i s d i c t i o n  in  a  

c h a n g i n g  d i g i t a l  m e d i a  e n v i r o n m e n t

5.1 A new regulatory body for the press would be faced with a changing media 
landscape in which all content companies (including newspapers and other news 
providers) are complementing traditional models of distribution, such as print and 
broadcast, with the new opportunities afforded by digital media, to reach consumers 
using the internet, at home and on the move.

5.2 Digital media mean providers no longer have to choose between being a dedicated 
provider of the written word or a dedicated provider of audiovisual material. Today’s 
digital media are developing in a way which is blurring the lines of the past which 
separated, for example, the press from broadcasters.

5.3 Digital media also remove traditional barriers to mass communication, leading to a 
new range of online providers of news and current affairs, from commercial online 
newspapers to individual online bloggers.

5.4 Over the last decade, audiovisual regulation has had to contend with a similar 
challenge, as television has become available online and on demand. The regulatory 
response has been to start with consumer expectations about regulation and the 
consequence of that approach has been to establish a definition in legislation of TV 
like’ services, for services which include TV like programmes, for which editorial 
responsibility can be established and where those services are made available for 
the public. Through handling scope appeals^® in relation to our co- regulator ATVOD, 
Ofcom has begun to establish precedents on the interpretation and scope of this 
regulatory regime.

5.5 Therefore a new regulatory regime for the press would need to consider two 
questions:

• What would be the scope of press and ‘press like’ services to which the new 
regulatory regime applies?

• How would this be drawn so as to prevent undue overlap with the ‘TV like’ 
statutory definition we have today, as newspapers increasingly provide video rich 
material?

5.6 Consideration would need to be given to how a new body fitted into the wider 
developing regulatory landscape for digital media. A single cross media regulator 
would almost certainly be undesirable. However it would be important that different 
regulatory bodies work together to ensure that there are common and consistent 
principles applied across digital media. The aim should be to simplify where possible.

16Ofcom has responsibility for considering scope appeals in relation to ATVOD scope decisions. 
Ofcom has recently published a decision that the Sun Video section of The Sun website did not 
constitute an On-Demand Programme Service.
http://stakeholders.ofcom.org.uk/binaries/enforcement/vod-services/sunvideo.pdf
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Section 6

C o n c l u s i o n s

6.1 In this paper, we have used Ofcom’s experience of regulation to set out views on 
how the press could be regulated in a way that preserves their independence and the 
rights of free expression. This follows a request from Lord Justice Leveson to provide 
this input to the Inquiry.

6.2 The key conclusions of this paper are:

a) Determining the public purposes of regulation and ensuring independent 
governance would set the mandate of the new body. It would be important to 
create an organisational culture based on a clear understanding of objectives and 
the importance of the integrity of decision making.

b) There are ways in which a willing industry could provide an effective model of self 
regulation, including the setting of regulatory objectives; funding arrangements; 
establishing transparent processes; ensuring accessibility of a new system; 
investigations; enforcement and sanctions.

c) In the areas of membership and governance, there could be concerns about 
whether self regulation would be sufficient to develop a system with genuine 
legitimacy and capable of building public trust. A minimal enabling statute -  or 
recognition in statute - could be necessary in these areas.

d) A periodic independent review of effectiveness could be important in ensuring 
continuing effectiveness and in delivering the accountability necessary to sustain 
public trust over time.

e) A new model of press regulation would have to be flexible enough to cope with 
the changing nature of digital media provision.

f) It should be acknowledged that legislation, once in place, could be amended, 
including potentially to the detriment of the press’s independence and rights of 
free expression. This is a credible risk, although it is one that could be reduced to 
a degree by ensuring that there is no provision in primary legislation to enact 
secondary legislation.

6.3 Properly constituted, effective, independent self regulation could be the principal, or 
conceivably, even the sole basis of a new model of regulation. Such an approach 
might be supported by a clearly defined and early review of the effectiveness of the 
arrangements. This, in turn, might be backed by a clear intent to introduce an 
enabling statute if the self regulatory arrangements proved to be ineffective or 
inadequate.

6.4 An approach of this kind would require genuine confidence that the proposals for self 
regulation were sufficient to ensure an independent and effective model of press 
regulation which was capable of building and sustaining public trust.

6.5 Ultimately, the importance of public confidence in the press cannot be overstated. 
Confidence in a system can be undermined very quickly by the actions of individual 
commercial enterprises acting against the interests of the industry as a whole. An 
effective regulatory mechanism which builds public trust is in the interest of the press 
as well as the public.
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