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The Leveson Inquiry

STATEMENT OF IAN HISLOP

1. I have been Ed itor of P r iv a te  E y e  s ince 1986, f have been asked to provide a 

sta tem ent, dealing w ith six points, I set out my response to those points below.

2. have recently g iven evidence to four Parliam entary Com m ittees:

(1) H ouse o f C om m ons Select C om m ittee on Culture, Media and Sport, on 5 May 
2009, as part of its inquiry into "Libel, Privacy and Press standards" (“DCMS");

(2) Jo in t C om m ittee on the Defam ation Bill, on 11 July 2011 (“JC D B ”);

(3) House o f Lords Select Com m ittee on Com m unications, on 11 O ctober 2011, as 
part o f its Inquiry into the Future of Investigative Journa lism  ("SCC"); and

(4) Jo in t C om m ittee on Privacy and Injunctions, on 31 O ctober 2011 (“JCPI").

My evidence to these Com m ittees is ava ilab le  on P arliam ent’s website. In (1), (3) 

and (4), A lan Rusbridger, Editor of The Guardian, gave evidence at the sam e tim e i 

did; on (4) there w ere  also two o ther w itnesses. I have not included copies of the 

evidence w ith th is sta tem ent and, where I re fer to it, I do so by reference to the 

question num ber (“Q ”), preceded by “ D CM S” , “JCDB", “SCC" or M C P i” , respectively.

(1) My experience and/or knowledge of the practices employed by the press 
(both popular and broadsheet) over the last 10 years in obtaining stories or 
“scoops’L The inquiry is interested in both the positive as well as negative 
practices and the reasons for adopting each in your opinion.

3. I have no d irect experience or know ledge of the practices em ployed by the tablo id or 

b roadsheet press over the last 10  years.

4. P r iv a te  E y e  has reported on the press for many years, The "S treet of Sham e" colum n 

-  its nam e dating back to when the national newspapers w ere m ainly based in Fleet 

Street -  appears in every issue o f P r iv a te  E y e . It contains stories about the press, 

tak ing up a page or more. O ver the years, P r iv a te  E y e  has been critical o f and/or 

uncom plim en tary about journa lis ts , editors and publications. In preparing this 

s ta tem ent, I w as rem inded tha t in the early 1980s, it was P r iv a te  E y e  tha t revealed 

tha t large cash paym ents w ere being offered by newspapers to w itnesses who were 

to g ive evidence in the crim inal tria l of P eter Sutcliffe; considerab le public concern 

fo llow ed, leading to a Press Council (as it then was) inquiry into the practice of
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paym ents to  w itnesses: see G eoffrey Robertson "People against the Press; an 

enquiry into the Press C ouncii" (1983, Q uartet Books), p72. P r iv a te  E y e ’s  

observation  o f press practices has continued since then. M ore recently, P r iv a te  E y e  

has reported on the phone hacking story, as it has unfolded.

(2) What allowed the allegedly unlawful or improper practices of the press to 
go unchecked internally to news rooms and externally by regulators and 
other agencies?

5. Again, th is is a m atter on which I have no d irect know iedge or experience. For the 

record, i have not authorised any phone hacking by anyone w orking at or fo r P r iv a te  

E y e  and i am not aware o f any phone hacking having been carried out fo r the 

purposes of a P r iv a te  E y e  story o r proposed story, i do not beiieve tha t any ailegation 

has been m ade about P r iv a te  E y e  in reiation to phone hacking.

6 . The question  concerns practices which are uniaw fui (that is, in breach of existing civil 

and /o r crim ina l law) and/or im proper (that is, in breach of the PCC Editors' Code 

and/or o ther applicab ie guidance). S ince it has not been suggested that those 

(a llegedly) concerned were ignorant of the re ievant law or code, i com m ent on each 

of those m entioned as foiiows:

(1) “n e w s  ro o m s"; there must have been (at best) a fa ilu re  on the part of those who 

should have exercised proper editoria i controi to do so. The fact that News 

in ternationa i had become so big and powerfu l seem s likely to have been a factor: 

it seem s to have acted as if the law did not apply to it. The re lationships between 

News In ternational and the G overnm ent and between News International and the 

police are m atters which are, 1 understand, to be considered by your Inquiry, I 

have no d irect know ledge about this,

(2) “ re g u la to rs ” ; I refer below to the Press C om pla in ts C om m ission (“PCC”). The 

PCC did not carry out a thorough or e ffective investigation into a llegations of 

press m isconduct. I understand from  w hat others have said that while the PCC 

has dea lt w ith specific  com plaints, it has not been acting as a press “regu la to r’’: 

see A lan R usbridger’s answers at DCMS Q892 and JCPt Q192, Q199.

As to o ther regulators, I am aware o f the  Reports “W hat Price Privacy?" and 

“W hat Price Privacy Now?’’ published by the Inform ation C om m issioner (“ ICO") in 

2006, The ICO reported on “O peration M otorm an” , an investigation which had 

identified 305 journa lis ts  as custom ers “driv ing” the “unlaw ful trade  in confidentia l 

personal inform ation". In the second report, the ICO identified a num ber of
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publications, including national newspapers, involved: P r iv a te  E y e  did not appear 

in the  list. The  ICO was seeking to stop that unlawful trade. I am aware tha t an 

am endm ent w as passed to increase the penalty w hich could be im posed on 

crim ina l conviction for breach o f s55 of the Data Protection Act 1998 (as well as 

to add a w ide r "public in te rest” defence to a crim inal charge); so fa r as I am 

aware, tha t has not been brought into force. I do not know  what fu rthe r action the 

ICO took, or could have taken, subsequently.

(3) "o th e r  a g e n c ie s ” : the police is the m ost im portant agency to consider. The fa ilure 

of the  police to investigate or take action is a m atter which is the subject o f your 

Inquiry, but upon which I cannot shed any light.

(3) The role of the PCC in regulating the press and your views on its failings 
and strengths. We would be interested here in the reason for Priva te  Eye 
deciding not to come within its Jurisdiction.

7. As Editor, I am responsible fo r w hat is being published in P r iv a te  E y e . ! take  that 

responsib ility  seriously. I believe that the role of P r iv a te  E y e  - leaving aside the jokes

is to inform  the reader and to publish facts that are accurate. P r iv a te  E y e  would 

publish genu ine ly private or confidentia l in form ation only if I was satisfied that there 

was su ffic ien t public interest in the  story fo r it to be published. I th ink carefu lly about 

w hat is to be published: where necessary, d iscussing and considering it carefu lly with 

others, including the journalists concerned and our lawyers. W hat is required 

depends on the nature of the story: it m ay include careful consideration o f where the 

in form ation cam e from , how it had been obta ined and the re liability and authority of 

the source.

8 . P r iv a te  E y e  is subject to the law. There is, as your inquiry is aware, a w ide range of 

laws, both com m on law and statute, which apply to anyone publish ing inform ation. 

The courts can award an in junction and /or dam ages and/or costs (which can be very 

large sum s) fo r civil cla im s made for libel o r fo r m isuse of private Inform ation/breach 

o f confidence. S im ila r rem edies can be g iven for breach o f the  Data Protection Act 

1998 ("D P A ”) (which protects personal data) or the Protection from  Harassm ent Act 

1997 (“ PH A”). Both the DPA and the PHA also create crim inal offences. There  are 

num erous o ther crim inal statu tes creating offences that can be com m itted by 

pub lishers o r journa lis ts , arising out of w hat they publish (or seek to publish) and/or 

the m ethods used to obtain inform ation, in addition, the rules relating to contem pt of 

court restrict som e reporting and there are severe penalties fo r breach.

MODI 00054743



For Distribution to CPs

9. P r iv a te  E y e  is not subject to the PCC and does not have its own w ritten “editoria i 

gu ide iines” o r code o f conduct, i have re-read the PC C ’s "E d ito rs ’ Code" fo r the 

purposes o f making this statem ent. W hiie  I have no probiem  with its contents, I do 

not beiieve tha t P r iv a te  E y e  needs tha t Code -  or to be policed by the PCC -  in o rder 

to w ork out w ha t editoria l standards are appropria te  or to ensure that those standards 

are applied,

10. No m atter how m uch care is taken, it is inevitable tha t m istakes w ill som etim es be

m ade. W hen  a com pla in t is m ade to P r iv a te  E y e , we try to deal w ith it as qu ickly and

effective ly  as we can. Som e com plaints to P r iv a te  E y e  can be easily resolved: fo r

exam ple, a recent com plainant w as happy to have a le tter published as the firs t item

In the letters page. O thers are not capable o f being resolved and result in legal

proceed ings, which e ither go to court or se ttle  on the way. I outlined the position in

re lation in my w ritten evidence to the DCMS (published at the end o f the questions):

“ I have looked at w hat happened in 40 cases since the beginn ing of 2000 
invo lv ing libel cla im s made against P r iv a te  E y e . For the avoidance o f doubt 
the m aking of these cla im s did not necessarily lead to court action being 
started, as som e were settled w ithout any need to institute court action and 
others w ere not pursued. One action w ent to tria l— the Condliffe  action which 
was m entioned during my evidence— and resulted in victory fo r P r iv a te  E y e  
when the action was abandoned a fter som e six w eeks o f trial. One action 
w ent to tria l and resulted in a hung jury. One action was settled on the eve of 
tria l w ith  a substantia l paym ent of costs in the E y e 's  favour, in o ther w ords a 
v ic tory fo r the  E y e . O f the rem ainder, 26 claims w ere  not pursued and 11 
resulted in agreed settlem ent.”

1 1 .1 do not see tha t it would assist P r iv a te  E y e  in dealing w ith com pla in ts to be subject to 

the P C C ’s ju risd ic tion , W here com pla in ts can be resolved w ith the com pla inan t 

(acting w ith o r w ithout lawyers), that can be done by com m unications directly w ith  us, 

In such cases, there is no need fo r the PCC to act as in term ediary or m ediator, If w e 

w ere to w ant an independent m ed ia to r in a particu lar case, there are m any o ther 

ava ilab le  options, W here  the com pla in t cannot be resolved by agreem ent, but needs 

to be determ ined -  particu larly if there is a s ign ificant d ispute about the  facts -  then 

this is som eth ing that is best done by the courts. The PCC cannot investigate or 

determ ine factua l disputes,

12. M ost im portantly , I do not believe tha t the PCC would be an independent and 

im partia l tribunal fo r determ ining com pla in ts against P r iv a te  E y e . I have referred 

above to the  fact tha t fo r decades P r iv a te  E y e  has reported on, and been critica l of, 

the press. P r iv a te  E y e  has been very critical o f individuals who are, or were at the
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re levant tim e, board m em bers o f the  PCC, as well as o f newspapers, w hose

representa tives sit on the PCC. I re fer to DCMS Q 889-890 and my answ er to Q890:

'W e  do not pay and P r iv a te  E y e  does not belong to the PCC, no. I have 
a lw ays felt P r iv a te  E y e  should be out o f that. It m eans that we ju s t obey or do 
not obey or we are judged by the law ra ther than by the PCC, Practica lly two 
and a bit pages per issue o f P r iv a te  E y e  are criticism  of o ther individuals 
w ork ing in journalism , On the whole, they appear on the board o f the  PCC 
ad jud ica ting your com plaint, so I would be lying if I said that did not occur to 
me. So no, I always though t it would be better fo r the  E y e  to be out o f It.”

“~\2.A-ICZ- T?-V
I also re fer to my answers at JCDB which includes th is at Q7S6-:

"..the record o f the PCC recently— well, fo r quite a long tim e— Is that it has 
been ineffective, too th less and often w rong. The PCC are the people who 
censured the  G u a r d ia n  fo r running the phone-hacking story, so you can see 
w hy som e o f us feel tha t the ir judgm ent has not been aw fully hot in the  past 
few  years. I do not belong because it is a supposedly se lf-regu la to ry body that 
had a very strong tabloid and News International in fluence for m any years. 
Therefore, I fe lt that to go before it and to o ffer m yself to its judgm ent was not 
som eth ing tha t I wanted to do. W e run a colum n every w eek called Street of 
Sham e, i would rather com m ent about them. So tha t was my position. I know 
tha t the Prim e M inister has ra ther jum ped the gun in saying tha t it is all over, 
but I th ink that there would have to be a fa irly  m ajor re th ink about who is on 
the PCC and what it does if you w ant to use it as a regulatory body.”

' 0 \

v..y'

13. it has not m ade sense for P r iv a te  E y e  to be part of the PCC. The PCC has lacked 

independence from  the newspaper industry. W e have not needed it, e ither to set 

ed itoria l s tandards or to help us resolve com plaints. W e would not have derived any 

benefit from  being subject to its ju risd ic tion ; it would not have protected P r iv a te  E y e  

from  costly or protracted legal proceedings, pursued by expensive lawyers on behalf 

o f cla im ants.

14, W hen i gave  evidence to the DCMS, I heard w hat A lan R usbridger said about the 

role and function ing of the PCC; see DCM S Q 891-895 and, when asked w hether 1 

w ould find a changed PCC "acceptab le” , i said at DCMS Q 896 that if its structure and 

the m eans o f redress offered were different, I would

"th ink very seriously about jo in ing again, because that would m ake sense."

That Is and was my position, issues o f independence and effectiveness would need

to be addressed, if it made sense fo r P r iv a te  E y e  to partici|^a,^e^in a vo luntary system

of regulation, it would do so. However, as I said in JCDB Q ? ^ ’;

“ ...If you are going to come up w ith a regulatory body, it has to be very 
d iffe ren t from  what the PCC has been before,”
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15, S ince P r iv a te  E y e  has not been subject to its ju risd ic tion , I doubt it would assist your 

Inquiry fo r nne to say anything nnore about nny view s about the  PC C ’s "fa ilings or 

strengths". The P C C ’s success or fa ilu re  has not been affected by the fact that 

P r iv a te  E y e  has not partic ipated in it,

(4) How should the press be regulated in the future?

16. I am aware tha t you have encouraged the media to d iscuss the  issues relating to 

regulation, to see if a "sensible w ay fo iw a rd ” can be devised; Inquiry transcrip t 

M onday 14 N ovem ber 2011, 1/4/14 -  1/5/7, In my view, the firs t step w ould be fo r the 

national new spapers (broadsheet and tablo id) to engage in that process -- toge the r 

w ith  local and regional newspaper titles ~ in short, all those w ho are (or w ho were 

until the ir recent decision to leave) sub ject to the PCC, I know that A lan R usbridger 

has m ade various suggestions for a new form  of PCC -  such as a “PCC p lus” or 

PCC w ith “ m ed ia tion” in its title: see JCPI Q192, Q199; his Oi-weil Lecture and his 

opening s ta tem ent to your Inquiry. If a form  of voluntary se lf-regulation is to be 

contem plated, then it w o u ld  have to be one to which the m ajor new spaper publishers 

w ould  be w illing to subscribe and, therefore, it is fo r them to take the initiative. I would 

be happy to  consider, w ith interest, any proposals they put forward.

1 7 .1 believe that s ta tu to ry  regulation of the  press is undesirab le  as a m atter of principle. 

As I have said, there  are already am ple ™ m ore than am ple ■“  legal restrictions which 

apply to  the press in relation to w hat can be published or w hat m eans of obtaining 

inform ation can be used. It is im portant tha t any civil or crim inal restrictions should 

take into account, and protect, freedom  o f expression (which includes the right to 

receive, as well as the right to com m unicate, in form ation and ideas). 1 re fer to 

paragraph 8  above and 22 below. So fa r as com plaints are concerned, one option 

could be to  cons ider w hether the courts could offer a faster, m ore effective and 

cheaper route to resolving disputes.

18. if there  is to be a new  press regu la to r (w hether voluntary or statutory), w ith the power 

to ad jud ica te on com plaints, then it m ust be independent, im partial and effective, One 

im portant question  is w hether ad jud ica tion by such a regulator would be i n s te a d  o f  

(ra ther than as well as) adjudica tion through the court process. The courts can -  or 

should be able to -  o ffe r a m eans o f resolving d isputes tha t is fast, fa ir and effective

6

MODI 00054746



For Distribution to CPs

and tha t is reasonab ly priced. Reform s to the substantive  law or p rocedure in relation 

to legal c la im s against the press fa ll ou ts ide your Inquiry (as I understand it). 

However, if the  press are to be m ade subject to a new form  of regu la to r (particu larly if 

it has pow er to im pose sanctions), then there should be a correspond ing protection 

from  additional court sanctions. O f course, if invo lvem ent in a se lf-regu la to ry  system  

w ould  p ro tect the publisher from  court proceedings, tha t would be an incentive to 

pub lishers to w ish to  be involved.

(5) How do we ensure investigative journalism in the public interest is 
protected in the future?

1 9 .1 have described “ investigative jou rna lism ” as “finding out th ings tha t people do not 

w ant to tell you” and said that it is much harder and much m ore expensive than other 

form s of reporting, such as “reportage” (reporting courts, inquiries, ongoing d isputes 

etc) or fea tures: see SCC Q38. As I said then, many of the best stories in P r iv a te  E y e  

com e from  readers, though the preparation of a story fo r publication can involve great 

de term ination  and e ffort (“doggedness”), as well as the ability to spot connections, 

and the know ledge and experience to be able to recognise, and report on, the real 

story: see SCC Q40-42.

20. P r iv a te  E y e  has a long and proud trad ition of investigative journa lism , including the 

outstand ing contributions from  (the late) Paul Foot; the annual "Paul Foot aw ards” 

acknow ledge the invaluab le w ork that is done through serious journalism . 

Investiga tive  jou rna lism  takes tim e and costs money, though does not necessarily  

sell new spapers: see SCC Q 50-51. Though, o f course, genera lly  speaking, printing 

the tru th  sells newspapers and a big story can result in increased circulation, as 

dem onstra ted strik ingly by the Te leg raph ’s stones about M P s’ expenses: see JCPI 

Q176.

21. The main challenge -  outside the scope o f your Inquiry -  to investigative journalism  

results from  the  current econom ic climate. There  are undoubtedly huge financia l 

pressures on the print media generally, including P r iv a te  E y e . I am aware tha t local 

new spapers face  additional prob lem s in relation to investigative stories: they fea r that 

they will lose vital advertis ing revenue, if they publish stones critica l o f local 

authorities or other bodies: DCMS Q910-912. Further, in som e areas, local 

authorities publish the ir own freesheets which com pete  with, and threaten the 

existence of, local newspapers which charge a cover price.
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22. The fo llow ing points are a non-exhaustive list o f issues relating to  the protection of

investiga tive  journa lism  in the public interest:

(a) A broad and workable definition of the “public interest"

22.1 The "public interest" m ust be broad in scope, There should be a practical and 

e ffective "public in terest” defence in relation to all civil c la im s and crim inal 

o ffences w hich can be used against the press. In order to obta in  a story of 

real pub lic  interest, it m ay be necessary to use subterfuge and/or to record 

people w ithout the ir p rio r know ledge or consent: one recent exam ple o f th is 

(though not a P r iv a te  E y e  story) is reporters posing as lobbyists and recording 

m em bers o f the  House o f Lord and House of Com m ons who w ere w illing to 

o ffer services fo r money, in breach of the re levant rules. It should be clear to 

all concerned -  the pub lisher and potentia l com pla inan t or prosecutor -  that 

the public interest defence would cover the story and the m eans used to 

obta in it: see SCC Q 72-Q 74. O f course, a “public in te rest” defence would not 

protect hacking into the phones of victim s of crim e or re la tives o f those killed 

in a te rroris t act or on active service.

22.2 The courts will, in the end, determ ine w hether or not a public in terest defence 

applies. But they should do so on the basis that protection is offered to 

m atters w hich can reasonably be considered to be in the public interest, it 

w ou ld  be a m istake to proceed on the basis that, w hen considering the right 

to respect fo r private life (which now is in terpreted as encom passing the 

protection o f reputation) and the right to freedom  of expression, there is a 

sing le  right answ er on w here  the line is to be drawn. R easonable people may, 

reasonably, take d ifferent views: fo r exam ple, w hether a particu lar fact or 

detail, a photograph, or a quotation from , or copy of, a docum ent should be 

included -  perhaps, in som e cases, they may reasonably d iffe r about w hether 

the sub ject-m atte r falls w ith in the scope of the public in terest at ail. Judges, 

by reason o f the ir professiona l background and training, may be m ore inclined 

to prevent publication than to a llow  it; editors, conversely, may be more 

inclined tow ards publication. An ed itor contem plating publication -  or 

contem pla ting  authoris ing the use o f subterfuge or secre t recording -  should 

not be expected to antic ipate w hat v iew  o f the "public in te rest” an unknown 

judge  w ould take. To have to antic ipate the narrow est v iew  tha t could be 

taken by a judge  would result in an unduly restrictive approach. An editor 

should be able to proceed on the basis of a reasonable evaluation o f the
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circum stances, taking account, of course, of the rights of those w ho wi!i be 

affected by pubiication.

22.3 There needs to be d e a r and e ffective recognition that if the  judgm ent of the 

ed ito r fa lis w ithin the “ range o f perm issib ie  editoria i judgm en ts ” (as one judge, 

Tugendha t J, recently stated) -  tha t is, if it is w ith in a range o f reasonabie 

judgm ents  that can (reasonably) be m ade -  the  courts wiii respect that 

judgm ent. I understand tha t there  are re ievant cases, both in th is ju risd ic tion  

and in S trasbourg in relation to editoria i d iscretion and the roie o f the judges 

(who are not, and who shouid not seek to act as, editors). These are m atters, 

reaily, fo r the iawyers rather than for me. But the iaw affects non-lawyers. 

There  m ust be a “practicai and e ffective ” pubiic in terest defence, if the  right to 

receive, and to com m unicate, in form ation is to be fostered.

22.4  There wiil, of course, be cases which are ciearly not of any pubiic in terest -  or 

w here it is c lear tha t w hat is pubiished, or what was done, feii outs ide the 

pubiic in terest "range". However, where cases are w ith in the reasonabie (or 

perm issib le) margins, the pubiisher should have -  and should be able to w ork 

in the know ledge that it w ill have - a good defence.

22.5 There is another aspect to th is: it seem s to me, as i said at JCDB Q683, that 

the re  are probiem s w ith judg ing  a case on the basis of the  behaviour of the 

journa iis t, ra ther than w hat has been printed:

"i wouid prefer to see the debate saying, "You have said this. How 
dam aging is tha t?  is it true?” rather than, "D id you ring up tw ice or 
th ree tim es? How often did you put this to him? Did you take enough 
care?""

Particu iarty w here a com pia inan t seeks to prevent the  pubiication o f 

in form ation, or to have a public s ta tem ent m ade after in form ation has been 

pubiished, the court shouid require  evidence from the com pla inan t (including 

the production of appropria te  docum ents) so that it can judge  w here the 

public in terest lies w ith full know ledge of the facts.

22.6 In term s o f defin ing the “pubiic in terest” , 1 do not believe tha t a com prehensive 

defin ition can be achieved, though useful gu idance could be g iven by sta tu te 

or in codes. The PCC Editors ' Code acknow ledges tha t there is a public 

in terest in freedom  o f expression itse lf and identifies th ree strands:

“ i) Detecting or exposing crime or serious im propriety.
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ii) P rotecting public health and safety.

ill) P reventing the public from  being m isled by an action or 
s ta tem ent o f an individual or o rgan isation .”

The O fcom  Broadcasting Code, section 8.1, g ives the fo llow ing as “exam ples"

o f w ha t the "public in terest” includes:

'T ho se  revealing or detecting crime, protecting public health or safety, 
exposing m isleading cla im s m ade by ind iv idua ls or organisations or 
disclosing incom petence that affects the pub lic .”

The “public in terest” should include all o f the above.

22.7  F inally on the “public in te rest” : in my view  it is w rong to suggest that there can 

never be a public in terest in a person ’s sexual re lationship. It all depends on 

the circum stances: such a re la tionsh ip  may in fluence how  that person 

behaves - how contracts are awarded, or how prom otions m ade - or affect a 

pe rson ’s judgem ent: see SCC Q53. There is an obvious d iffe rence between 

the paparazzi seeking to take photographs inside a ce leb rity ’s bedroom  and 

jou rna lis ts  seeking to estab lish w here m oney (especia lly  public funds) has 

gone: see DCMS Q 887-Q 888; and see also DCiViS Q897, Q 900-Q 901; and 

Q909.

(b ) R e fo rm  o f  lib e l )av¥ -  s u b s ta n tiv e  !aw  and p ro c e d u re

22.8  There have been im portant changes in the law of libel tha t have lessened its 

"chilling e ffect” - for exam ple, im posing som e order and control on ju ry awards 

o f dam ages and depriving public bodies of the right to sue fo r defam ation: see 

DCiViS Q908. However, fu rthe r reform of both the substantive law and 

procedure is needed. The Defam ation Bill is before Parliam ent now; the Joint 

C om m ittee which considered that Bill (to which I gave evidence in July 2011) 

has produced its Report. I would be happy to say m ore about these issues, 

but understand that they fall outside the scope o f your Inquiry.

(c) Privacy law and injunctions

22.9  Until the  recent decision of the courts in the J o h n  T e r r y  case (and subsequent 

decis ions, which \ am told, include the Court of Appeal decis ions in J IH , N tu l i  

V D o n a ld  and H u tc h e s o n  v  N e w s  G r o u p )  and the Report of Lord N euberger’s 

C om m ittee on “superin junctions” , there had been a serious problem  in 

relation to the grant o f in junctions to prevent publication. No form al data w ere
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co llected about in junctions and there was considerab le  concern that 

in junctions w ere being granted too readily, w ithou t proper regard to the 

re levant principles, including open justice, and then served on third parties 

{including, som etim es. P r iv a te  E y e ) : see DCMS Q 878-882. The situation 

appears to have improved, since T e r ry  and the N euberger Report. Since 

A ugust 2011, the  M inistry o f Justice is to collect data about applications for, 

and the grant or refusal of, in junctions to prevent publication: see JCPI Q188. 

This w ill enable there to be som e scrutiny of how section 12 o f the Human 

R ights A ct 1998 is working. There is real concern as to w hether there is 

su ffic ien t w e igh t given to freedom  of expression in the face o f a privacy claim 

and w he ther section 12 is w orking effective ly; see DCM S Q875.

22.10 I have referred to the need fo r a broad public in terest defence to a "privacy” or 

breach of confidence claim. In addition, it is im portant that there should be a 

real “th resho ld  of seriousness” before the court w ill en terta in  a com plaint. The 

court should consider w hat it is being asked to protect and why. There are 

m atters which are not w orthy of being protected.

22.11 P r iv a te  E y e  was the subject of an in junction application in the N a p ie r  case: 

v re  sought to report a d iscip linary finding, and an om budsm an report, on a 

com pla in t about the fo rm er head of the Lav /̂ Society and his firm ; the story 

had been brought to us by the successfu l com plainant; w hen we asked Mr 

Napier fo r a com m ent, he applied for an in junction. A lthough the judge 

refused the application in January 2009, he granted a tem porary injunction 

pending an appeal. Though that appeal was "exped ited” , it was not heard until 

M arch 2009 and the decision was given in May 2009. As a result, Mr Napier 

succeeded in preventing publication fo r several m onths, though he was not 

entitled to an in junction at all: see DCMS Q 8 6 6 .

22 .12 The N a p ie r  case illustrates the practical e ffects of g iving prior notice of 

publication. P r iv a te  E y e  w as able to defend the claim, a lthough it faced a very 

large risk in term s o f costs, if it had lost the application (I am told by my 

lawyers tha t the total costs, of both sides, w ere in the region of £350,000); 

and even though we won and w ere awarded our costs, there  was still a 

substantia l shortfa ll w hich we had to pay. A  pub lisher w ithou t the resources to 

challenge an in junction application would sim ply decide not to publish, 

because it was not w orth  it, As a result, in form ation w hich ought to be 

published is suppressed. There is no legal requirem ent fo r prior-notification in

11

MODI 00054751



For Distribution to CPs

dom estic  law; the cha llenge to tha t position has been re jected in S trasbourg 

(in the M a x  M o s le y  case); and in my v iew  It is very im portant that no such 

requ irem ent should be introduced.

22.13 There is much to be said fo r "publish and be dam ned” : DCMS Q867.

(d) Better protection for whistleblowers

22.14 Better protection is needed fo r "w h istleb low ers” w ho provide vital in form ation 

about m atters of public in terest from  w ithin com panies or public bodies. 

P r iv a te  E y e  has recently published a specia l supp lem ent about the NHS, 

w hich revealed (am ongst o ther m atters) w idespread use of "gagging c lauses” 

to prevent doctors and nurses from  revealing in form ation which ought to have 

been published: see SCC Q85. The sources of stories need protection

them selves, O f course, there is som e protection fo r jou rna lis tic  sources, but 

the recent heavy-handed attem pt by the police to d iscover The Guardian 's 

sources for its phone hacking stories illustrates tha t m ore protection is 

needed: though the application was w ithdrawn, the question is w hy it was 

though t appropria te  to make it at all.

(e) Better access to information

22.15 The Freedom  of Inform ation A ct 2000 (“FO IA”) gives a right of access to 

inform ation, but has many lim itations on, and exem ptions from , that right. It 

has becom e increasing ly d ifficu lt to  obtain inform ation about the use of public 

funds, w ith "com m ercia l con fidence” being used to c loak Inform ation: see 

SCC Q57, Q62-Q63.

22.16 The right to access to inform ation Is a critical part of the right to freedom  of 

expression and vital fo r investigative journalists. The num ber and scope o f the 

exem ptions to FOIA needs careful review. To take as an exam ple the M Ps' 

expenses story, while there was a FO IA battle to obtain g rea te r inform ation 

(driven by H eather B rooke and others), it was an o ld-fash ioned newspaper 

“scoop” that resulted in publication o f the real story. The Te legraph paid an 

in form ant fo r confidentia l in form ation, taken w ithout perm ission. That was 

pla in ly jus tified  in the public interest. Had the in form ation been obtained
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under FOIA, it is likely that personal data, such as hom e addresses, would 

have been redacted which w ould have meant, as a result, that the practice of 

“flipp ing ” w ould not have com e to light.

(f) The need to control ~ and to reduce -  legal costs of litigation

22.17 M istakes can and do happen, despite the best endeavours o f well-in tentioned 

and experienced journa lis ts  and publishers. There  should be a m eans of 

resolving m atters a fter a m istake has been m ade tha t does not involve 

m assive and d isproportionate  costs.

22.18 To take an exam ple, P r iv a te  E y e  reported on the tax avo idance schem es 

used by Tesco; in its reporting about the sam e issues, The Guardian m ade an 

e rro r and, as a result, faced litigation which was pursued in a very aggressive 

m anner. The  costs bill w as in the region o f£ 1 m : see DCM S Q858-860. Tesco 

did not sue P r iv a te  E y e , a lthough we would have faced a s im ilar costs bill if 

we had m ade an error in our reporting. W hen P r iv a te  E y e  was sued by a 

Cornish accountant, S tuart Condliffe, over artic les which exposed and

critic ised bills he had subm itted. P r iv a te  E y e  was successfu l in the lit ig a tio n ..

Mr C ondliffe  had pursued the litigation over several years, but "d iscontinued" 

his claim  at tria l after six w eeks in court - but we were left w ith a large costs 

bill a fte r the cla im ant becam e a bankrupt: see DCMS Q 861-862 (Q862 should 

say that the  " c la im a n t  w ent bust", not the  “defendant”).

22.19 It is vital to address the costs o f litigation, w hether fo r libel or m isuse of

private in form ation/b reach o f confidence. The risk o f costs has a real “chillinq
C l \  Cnz-.. ^

effec t” : see JCDB There should be speedy and effective m eans

of d isposing o f claims, including better scope fo r early resolution and case

m anagem ent. The costs o f a making a m istake should not be prohibitive;

otherw ise, as A lan R usbridger said, we run the risk that som e m atters w ill be

regarded as being “too risky” to write about at all: see DCMS Q864 apd'

Q874. The loss is to the public, in the  end, because it does not receive the

inform ation which it has a right to receive.

-..  ̂VA­
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(6) We would also be interested in hearing your views on the role of the police 
and politicians in their interaction with the press.

23. The fundam enta l principle is that re lations between the police and the press -  or 

politic ians and the press -  should be honest, independent and transparent. Police 

officers and po litic ians should seek to serve the public interest. !t is obvious, and 

should not need stating, that the police should not seek or accept paym ents from  the 

media fo r in form ation. This is already covered, i believe, by the crim inal law. I 

understand, from  P r iv a te  E y e ’s  lawyers, tha t Paragraph 1 of the  “S tandards of 

P rofessiona l B ehaviou r” fo r police officers, set out as a schedu le  to the Police 

(Conduct) R egula tions 2008, states:-

“ Police officers are honest, act w ith integrity and do not com prom ise or abuse 
the ir position,"

This w as not an innovation: the  equ iva lent paragraph in the Code of Conduct that 

was a schedu le  to the 2004 Regulations, was headed "honesty and integrity" and 

said;

“ 1. It is o f param ount im portance that the public has fa ith in the honesty 
and in tegrity o f police officers. O fficers should there fore  be open and truthfu l 
in the ir dealings; avoid being im properly beholden to any person or institution; 
and d ischarge  their duties w ith integrity."

it seem s obvious that police officers should not expect or accept cash or benefits in 

kind (such as lavish hospita lity) from  the press. Interaction w ith  the press should be 

at a rm s ’ length. There  should be no corruption or conflic t of interests.

believe that the facts sta ted in this sta tem ent are true.

S igned:

Ian Hislop

N
Date- I j o i X ™
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