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SUBMISSION TO THE LEVESON INQUIRY

o n  b e h a lf o f

EARLY RESOLUTION CIC

1. Early Resolution f"ER") and its objectives

(fo r

1 . 1  E R  w a s  s e t up  in 2 0 1 1  as a n o t - fo r - p r o f it  c o m p a n y  fo r  th e  spe 
o f  h e lp in g  th o s e  e m b a r k in g  o n  o r  a lre a d y  lo c k e d  in to  e x p e n s iv e  arj 
libel o r  p riv a c y  litig a tio n . T h e  d ire c to rs  in c lu d e  Sir C h a rle s  G r a y  
C o u r t  J u d g e ), A la s ta ir  B r e tt  (s o lic ito r a n d  fo r m e r  Legal M a n a g e r  w  
N e w s p a p e r s ) , R o b e r t  C lin to n  (s o lic ito r a n d  f o r m e r  s e n io r  p a rtn e r  
C o .)  a n d  Ju lia n  Peel Y a te s  Q B E  (s o lic ito r, m e d ia to r  a n d  f o r m e r  d ip lo m a t) .

cjific p u rp o s e  
d c o m p le x  

m e r  H ig h  
|th T im e s  

F a r r e r  &o f

1 .2  E R 's  o b je c tiv e  is t o  b rin g  a b o u t  a fa ir , ra p id  a n d  c o s t-e ffe c tiv e  
o f  d is p u te s  in v o lv in g  t h e  m e d ia .

1 ,3  E R  see ks t o  a c h ie v e  t h a t  o b je c tiv e  b y  e n a b lin g  k e y  issues in m 
d is p u te s  t o  b e  re s o lve d  b y  an e x p e r t in m e d ia  la w  d r a w n  fr o m  a p 
a c k n o w le d g e d  specialists in m e d ia  la w  -  re tire d  ju d g e s  o r  s ilk s -  
E R .

edia 
a ne l o f  

a s s e m b le d  b y

1 .4  It is w id e ly  re c o g n is e d  t h a t  th is  fa s t tr a c k  a rb itr a tio n  s y s te m  b e n e fits  
c la im a n ts  a n d  d e fe n d a n ts  a lik e : th e  p ro c e d u re  e n a b le s  t h e  p a rtie s  to  id e n tify  
k e y  issues arising b e tw e e n  t h e m  a n d  t o  h a v e  th o s e  issues d e te r m in e d  b y  a 
m e d ia  la w  e x p e r t  a ssiste d  w h e r e  a p p r o p r ia te  b y  t w o  lay assessors

1 .5  In d e fa m a tio n  cases issues s u ita b le  f o r  d e t e r m in a tio n  u n d e r  th e  E R  
s c h e m e  in c lu d e  th e  m e a n in g  o f  th e  p u b lic a tio n  c o m p la in e d  o f ; w h e t h e r  th e  
w o r d s  a re  s ta te m e n ts  o f  fa c t o r  c o m m e n t a n d  th e  q u a n tu m  o f  a n y  d a m a g e s . 
In p riv a c y  cases issues w h ic h  w o u ld  b e  s u ita b le  f o r  d e te r m in a tio n  u n d e r  th e  
s c h e m e  in c lu d e  w h e t h e r  th e  d e fe n d a n t  h a d  in frin g e d  th e  c la im a n t's  rig h t to  
p riv a c y  a n d , if s o , t o  w h a t  e x t e n t ; w h e t h e r  th e  d e fe n d a n t  has a d e fe n c e  o f  
p u b lic  in te re s t a n d  d a m a g e s .

1 .6  T h e  o v e rr id in g  a d v a n ta g e s  o r  t h e  E R  a rb itr a tio n  s c h e m e  a re :
a) It is q u ic k  a n d  a b le  t o  p ro d u c e  a re s u lt in w e e k s ;
b) it is c o st e ffe c tiv e  a n d  g ive s access to  ju s tic e  a t an a ffo rc ja b le  p ric e ;
c) h e a rin g s  ta k e  place in p riv a te .

re s o lu tio n
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2. The requirements of a regulatory regime

2 .1  R e g u la tio n  b y  th e  C o u r ts  has p ro v e d  to  be p ro h ib itiv e ly  e x p e n  
R e g u la tio n  b y  th e  Pre ss 's o w n  g o v e rn in g  b o d y , th e  P C C , has p ro v e d  
E R  b e lie ve s  t h a t  a n y  e ffe c tiv e  n e w  r e g u la to ry  s y s te m  m u s t be s ta t 
w ith  th e  C o u rts  as a fin a l p o r t  o f  call f o r  it t o  b e  A rtic le  6 c o m p lia n t

2 .2  It is th e r e fo r e  e ss e n tia l t h a t  a n y  s c h e m e  re g u la tin g  th e  m e d ia  w h ic h  m a y  
c o m e  in to  e x is te n c e  a fte r  th e  p u b lic a tio n  o f  th e  In q u ir y  r e p o r t  s h o u ld  be 
a va ila b le  t o  th e  p u b lic  a t la rg e . It s e e m s  cle a r t h a t  th e  a rr a n g e m e n ts  w h ic h  
c u r r e n tly  e x is t f o r  th e  re g u la tio n  o f  th e  m e d ia  d o  n o t  c o m m a n d  th  2 re s p e c t o f  
th e  m a jo r ity ; t h a t  is cle a r n o t  o n ly  f r o m  th e  e v id e n c e  g iv e n  t o  th e  In q u ir y  b u t 
also fr o m  th e  e v id e n c e  g ive n  t o  t h e  v a rio u s  p a r lia m e n ta r y  c o m m itte e s  w h ic h  
h a v e  re c e n tly  r e p o rte d  th e ir  fin d in g s . T h e  p ro b le m  is w e ll- k n o w n ; th e  s o lu tio n  
t o  it is e lu s iv e .

iv e .
in e ffe c tiv e , 

b asedLite

b e t
2 .3  W e  s u b m it t h a t  th e  p u b lic  a re  e n title d  t o  e x p e c t th e  m e d ia  i 
w illin g  a n d  a b le  t o  d e liv e r  a s y s te m  w h ic h  strike s a fa ir  b a la n c e  
p ub lic  in te re s t in m a in ta in in g  fr e e d o m  o f  e x p re s s io n  a n d  th e  e q u a  
rig h t o f  in d ivid u a ls  to  e ffe c tiv e  p ro te c tio n  o f  th e ir  rig h ts o f  p riva c y 
r e p u ta tio n s . If th e  m e d ia  in d u s try  is p e rc e iv e d  t o  be fa ilin g  t o  deli 
s y s te m , t h a t  w ill b e  t h e  tim e  fo r  a n  in d e p e n d e n t re g u la to r  t o  in te

n q u s try  t o  be 
w e e n  th e  

lly im p o r ta n t 
a n d  o f  th e ir  

v e r  such a
i v e n e .

2 .4  A n o t h e r  e ss e n tia l r e q u ir e m e n t o f  a n y  n e w  s y s te m  is t h a t  disp 
b e tw e e n  in d iv id u a ls  a n d  m e d ia  p u b lis h e rs  s h o u ld  be c a p a b le  o f  
w it h o u t  e ith e r  side h a v in g  t o  in c u r u n re a s o n a b le  o r  d is p ro p o rtio n a  
o r d e r  to  re s o lve  th e ir  d is p u te s . E R  b e lie ve s  t h a t , d e s p ite  th e  b e st 
ju d ic ia ry  a n d  o th e r s , t h e  c u rre n t level o f  costs o f  c o u r t  p ro c e e d in  
p ro h ib itiv e ly  high as e ffe c tiv e ly  t o  d e n y  access t o  ju s tic e  t o  m a n y  p ro s p e c tiv e  
litig a n ts .

2 .5  T h e  m e d ia  in d u s try  is rig h tly  p ro u d  o f  its h is to ric  re c o rd  o f  in fre stig ative  
jo u r n a lis m , w h ic h  has b e e n  a p rim a r y  fu n c tio n  o f  th e  pre ss in a d«
O v e r  th e  p a s t t w e n t y  y e a rs  o r  s o , h o w e v e r , th e r e  h as b e e n  a m a r 
th e  a m o u n t  o f  m o n e y  w h ic h  m e d ia  p u b lis h e rs  a re  w illin g  a n d  a b le  
th e  jo u rn a lis tic  in v e s tig a tio n  o f  m is c o n d u c t w h e t h e r  o n  th e  p a rt 
c o r p o ra tio n s  o r  c o r ru p t in d ivid u a ls  o r  o ffic ia ls .

2 .6  W e  d o  n o t  b e lie v e  t h a t  th is  d e c lin e  in in v e s tig a tiv e  jo u rn a lis m  can be 
e x p la in e d  b y  a re d u c tio n  in th e  level o f  m is c o n d u c t. F a r  fr o m  it , E x p e rie n c e

u te s
ling re s o lve d  

t e  costs in 
e ffo r ts  o f  th e  

is still so

m o c ra c y .
<ed d e c lin e  in 

t o  p u t in to
d»f
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su gg e sts t h a t  c o r ru p tio n  is o r  m a y  b e  o n  th e  in c re a s e . In o u r  ju d g m e n t  th e  
re a s o n  w h y  th e r e  has b e e n  a d e c lin e  in in v e s tig a tiv e  jo u rn a lis m  is f o r  t w o  
re a s o n s . F ir s t, p u b lis h e rs  a re  u n w illin g  t o  in c u r th e  in o rd in a te  legal c o sts o f  
d e fe n d in g  d e fa m a tio n  a c tio n s  b r o u g h t b y  th o s e  w h o s e  m is c o n d u c t has b e e n  
e x p o s e d . T h is  is in s p ite  o f  s o m e  n e w s p a p e rs  still p e r fo r m in g  "vitEil fu n c tio n s  
as a b lo o d h o u n d  as w e ll as a w a t c h d o g " , as L o r d  N ic h o lls  d e s c rib e d  it in 
Reynolds v Times Newspapers Ltd. S e c o n d  th e r e  h a s b e e n  a massi\re d e c lin e  in 
a d v e rtis in g  re v e n u e  w h ic h  u s e d  t o  b u o y  u p  t h e  p rin t in d u s try .

to
2 .7  E q u a lly  im p o r ta n t is th e  c o u n te rv a ilin g  n e e d  f o r  c la im a n ts  to  

o b ta in  access t o  t h e  c o u rts  in o r d e r  t o  m a in ta in  t h e ir  e n t itle m e n t  
life a n d  t o  v in d ic a te  th e ir  r e p u ta tio n s . A t  o n e  tim e  th e  h o p e  w a s  
C o n d itio n a l F e e  A g r e e m e n ts  ( 'C F A s ')  m ig h t a c h ie v e  t h a t  a im . It is, 
w id e ly  a c c e p te d  t h a t , w h ile  e n a b lin g  c la im a n ts  t o  p u rs u e  legitim atje 
h a v e  e x a c e r b a te d  th e  p r o b le m . In s o m e  cases u n d e r  th e  la w  as it 
assisted c la im a n ts  a re a b le  t o  re c o v e r f r o m  losing m e d ia  d e fe n d a r^ t 
o f  u p  t o  1 0 0 %  in th e  a lre a d y  in fla te d  costs re g im e  o f  sp e cialist la w  
m e d ia  a re  in m o s t cases u n w illin g  t o  c o u n te n a n c e  th e  risk o f  so laiji 
b e in g  p u t u p o n  t h e m . A c c o rd in g ly  t h e y  w ill s e ttle  claim s w h ic h  th e  
o th e r w is e  h a v e  b e e n  a b le  su cce ssfully t o  resist.

be a b le  to  
a p riv a te

t h a t
w e  b e lie v e , 

a im s , C F A s  
s ta n d s  C F A -  
s an u p lift 

fir m s . T h e  
ge a b u rd e n  
y  m ig h t

2 .8  T h e  G o v e r n m e n t  has e x p re s s e d  an in te n tio n  t o  in tr o d u c e  leg 
p r o h ib it , o r  a t le a st t o  c u rta il, C F A s . W e  b e lie v e  t h a t  th e  Legal A id  
a n d  P u n is h m e n t o f  O ffe n d e r s  Bill 2 0 1 1  w ill re d u c e  access to  ju s tic e  
successful c la im a n ts  w ill n o  lo n g e r b e  a b le  t o  re c o v e r  A T E  p re m iu  
fe e s  f r o m  w h a t  m a y  b e  p o w e r fu l an d  w e a lt h y  m e d ia  o rg a n is a tio n :;

3. The solution to the problem

3 .1  D e s p ite  m a n y  re c e n t c h a n g e s  in c o u rt p ro c e d u r e s , it s e e m s  c 
a s y s te m  o f  re s o lvin g  m e d ia  d is p u te s  o u ts id e  th e  c o u r t  s y s te m  is 
n e e d e d . A n  a lte rn a tiv e  s y s te m  is e ss e n tia l if  c la im a n ts  a re  t o  be 
re s o lve  th e ir  d is p u te s  e ffe c tiv e ly  a n d  a t an a ffo r d a b le  c o s t. Such 
w o u ld , w e  b e lie v e , be o f  e q u a l b e n e fit  t o  a large s e c tio n  o f  m e d ia  
in c lu d in g , in p a rtic u la r, re g io n a l n e w s p a p e rs  w h o s e  b u d g e ts  a re  
p re s s u re  in th e  c u rre n t e c o n o m ic  c lim a te . W e  b e lie v e  t h a t  th e  p 
w id e ly  re c o g n is e d .

islatio n  to  
, S e n te n c in g  

b e c a u se  
lins o r  success

l e a r t o  us t h a t  
rg e n tly  

E n a b le d  t o  
I s y s te m  
d e fe n d a n ts  

U n d e r 
r o b le m  is

MOD400000245



F o r D is tr ib u t io n  to  C Ps

3.2 ER believes tha t the problems do not stem from  any serious de 
uncertainty in the substantive law governing individuals' rights to  
and privacy on the one hand and the media's right to  freedom o f ( 
the other. The current Defamation Bill is, we believe, largely a codi 
the old law and contains little  or nothing by way o f procedural refo 
therefore o f the opinion tha t articles 8 and 10 o f the European Cori 
Human Rights (ECHR), as interpreted in recent domestic decisions 
define the respective substantive rights o f individuals and o f the nri 
problem lies elsewhere.

ficiency or 
Reputation 
xpression on 
fication o f 
rm. We are 
vention on 
sufficiently 
edia. The

3.3 The body which currently regulates the press (both national a 
newspapers), is the Press Complaints Commission ('the PCC'), whid 
amongst other things, w ith  ensuring tha t a correct balance is stru 
on the one hand, the right o f individuals to  correct inaccuracies, p 
right to  privacy and enforce good behaviour by the press and, on 
hand, the right o f the media to  exercise the ir right to  freedom o f e 
and to  act as a bloodhound as well as a w a tchdog .

nd regional 
h is charged, 

ik  between, 
irotect the ir 

the other 
xpression

med3.4 W hilst the PCC has done a useful job in certain areas e.g. 
accuracy complaints and issuing "desist notices", it has in the opirji 
proved unable effectively to  discharge key functions o f an indepe 
regulator. As the Joint Committee on Privacy and Injunctions re 
at paragraph 159 o f its 2012 report;

lating 
ion o f ER 

hdent
cently stated

" It is almost universally recognised tha t the system o f oversight or 
regulation o f the press needs major reform ."

We agree.

3.5 The PCC is not a sta tu tory body. Its rem it is given to  it  by the 
industry, which means in effect tha t the press is self-governing. T 
17 members who include 7 newspaper editors, it is funded by m 
annual levy paid by the newspapers and magazines who are its m 
has been dramatically underfunded over many years now. One 
functions o f the PCC is to  maintain and promote the Editors' Code 

('the Code').

3.6 A t paragraph 164 o f its Report the Joint Committee concluded;

of

media 
he PCC has 

4ans o f an 
embers but it 

the main 
o f Practice
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"The reformed media regulator needs to  play a leading role 
privacy complaints. For this to  happen, the regulator needs 
recourse to  fa r more effective and tim e ly  sanctions than the 
needs to  be, and be seen to  be, independent o f the newspajj)

in resolving 
to have 
PCChas. It 
er industry

The Committee fu rthe r found at paragraphs 170 and 171:

"We believe tha t the reformed media regulator must be derhonstrably 
independent o f the industry and o f government. Knowledge 
industry, however, w ill be essential to  the good operation o 
reformed regulator. We recommend tha t industry represe 
a substantial m inority o f the body tha t determ ines complai 
representatives should have considerable experience o f wo 
print media but should not be a fu ll-tim e employee (sic) o f 
publisher or have a demonstrable conflict o f interest."

o f the 
the

ritatives form  
These 

rking in the 
any news

riy3.7 A particular and ongoing problem w ith  the PCC is tha t in ea 
Express, the Star and other newspapers controlled by M r Richard 
w ithdrew  unilaterally from  the PCC on the ground tha t its adjudica 
not independent. As a result those newspapers are not regulated 
or fo r tha t m atter by any other authority. Those newspapers have 
paying the ir subscriptions to  the PCC.

2000 the 
Desmond 
tions were 
by the PCC 
stopped

3.8 ER endorses the view  of the Joint Committee, first, tha t the P 
be replaced by a reformed independent media regulator; second, 
reformed independent media regulator should expect all newspa 
website publishers to  comply w ith  its Code o f Conduct and, th ird ly  
media representatives on the Board o f the new Regulatory body 
new Code Committee should a) form  a m inority and b) on the wh 
confined to  fo rm er editors and/or those w ith  knowledge o f the i 
w ithou t a direct commercial interest in it.

be  a b le  to4 . T he  s tru c tu re  o f  th e  re g u la to ry  re g im e  w h ic h  w o u ld  

a ch ie ve  th e  necessa ry  c r ite r ia

4.1 The criteria required o f any new regulatory body can be summarised as 

follows:

CC needs to  
tha t the 

per and 
, th a t any 

^nd /o r any 
ole be 

ridustry but
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i. it must be independent o f government, parliament and m^dia 
interests

ii. It must be perceived to  be effective and credible both by 
and by the media;

iii. there must be a clear statem ent o f the ethical standards 
expected o f the press which are acceptable both to  the pub 
and to  the media industry.

the public

to  be 
ic at large

o f t
4.2 ER believes tha t the case fo r replacing the PCC is overwhelm i 

must any replacement body be and be seen to  be independent 
industry, it should also be empowered to  introduce a mandatory 
dispute resolution. By 'm andatory' we mean a system o f dispute Resolution 
which is obligatory fo r all national media publishers.

ng. Not only 
he media 

^ s te m  of

4.3 A key question which arises is w hether the mandatory system 
resolution which ER favours should be statute-based. If the schem 
obligatory fo r both claimants and media defendants (as ER believe 
it almost certainly follows tha t the scheme w ill have to  make prov 
statutory adjudication system. It appears to  us tha t it is only a ma 
statutory body which can compel both claimants and media deferi 
whatever the ir respective financial resources, to  participate in wN 
confident w ill be a rapid and economical means o f resolving the ir

4.4 We acknowledge tha t some sections o f the media may on pr 
to  the imposition o f a system which obliges them  to  take part in a 
fast track adjudication scheme. It may be suggested tha t such a 
represent a serious erosion o f the media's right to  freedom  o f ex 
under Article 10 o f the ECHR. A more pragmatic objection might 
obligatory participation in an "easy entry" adjudication scheme , 
unfairly benefit claimants who would be spared the  often intoler 
paying the costs o f litigation through the court system. The media 
the objection tha t the floodgates would be opened to  spurious a 

claims.

4.5 ER understands these concerns on the part o f the media but 
principal reasons considers them  to  be exaggerated. The firs t rea 
adjudications under the proposed scheme w ill take place w ith in  
tim e frame o f 4-6 weeks. This necessarily means tha t the costs o f

o f dispute 
e is to  be 
s it must be), 
ision fo r a 
ndatory 
dants, 
at we are 
disputes.

nciple object 
sta tu tory 

s[/stem would 
pression 
be tha t 
would

ib ie  burden of 
may voice 
vexatiousnd

fo r tw o  
son is tha t 
very short 
both sides
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w ill be a fraction o f the costs o f litigating through the court system 
reason is tha t under the ER proposals there w ill be a filte r system 
vexatious or obviously unm eritorious claims: see paragraph 7.6 be

5. T he  o p t im u m  s o lu t io n  fo r  m e e tin g  th e  ^D ra ft C r ite r ia  fo r  a

. The second 
deter 

ow.
to

R e g u la to ry  S o lu tio n "

5.1 ER accepts w ithou t reservation the appropriateness o f the dra ft criteria 
set out in the le tte r from  the Secretary to  the Inquiry dated 24̂ ^̂  April 2012, 
namely:

i. tha t any solution must be perceived as effective and creqible both by 
the press and by the public;

tha t there must be a statem ent o f ethical standards which is 
recognised as reasonable by the industry and credible by thp public;

tha t the enforcem ent o f ethical standards must be operationally 
independent o f government and parliament and sufficiently 
independent o f media interests in order to  command public: respect;

iv. tha t the system must provide credible renriedies both in respect o f 
aggrieved individuals and in respect o f issues affecting w ider groups in 

society;

V. tha t the solution must be sufficiently reliably financed t(j) allow fo r 
reasonable operational independence but w ithou t placing 
disproportionate burden on the industry, complainants or |:he tax payer.

IS
5.2 It may be tha t a non-statutory system o f press regulation wo 
capable of meeting criteria (i) and (ii) in paragraph 5.1. above. It 
doubtful in the view o f ER w hether any non-statutory system o f di 
resolution (i.e. a system which media defendants would not be co 
adopt) would meet the criterion tha t enforcement o f ethical stan 
be sufficiently independent o f the media in order to  command p 
We say tha t because the PCC was not and was not perceived to 
independent in resolving disputes. Moreover many o f its adjudicat 
particularly in privacy disputes, did not command public respect.

uid be 
, however, 
spute 
m pel led to  

tiards should 
respect, 

sufficiently
ubiic
be

:ions.
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5.3 Moreover, experience over recent years suggests that, w ithou t a 
sta tu tory system, the willingness and ability o f the media industry to  agree to  
provide credible remedies, including in particular compensation fo r a serious 
infringem ent o f the Code o f Conduct or to  promote compliance is at best 
doubtful.

5.4 That said, ER is concerned to  ensure tha t a statute introducing a 
mandatory scheme fo r dispute resolution and the enforcem ent o f ethical 
standards should be framed in a manner which avoids imposing 
disproportionate burdens on the media industry or indeed on complainants or 
the tax payer.

6. T he  im p le m e n ta t io n  o f  a s ta tu to r y  d is p u te  re s o lu t io n  !;chem e

6.1 As is generally accepted, the problems w ith  resolving media (jiisputes 
through the courts include {but are not lim ited to) the fo llow ing:

i. the excessive costs incurred or charged in court proceedijigs (even 
w ithou t a jury, as is nowadays the norm);

ii. the opportunities available to  both parties to  delay the resolution of 
disputes - fo r example, by ignoring the Pre-Action Protocol and/or by 
running up costs in prolonged and frequent interlocutory skirm ish ing;

iii. the fact tha t both parties frequently engage in shadow boxing over 
the pleadings and level o f meaning w ith  the result tha t both parties are 
put to  huge expense. As a result the outcome o f much media litigation 
fails to  satisfy e ither party;

V /iv. the relatively high incidence o f appeals in media cases 
whatever the outcome, fu rthe r increases the cost burden fc| 
and postpones final resolution o f the dispute.

6.2 W hilst accepting the existence o f various procedural devices 
some cases achieve an expeditious and satisfactory outcome {for 
mediation, arbitration, early neutral evaluation, offers o f amends 
takes the view tha t the right solution is to  set up a new statute- b

hich,
r the parties

which may in 
Example, 
etc.), ER 

ibsed body
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liar
whose function would be to  preside over and regulate a scheme fp  
resolution o f all disputes affecting the media including, in particu 
against the media fo r defamation and invasion o f privacy. Recent 
notably the phone hacking scandal involving News International - 
materially reduced opposition to  the introduction o f a fast track st& 
adjudication system like tha t in the construction ind u s try .

r the 
, claims 

invents - 
have 
tu to ry

6.3 In the view  o f ER, the principal argument in favour o f a mandat 
sta tu tory scheme is that, unless there is a provision fo r compulson^ 
participation in the scheme and fo r awards made pursuant to  the 
enforceable straightaway, the scheme as a whole w ill be an unnec^ 
o f tim e and money: see Halsey v M ilton Keynes NHS Trust [2004] 
576. Indeed, the incidence o f wealthy claimants or powerful medi^ 
attem pting to  use a system o f 'legal costs a ttr itio n ' to  wear down 
side means tha t too often the parties are not on an equal footing 
is not saved.

:ory

ichem e to  be 
ssary waste 

5WCA Civ 
defendants 

fhe other 
and expense

6.4 ER accepts that there w ill be a lim ited number o f claims which, fo r  one 
reason or another, w ill exceptionally need to  be dealt w ith  through the court 
system. Such claims would include those where one party or the other would 
need to apply fo r and obtain a High Court injunction or take advantage o f 
procedures which are available only through the court system (e.g. issuing 
letters o f request, or service o f subpoenas, determ ination o f issues o f public 
interest im m unity etc). Cases in which such issues arise w ill be fe\Â  and far 
between.

7. W h a t a d a p ta t io n s  t o  th e  e x is t in g  ER sch e m e  a re  n ecessa ry  in

o rd e r  to  a c h ie v e  f o r  th e  fu tu re  th e  th re e  o b je c tiv e s  s e t o u t  in  th e

le t te r  f ro m  th e  S e c re ta ry  to  th e  In q u iry  d a te d  2 4 th  A p r il 2012?

7.1 The way in which the ER scheme currently operates is set out at page 3 o f 
ER's Submission to  the Inquiry dated 2'̂ '* February 2012. In essence, the ER 
scheme enables parties to  media disputes to  obtain the determinaition o f key 
issues arising in the dispute by one o f the panel o f experienced specialist 
media practitioners recruited by ER, assisted in some cases by tw c lay 
assessors. This w ill in most cases lead to  the early resolution o f tht^ entire 
dispute at m inimal cost and w ithou t delay.
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7.2 The advantages o f the existing Scheme are undeniable. They 
at pages 3-4 o f ER's earlier Submission. Essentially, if both parties 
dispute agree, they can elect to  have one or more o f the key issuei 
by an expert a rb itra tor at a fraction o f the cost o f litigating througii 
system. Such a determ ination is likely in many cases to  resolve the 
dispute between the parties or, failing that, to  significantly lim it 
between the parties thereby saving substantial costs. Claimants w 
to  take out after-the-event insurance and losing defendants w ill n 
pay success fees (which are often as high as 100%).

the

are set out 
o a media 
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7.3 The effect o f ER's proposal, if implemented, would be tha t in defamation 
and privacy cases against the media, any action brought in the High Court 
which had not previously been through the sta tutory adjudication described 
above would be stayed and referred to  sta tu tory fast track ad]udic:ation.

7.4 There is a precedent fo r the introduction by statute o f a man 
system of adjudicating disputes. It is to  be found in the Housing 
Construction and Regeneration Act, 1996, and in the Scheme fo r 
Contracts, 1998. This follows an extensive report by Sir Michael L; 
concerning the Construction Industry and disputes w ith in  it back i 
way in which the Act and Scheme operate are described in more 
paragraph 8 below.

datory
Grants,
Cion St ruction 
Utham 
I I  1994. The 
detail in

de f7.5 An im portant feature o f ER's current Scheme is tha t media 
encouraged to  agree to  pay fo r the cost o f the arb itration (usually 
£3,500) and forego the right to  recover the ir own legal costs if  su 
form  o f qualified one way costs shifting). Such defendants may fe 
tha t by agreeing to  pay the costs o f a fast track adjudication, the 
complaints brought against them  may increase dramatically. Som 
defendants have expressed concerns tha t they w ill end up having 
costs o f spurious or vexatious claims being brought against them

7.6 These concerns are understandable but are not in the view of 
sufficient reason fo r the retention o f a system o f resolving dispute 
through the courts or by means o f a system fo r dispute resolution 
voluntary but open to  "costs a ttr ition " abuse. If it turns out tha t ‘ 
referred to  at paragraph 7.5 above are justified, the solution wo 
incorporate into the sta tutory scheme a provision that, where it 
tha t particular claims brought under the scheme are vexatious or 
an abuse o f the process, the defendant may apply to  the adjudicat
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stage fo r an order tha t the claimant provide security fo r costs or mbke an order 
tha t the defendant pay all or part o f the costs o f the proceedings.

7.7 The principal advantages o f ER's proposed fast track sta tu tory Adjudication 
scheme are these:

i) disputes between claimants and media defendants w ill be sbeedily 
resolved at a cost which is a fraction o f the costs incurred in most cases 
as litigated in the High Court;

ii) the key issues to  be resolved (including, fo r example, the meaning o f the 
words complained o f or w hether they constitute a statem ent o f fact or 
an honest comment) w ill be decided at an early stage often ust a few  
weeks after publication;

iii) claimants, who would or might be unable to  use the court system (or at 
least unable to  do so w ithou t the benefit o f a CFA) w ill obtaijn access to  
justice.

8. T he  c o n s tru c t io n  in d u s try  - a p re c e d e n t fo r  a m a n d a to ry

s ta tu to ry  d is p u te  re s o lu t io n  sch e m e  fo r  m e d ia  d is p u te s ?

8.1_The system o f mandatory sta tu tory dispute resolution has beejn operating 
successfully in the construction industry fo r some 14 years. This is, in the 
submission o f ER, an encouraging precedent. Much can be learnt from  the 
Report o f Sir Michael Latham entitled "Constructing the Team" in 1994.

8.2 In essence, sta tu tory adjudication o f construction disputes is 
almost all cases across the board in construction cases . It was int 
the Housing Costs, Construction and Regeneration Act, 1996, whic|l 
on an adjudication scheme devised by Sir Michael Latham as a co 
precursor to  any litigation in the High Court. The scheme provides 
claim in the High Court to  which the Act o f 1996 applies which has 
through the sta tutory adjudication scheme beforehand w ilt be stayed.

8.3 M r Justice Akenhead, the Judge in charge o f the Technology a nd 
Construction Court {'TCC'), confirms tha t the scheme works well in the 
construction industry. It is fast, cheap and, im portantly, compliant w ith  Article 
6 o f the ECHR by virtue o f the provision fo r appeals/claims fo r the
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to
iri

enforcem ent o f the decisions o f adjudicators under the 1996 Act 
the TCC in appropriate cases. Jackson U, himself a fo rm er Judge i 
the TCC, has suggested that, if  there is general support fo r such a 
group o f well-respected libel lawyers and representatives from  th^  
m ight put together a scheme fo r presentation to  the MoJ,

be made to  
charge o f 

Scheme, a 
media

9. ER"s p ro p o s a l fo r  a m e d ia  re g u la to r

9.1 The scheme favoured by ER involves the establishment by sta 
independent media regulator. The regulator should be and must be 
independent o f government and/or any other vested interests. Ai 
part o f its functions as a regulatory body would be to  send out adyi 
notices" to  all publishers in order to  deter actual or threatened m 
misconduct.

itu te  o f an 
seen to  be 

n im portant 
isory "desist 

i^dia

9.2 Media disputes could be referred to  the regulator e ither fo r m 
breaches o f its Code o f Conduct -  or fo r fast track sta tu tory adjud 
dispute involves a claim fo r compensation. Where mediation ove 
the Code fails, the dispute would e ither be referred to  the regulatja 
main board fo r determ ination (like the PCC) or be sent o ff fo r fast 
statutory adjudication. Adjudication cases, involving claims fo r c 
are likely to  involve legal representation. If a dispute requires urgent 
resolution, the regulator would be able to  appoint an independet^t individual 
or panel to  deal w ith  it.

9.3 It is im portant to  stress the reason fo r the requirem ent tha t tiji 
enabling legislation fo r a new independent media regulator. The 
this is the only way in which all media defendants, w hether electrji 
copy publishers, can be compelled to  correct inaccuracies if medi 
the m atter has to  go to  adjudication. Equally only under such a n 
can both parties i.e. claimants and media defendants be compell^ 
participate in the adjudication process. It is only by means o f a s 
fram ework tha t participation in any new system o f regulation 
compulsory fo r both complainants and media publishers.

can

9.4 Another im portant feature o f the scheme proposed by ER is 
regulator would carry ou t its functions independently o f governn-i 
therefore no need fo r the media to  be concerned tha t the existerji 
statute setting up the fram ework or machinery o f the scheme wi
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state or government controlling or interfering w ith  or being involvf; 
performance by the independent regulatory authority  o f its functio 
constitution o f the regulator could and should stipulate tha t it is a 
remain autonomous and independent o f governmental or political

nd

9.5 We have seen the proposals by the Reuters Roundtable Press Regulation 
Group fo r a Media Standards Authority ('the MSA') fo r the fu tu re  regulation 
o f the media. A significant difference between the sta tutory regulatory 
authority proposed by ER and the MSA is tha t the MSA is dependent on media 
organisations being persuaded by a system o f incentives to  jo in  thia MSA 
scheme. W hile the adjudication system fo r media disputes proposed by the 
MSA is statute based (as also is the system proposed by ER), only those 
"participants" who join the MSA and subm it to  its jurisdiction w ill be in a 
position to  stay libel actions started in the High Court and have them  
transferred to  sta tu tory adjudication. Further sanctions would be imposed by 
virtue o f the terms o f a 'membership contract' between the MSA and the 
participants.

9.7 W hilst ER is in agreement w ith  many o f the detailed proposals contained 
in the MSA document, we feel tha t voluntary participation in the MSA system 
o f regulation would or m ight perpetuate what has come to  be described as 
'the Desmond problem ' (see paragraph 3.7 above). ER is fu rthe r concerned 
tha t sanctions would only be able to  be imposed under the term s of a 
membership contract between the MSA and participants. ER has concerns 
about this and does not believe th a t 'incentivisation' is a solution to  the 
problem of securing compliance w ith  proper ethical standards.

gh
9.8 The effect o f ER's proposal, i f  implemented, would be tha t in defamation 
and privacy cases against the media, any action brought in the Hi 
which had not previously been through the sta tutory adjudication 
above would be stayed and referred to  fast track sta tu tory adjudic 
respectfully doubts if the MSA proposal would produce the quick, 
effective means o f determ ining key issues.

9.9 It is not accepted tha t the system o f compulsory regulation 
ER gives rise to  serious issues o f principle or practicality, any more 
regulatory systems in o ther independent professions. Likewise a 
dispute resolution system like tha t proposed by ER has been ope 
many years in the construction industry (see paragraph 8 above) 
suitable amendments could provide a practical basis fo r all media
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fraction o f the cost o f current court proceedings. We believe this 
the prin t and electronic publishing industry huge amounts in legal 
also give access to  justice fo r those currently unable to  afford hugeil 
court litigation.

could save 
costs and 
y expensive
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